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The Court: Is the information about Captain

Pfaifinger the same type of information as that

about Kuhn, or vice versa?

Mr. Koch: Yes, your Honor. I will offer it in

evidence.

The Court: Any objection?

Mr. Riley: Yes, your Honor. May I inquire of

the witness?

The Court : You may.

Mr. Riley: Mr. Cox, those three pages attached

to A-25 are reports made to you subsequent to the

date of the crash of Flight 324, isn't that correct?

The Witness: Yes, sir.

Mr. Riley: They were not regular training rec-

ords compiled in the regular course of airline busi-

ness as such records are maintained?

The Witness: Sir, this is a summary of such

records.

Mr. Riley: These are taken from the records

themselves, is that correct?

The Witness: Yes, sir.

Mr. Riley: I object to the exhibit, your Honor,

[747] particularly the last three pages, as not being

the best evidence. They are self-serving declara-

tions of the corporation made after the date of this

accident, and are not the best evidence because they

refer or relate to other records which are not before

the Court. I should have entertained the same ob-

jection as to A-24, and overlooked that.

Mr. Koch: I would like to ask a few questions.

The Court : You may.
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Q. Are these prepared in accordance with the

regulations of the CAA?
A. Yes, sir. The schooling and records of all

pilots and flight personnel are prepared, and a rec-

ord is kept of their attendance at these classes.

The Court: What about these summaries? Are

they made as a part of that requirement? These

summaries are something made up for your con-

venience rather than to answer requirements of the

regulation, is that right?

The Witness : Yes, sir, that is right.

Q. Who causes these summaries to be made up?

A. I asked for them.

Q. For what purpose ?

A. To assemble all the known facts about the

pilot histories and training of both these pilots.

Q. Are these made from records under your

supervision and [748] control? A. Yes, sir.

The Court: The objection will have to be sus-

tained.

Mr. Koch: Your Honor, with respect to that,

part of this material was included in the pre-trial

order, where the only question was with respect to

relevancy. We stipulated that the documents were

authentic and were records of the company, and

now the objection goes to the fact that they are not

records of the company. That was the purpose for

which the i)re-trial order was entered into.

Mr. Riley: I stated they were not the best evi-

dence. I realize they came from the records of the

company and Mr. Cox ordered them to be made,
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and they come from the company. I state they are

not the best evidence.

The Court: It will have to be sustained. These

cannot take the place of original records.

Mr. Koch: The first page did not fall in that

category, your Honor.

The Court: The ruling stands. The objection is

sustained.

Mr. Koch : May the exhibit be separated ?

The Court : Certainly, if there is a part of it you

think is a company record made in the ordinary

course of business and it was a part of the business

of the company to do it.

Mr. Riley: If you will detach the last three

pages, [749] I have no objection to the first page.

The Court: Proceed. The mechanics should be

done outside of the court. Take the first page off

and give back to counsel who produced it the re-

mainder. I understood there was no objection to

A-25. The offer is made, is it?

Mr. Koch: Yes, vour Honor.

The Court : It is now admitted, consisting of one

sheet of paper on which the clerk's marks have

previously been placed.

(Defendant's Exhibit A-25 for identification

received in evidence.)

The Court: The next is A-26. Let opposing

counsel see A-26, A-27 and A-28.

Mr. Riley: I have seen A-26, your Honor. I ob-

ject to all of it, all documents of A-26. They do not
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appear to be the original records. They were made

after the date of the crash.

Mr. Koch: The first page shows the stewardess

completed ditching class August 30, 1951. There is

nothing there that shows that was made after the

accident. In fact, I don't believe it was. It w^as

signed by the x3ersonnel of the airline in charge of

stewardess training.

Mr. Riley: Then all we have to do is have her

identify it. [750]

Mr. Koch : Mr. Cox will identify it.

Q. What is the document before you?

A. It is a statement signed by L. L. Law con-

cerning the ditching training, last completed ditch-

ing class August 30, 1951, on Northwest interoffice

communication.

Q. Who is Loren L. Law?
A. He was an instructor in the ground school

training department.

The Court: It is an instructor's statement as to

ditching teaching?

The Witness: Yes, sir. Miss Jane Cheadle, a

stewardess.

Mr. Riley: I withdraw my objection to that

part of it, just to speed things up.

The Court: Do you offer Defendant's Exhibit

A-26 ? -

Mr. Koch: I do, your Honor.

The Court: Admitted.

(Defendant's Exhibit A-26 for identification

received in evidence.) .
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Q. Mr. Cox, did Captain Pfaffinger and Captain

Kuhn fly together as a team with some regularity?

A. With some degree of regularity, yes, sir.

Q. Handing you what has been marked Defend-

ant's Exhibit A-28, will you identify the document?

What is that?

A. This is a statement concerning the number

of flights and the dates on which these two pilots

flew together as a team and the station from which

the flight originated, [751] and the destination

point.

Mr. Koch: I offer it in evidence, your Honor.

Mr. Riley: I would object, just briefly. Mr. Cox,

this is another one of the reports made after the

date of the crash as part of your continuing inves-

tigation of the crash, is that right?

The Witness: Yes, sir.

Mr. Riley: It is not the original records of the

flights that these pilots flew together?

The Witness: No, sir, this is not the original

record.

Mr. Riley: I believe my objection is valid, not

the best evidence.

Q. Where would there be original records of the

flights the pilots flew together?

A. There are two sources. One is the master air-

craft logs, which are large sheets about three feet

long and two feet wide, jvhich are issued by the

records department and are filed. They are not

issued to all departments of the company. They are

available, but they are filed in dead storage or
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something like that. The only other records that

Avould be available would be in the monthly assign-

ment sheets, which would cover the assignment

sheets of all pilots at this particular base, and one

such assignment sheet would be a file of papers per-

haps four or five inches thick. [752]

Q. Is this a summary of those records?

A. Yes, sir, this is a summary of those records.

Mr. Koch: Your Honor, I think it would be

impossible to produce original records except as has

been done here. It does not have any self-serving

purpose. It actually gathers information with re-

spect to the activities of these two pilots.

The Court: Are you sure it does not contain

comments of the compiler of the effect of the data?

Mr. Koch : None that I am aware of.

The Court: You have not tendered the originals

in court for the cross examination by opposing

counsel, in case he might wish to cross examine as

to any one of them.

Mr. Koch: There is no editorial comment of any

kind, your Honor, just a factual statement of dates,

places, trips flown together.

The Court: There is no means of cross examina-

tion and it is not admissible over objection, which I

imderstand is made, so the ruling will be as to A-28

that the offer is rejected.

Q. Was A-28 which has just been referred to

prepared under your direction? A. Yes, sir.

Q. Did you examine the original records at any

time?
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A. I have seen them. I didn't specifically exam-

ine them for [753] this purpose. I have seen the

original records.

The Court: May I make this suggestion? It is

not admissible because it was made for the purpose

of a certain event and was not made as a business

requirement as the day to day business reflected in

it was performed.

Q. Handing you what has been marked Exhibit

A-27, will you identify that, x:)lease?

A. This is the assignments of company operat-

ing manuals to Captain J. J. Pfaffinger and First

Officer K. H. Kuhn, the manuals that were assigned

to them by Northwest Airlines, which they had in

their possession.

Q. Does that bear a date?

A. No, sir, does not bear a date.

Q. Do regulations require an issuance of man-

uals to members of the crew? A. Yes, sir.

Q. And a record of the issuance to be main-

tained by the company? A. Yes, sir.

Mr. Koch: I offer it in evidence.

Mr. Riley: It does not say what date. Mr. Cox,

do you know from where this memorandum was

taken ?

The Witness: Yes, sir. The memorandum was

taken from the—I believe it is the printing office

that maintain a record of the assignments of the

manuals to the various pilots so that they will know
to whom to send revisions [754] and pages of man-

uals.
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Mr. Riley: Was this probably taken after the

date of the crash, as your other rexoorts were, as a

part of your continuing investigation'?

The Witness: I think that is correct.

Mr. Riley: Same objection, if the Court please.

Mr. Koch : There is no other source of this infor-

mation, if the Court please.

The Court : If it was made up for a purpose and

in a manner diiferent from that of the company's

stated record making, namely, day to day as the

business reflected by the record was done, then it is

subject to objection. I understand it was made up

especially, and had not been an accustomed record

regularly kept. The offer is rejected.

Q. Handing you what has been marked 12, is

that an extract from Volume D of Northwest Air-

lines Mechanical Division Manual?

A. Yes, sir, this is an extract from Volume D,

Mechanical Division.

Q. What does it deal wdth?

A. The emergency and special equipment car-

ried on aircraft overseas.

Q. Does that exhibit prescribe the specific emer-

gency gear to be carried by an aircraft on a flight

from Tokyo to Shemya to Anchorage to McChord

Field? [755]

A. Yes, sir, it does.

Q. What emergency equipment does that ex-

hibit require to be aboard?

A. It requires a map case; navigator's equip-

ment; driftmeter tail support, that is for the air-
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craft; spare radio equipment; walk around oxygen

bottles; an Aldis lamp; fuel dipstick holder; Very

pistols ; emergency winter clothing ; two twenty-man

life rafts and a ten man life raft, on certain con-

figurations; life vests.

Q. How many?

A. Four life vests in the cockpit in the proper

stowage positions; and C-54G's, two in the hatrack

stoAvage over each dual passenger seat, two in the

holders under cabin attendant's seat or in the right

rear hatrack, and a minimum of one for each pas-

senger and cabin attendant stowed in the hatrack

stowage. Gibson Girl, that is the manual emer-

gency transmitter. I believe that covers it.

Q. Does the manual also prescribe a regular

check of this equipment? A. Yes, sir.

Q. Were checks made of this equipment on

Flight 324 of the 17th at Elmendorf ?

A. Yes, sir.

Q. "Were they made at Seattle?

A. Yes, sir. [756]

Mr. Koch: From the pre-trial order, may I

have A-12 and A-14? I think A-15 is already in

evidence.

(Before flight checkout inspection marked

Defendant's Exhibit A-29 for identification.)

Q. Will you identify the exhibit before you?

A. That is a before flight check out inspection

on ship 601, dated January 15, 1952.

Q. Where? A. At Seattle.

The Court: What is Defendant's Exhibit A-29
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so far as the nature of the information contained

in it is concerned?

The Witness: It shows

The Court: Just say what it is.

The Witness : It is a check list.

The Court: A check list for what kind of in-

formation ?

The Witness: For pre flight inspection.

The Court: It is a pre flight inspection record,

is it, or nof?

The Witness: Yes, your Honor, it is.

(Before flight checkout inspection marked

Defendant's Exhibit A-30 for identification.)

The Court: What is the next one, A-30? What
type of information?

The Witness : It is a pre-flight check record also.

Q. A-29 was made in Seattle, did you say?

A. Yes, sir.

Q. Is it made in accordance with the inspection

requirements of the company? A. Yes, sir.

The Court: You may have from now until 4:30

to finish with this witness.

Q. When is that before flight checkout inspec-

tion made?

A. It was made on January 15, 1952.

Q. When in relation to the departure of the

flight?

A. Made before the departure of the flight.

Q. How long before, do you know?

A. I couldn't say that directly. It is made be-
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fore the airplane is—at least one hour before,

maybe longer.

Q. Who makes the checks that appear on this

exhibit ?

A. The person accomplishing the pre-flight in-

spection.

Q. Is he a member of the crew at the point of

departure ^.

A. No, sir, he is not a member of the crew.

Q. Is he a member of the ground crew?

A. He is a member of the ground crew.

Mr. Koch: I will offer the exhibit in evidence.

Mr. Riley: No objection.

The Court: A-29 is now admitted.

(Defendant's Exhibit A-29 for identification

received in evidence.) [758]

Q. Will you identify A-30'? You have already

identified it, but when and where was it made"^

A. Made at Elmendorf on January 18, 1952, by

a member of the ground crew at the Elmendorf

station.

Q. Was that prior to the departure of Flight

324 of the 17th from Anchorage?

A. Yes, sir, prior to departure from Anchor-

age.

Mr. Koch: I will offer that in evidence, your

Honor.

Mr. Riley: I will not object to it.

The Court: A-30 is now admitted.

(Defendant's Exhibit A-30 for identification

received in evidence.)
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Q. Referring to A-29, that is the inspection at

Seattle, can you tell from that exhibit whether

the emergency gear required to be aboard was on

board at the time this inspection was made?

A. YeSj sir, it was.

Q. Was it? A. It was.

Q. With respect to A-30, was emergency gear

on board prior to the departure of the flight from

Elmendorf, according to that inspection?

A. Yes, sir, and it was on board.

Q. Does the pre-flight checkout inspection at

Elmendorf deal with life rafts and life vests? [759]

A. Yes, sir, life vests, life rafts, Gibson Girl

transmitter, ditching ropes, map cases, navigator's

equipment, etc.

Mr. Koch: Your Honor, except for checking

my notes and going over the exhibits in order to

extract those that deal with material which the

Court required the manual provisions as the best

evidence, I have completed my examination.

The Court: You may reserve the opportunity to

do that in the morning. I wish you to do it

promptly in the morning.

Q. Referring to the briefing which Northwest

Airlines gave its passengers before departure from

Tokyo, is Exhibit A-13 a copy of the type of brief-

ing pamphlet, ditching pamphlet, that was given

to the passengers?

A. Yes, sir, that is correct.

Mr. Koch: That is all.

The Court: You may cross examine.
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Cross Examination

Q. (By Mr. Riley) : You stated that the crew

would not have a duty to instruct passengers as to

location of rafts, because passengers do not have

a duty to launch them; and at another point in

your testimony you stated it would be necessary,

probably, for passengers to assist the stewardess

in launching the raft in the event of emergency

or crash in the water? [760]

A. She has the option of drafting passengers

who are sitting in that area.

Q. If that is true, why does the pamphlet at-

tempt to shovv^ location of life rafts at all?

A. For reassurance to the passengers boarding

the flight, that there is such equipment.

Q. Can you seriously say that the location of

the rafts aft of the main cabin door rather than

forward will not have an adverse effect upon pas-

sengers evacuating an aircraft after a crash on

the water?

A. No, sir, I don't think it would have any

adverse effect on evacuating.

Q. If you were a passenger in an airplane

which crashed in the water and had no emergency

lights in the cabin, how would you feel your way
aft of the main cabin door to search for life rafts

when you were in water and water was rushing

into the cabin?

A. Well, sir, I would know myself where they

were and what to look for.

Q. Assuming you didn't know where they were
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and they were not in a location as established by

the ditching pamphlet which you have before you,

would you go behind the main cabin door and

look for them at night in the dark after a crash in

the water?

A. Yes, sir, I would go behind the main door.

Q. If you kncAv where they were?

A. I w^ould look all over the airplane.

Q. And it is probable that some of the passen-

gers would look for them in this crash, in your

opinion ?

A. I presume so. I couldn't answer that speci-

fically. It is probable, yes, sir.

Mr. Riley: May the witness see A-17, the flight

plan?

Q. It is true, isn't it, that this aircraft flew

past Annette en route to Sandspit?

A. Past Annette?

Q. Yes.

A. It was at a point southwest of Annette, on

a direct line from Sandspit to Midlap Point, but

being past—it was some distance southwest of An-

nette station.

Q. Do you know what the letdown procedures

are for the Annette Air Station?

A. I am reasonably familiar with the same.

Q. Do you know what minimum altitude in the

approach to the field is?

A. In the case of an operation of this nature,

it probably would be 800 feet.

Q. Referring to Exhibit A-17, do you have it
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there? A. Yes, sir.

Q. Is that the flight plan?

A. No, sir, this is the medical examination.

Q. Would you refer to the weather report

shown on the flight plan and the forecast for the

weather at Annette airstrip after the pilot of

Flight 324 departed from Annette on the night of

January 19, 1952?

A. Forecast or weather sequence?

Q. Both. I will ask you to refer to the exhibit

now before you, which is A-5, the communications

record. Do you have the position log and the

communications record of Flight 324 before you?

A. Yes, sir.

Q. Would you refer to the communications

there, the forecasts which were directed to Flight

324 after it reported it had feathered the No. 1

engine and indicate what the weather reports for

Annette Island were?

A. The weather report forecasted weather for

Annette Island was 1,500 feet ceiling, broken, occa-

sionally 700 feet, obscuration, one mile visibility,

light snow showers.

Q. Would you state the weather observation

again at that time for Sandspit?

A. Broken to overcast, Sandspit, 2,000, broken

to overcast, occasionally 1,000, overcast, one mile,

light snow.

Q. Actually, there is very little difference be-

tween the forecasted reports for Annette Island

as compared to Sandspit, isn't that correct?
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Mr. Koch: I don't believe Mr. Riley should

testify, [763] even on cross examination.

The Court: That objection is overruled to that

question.

A. The difference being that in the remarks

section of the weather report, occasionally 700 at

Annette with one mile visibility, and occasionally

1,000 at Sandspit with one mile visibility.

Q. Isn^t it a fact that at Annette Island Coast

Guard aircraft were stationed, it would probably

be the fact that they had crash equipment, fire

equipment at the field as well?

A. Not necessarily so, no, sir.

Q. Have you ever seen a military air station

that didn't have crash equipment?

A. Yes, sir.

Q. Is that true? A. Yes, sir.

Q. Have you been to Annette when they didn't

have crash equipment?

A. Yes, sir, I think that is correct. This is be-

fore this time.

Q. But the sea-going facilities at Annette air

strip are located near the air strip, is that right?

A. In the hangar adjacent to the airport.

Q. They do have a hangar adjacent to the air-

port?

A. They are in a hangar there, yes, sir. [764]

Q. I would like you to indicate why, if Flight

324 was not in an emergency situation after it had

feathered engine No. 1, why it elected to make an

emergency landing at an emergency airport?
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A. He was required to do so by regulation.

Q. And the requirement is he would consult

with the flight superintendent and land at the

nearest suitable airport? A. Yes, sir.

Q. Actually, there were no such consultations to

determine which was the nearest suitable airport,

were there? A. I considered there were, sir.

Q. I)o you consider they gave consideration to

the presence or lack of crash and rescue equi|)ment

at the point of intended landing?

A. I considered that they collaborated to that

extent, by the exchange of these messages where

the pilot advises he is x^i'oceeding to Sandspit, the

forecast of additional weather by the flight superin-

tendent, and it is left to him, saying, '^Do you in-

tend landing at Sandspit?", and thereby, in my
opinion, acquiescing in his decision to land at

Sandspit.

Q. You have stated that both the pilot and flight

superintendent knew that there were no crash facil-

ities and/or rescue equipment located at the air-

strip ?

A. With the exception of the Coast Guard sta-

tion there. [765]

Q. And that they did know there were crash

facilities and personnel stationed at Annette?

A. No, sir, I didn't think I made that state-

ment. They knew of the Coast Guard station at

Annette, but I don't know of any crash facilities

at Annette Island at that time.

Q. But there is rescue equipment, and that is
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the function of the Coast Guard, isn't that correct?

A. Yes, sir, they had that airplane stationed

there.

Q. You stated that both the flight superintend-

ent and the lAlot were aware when they selected

Sandspit of the fact that there were no crash facil-

ities, rescue equipment, at that point?

A. Yes, sir.

The Court: That is as far as we will be able

to go tonight. Before we adjourn, I wish to finally

dispose of the question, after hearing further from

both sides, and while this witness is on the stand

and before the cross examination of him is com-

pleted, concerning the admissibility of the copy

of the statement made by this witness as manager

of flight operations, under date of January 17,

1952, and marked Plaintiffs' Exhibit 28 for identi-

fication, which I understood counsel to say he ac-

quired himself from the records of the Civil Aero-

nautics Board, is that right?

Mr. Biley: Yes, your Honor. [766]

The Court: And which he claimed the right,

under one case he cited, to have admitted in evi-

dence. I wish counsel for defendant would con-

sider this over the night further.

I wish to cite for your consideration, counsel on

both sides, some authorities which gave the Court

assistance, and which authorities have been located

particularly by our law clerk. I wish to cite an

annotation in 97 L. Ed. of United States Supreme

Court reports, beginning at page 738, entitled,
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^'Matters within Jurisdiction of Civil Aeronautics

Board/' and particularly the comment made by

this one case, I believe the one cited by Mr. Riley

for the plaintiffs.

(Other cases cited by the Court were Ritts

vs. American Overseas Airlines, 97 F. Supp.

457; Universal Airlines vs. Eastern Airlines,

188 P. 2d 993; an annotation in 23 ALR 2d,

beginning under the heading Section 2 on page

1336; Tansey vs. Transcontinental & Western

Air, 97 F. Supp. 458; 23 ALR 2d, page 1361,

1362; 30 ALR 2d 1159.)

The Court: I wish to dispose of the matter be-

fore plaintiff finishes his cross examination of this

witness whose statement is involved.

I wish to ask Mr. Rilev to remind me at this

time if there is another rejected exhibit w^hich you

offered which [767] concerned anything that was

objected to and the Court sustained objection on

the ground it is a part of the records and files of

the Ci\dl Aeronautics Board which are excluded

under Section 581, Title 49. It seems to me there

were some photographs or reproductions of photo-

graphs.

Mr. Riley: The photographs, and I am not clear

what the ruling was with regard to the x>hoto-

graphs. There was a limitation.

The Court: There was a photographic exhibit

which showed some objects in the water, which was
admitted, but the Court said the Court would not

further consider the matter, the exhibit, until you
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have had a chance and Mr. Koch has had a reason-

able chance, and I ask that be done between now
and tomorrow morning, to check further the au-

thorities, and that is the subject of my present

remarks. I want you to advise me finally if there

is another such offered exhibit which the Court did

not receive in evidence which involves this ques-

tion of privilege as to the Civil Aeronautics Board

records or anything that is a part of them.

Mr. Riley: There are other portions of reports

made to the CAB to which counsel did not object,

which are in the record.

The Court: I ask you between now and tomor-

row morning to re-identify to me any rejected ex-

hibits as to material [768] which defendant's coun-

sel objected to on the ground that it was CAB
material.

Mr. Koch: Your Honor, in the examination of

Mr. Cox, the Court rejected the exhibit, the report

of the attendance of the defendant's Air Sea Res-

cue class by Jane Cheadle, the stewardess of Plight

324, and the exhibit wdth respect to the manual

assignments of crew" members Pfaffinger, Kuhn
and Cheadle, the Court saying that they Avere not

original records.

The Court : Made for the purpose of the defend-

ant, which were not ordinary business purposes^

Mr. Koch: Yes.

The Court: Purposes that arose after this acci-

dent?

Mr. Koch: At the time the Court ruled, I did
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not have before me the language of the stipula-

tion which was entered into in this case.

The Court: You gentlemen consider the stipu-

lation. We will go farther with it in the morning.

The Court is adjourned until tomorrow morning

at 10:00 o'clock.

(Court was adjourned.)

The Court: I would like to dispose of this mat-

ter of whether or not the Court should change the

ruling regarding at least one exhibit. I believe

I identified that one yesterday, but I am not sure

that I did so accurately, and I again repeat the

inquiry I made of counsel [769] yesterday, was

there still a second one?

Mr. Riley: There are two, your Honor, and in

addition to Plaintiffs' Exhibit 29, which are the

photographs. Both of these are inter-company

reports.

The Court: The specific thing I mentioned yes-

terday was Plaintiffs' Exhibit 28, which was a copy

of a statement made by this witness who is now on

the stand concerning the accident. It is a photo-

stat copy.

Now, as to Plaintiffs' Exhibit 29, there are sev-

enteen photographs taken in January, 1952, of

portions of objects in the water. Was that one that

was not admitted because it was stated by the de-

fendant's counsel that it was a part of the mass

of material collected by the CAB?
Mr. Riley: It was admitted subject to a strict

condition, and I am not sure that I have the condi-
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tion that your Honor fixed upon it, but I was re-

stricted in examining the witness concerning the

photographs at the time.

The Court: Plaintiffs' Exhibit 29 was admitted,

and about that or one other one the Court said

the Court was not going to study it or consider it

or look at it again until we considered this ques-

tion as to whether or not the defendant or the

plaintiff could find any other authorities touching

this subject we are now considering.

Mr. Riley: I do recall that was the Court's ob-

servation at that time. [770]

(Brief discussion re Plaintiffs' Exhibit 29.)

Mr. Riley: There was another exhibit that was

rejected because it was shown on the face of it to

have been published subsequent to the date of the

accident. That was the letdown chart or approach

plate, as the witness called it. To save the Court's

time with respect to that one, the defendant has

since that time introduced an approach plate which

was in effect at the time, and therefore I would

withdraw my offer.

The Court: You wish to withdraw your offer

of it because the matter has been obviated by in-

formation received in this case?

Mr. Koch: That is incorrect, your Honor. The

exhibit that Mr. Riley has reference to was intro-

duced by the plaintiff himself.

Mr. Riley: At any rate, it was part of defend-

ant's documents.
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The Court: This is Plaintiffs' Exhibit 26. Do

you ask that that be withdrawn and returned to

counsel who presented it here?

Mr. Riley: Yes, your Honor.

The Court: Is there any objection to such with-

drawal ?

Mr. Koch: No, your Honor.

The Court: Plaintiffs' Exhibit 26 is now with-

drawn. Now, Mr. Riley, do you still urge, and in

particular, in [771] connection with cross exam-

ination of this witness, the admission in evidence

of Plaintiffs' Exhibit 28?

Mr. Riley : I do not urge the admission of Plain-

tiffs ' 28 at this time, because Mr. Cox has testified

to most of it, anyway. I don't care about 28, but

I have two other documents which came from the

same source, of the same nature.

The Court: Do you wish to withdraw 28?

Mr. Riley: I will withdraw 28.

The Court: Plaintiffs' Exhibit 28 is withdrawn

and returned to counsel who produced it.

(Further argument re records and files of

Civil Aeronautics Board.)

The Court: The Court is going to make no rul-

ing on the question of specific evidence, because

it is not before it. Was there any additional au-

thority you wished to call to the Court's attention?

Mr. Riley: No, your Honor. I would like to

make an additional offer, because I have two addi-

tional documents of the same nature.
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The Court: Have they been identified as j^art

of the x)laintiffs' case in chief?

Mr. Riley: They were not, because we were not

permitted to go further.

The Court: Does it concern this witness' testi-

mony? [772]

Mr. Riley: Yes, your Honor.

The Court: You may mark them.

(Copy of maintenance data marked Plain-

tiffs' Exhibit 37 for identification.)

(Copy of flight superintendent's log marked

Plaintiffs' Exhibit 38 for identification.)

The Court: Let opposing counsel see them.

Q. While that is being done, yesterday you

classified the various categories of airports in

Northwest Airlines as terminals, alternates, refuel-

ing and emergency airports, is that right?

A. Yes, sir. One was left out. It should have

been "provisional," also.

Q. Are those classifications based, if you know,

upon the equipment and facilities available at the

bases? A. No, sir, they are not.

Q. Why is an emergency airport classed as an

emergency airport?

A. Under our operating certificate, we have

terminal airj^jorts into which we make regular stops.

For your terminal airports, we have so-called pro-

visional airports, which are the same general classi-

fication as a terminal airport. An alternate air-

port is an airport somewhere in the general vicin-

ity, and is so classified as an alternate airport and
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specifically mentioned in our operating certificate

as an airport that we desire to use as an alternate

for a [773] terminal or provisional. A refueling

airport is an airport to which you go for the ex-

press purpose of refueling. You are not allowed

to discharge or take on passengers at refueling

airport, alternate airports or emergency airports.

All other airports not under alternates and listed

in our certificate, there is some classification, and

they are generally lumped under the heading of

emergency airports.

The Court: Is or is not Elmendorf prominent

as a so-called refueling airport?

The Witness: Elmendorf?

The Court: I mean the one at Anchorage.

The Witness: No, sir, that was not listed as a

refueling airport.

The Court: It may not be for you, but what

about its present status?

The Witness: A number of non-scheduled air-

lines use it as a refueling point.

The Court: Does any foreign airline, that is, an

airline organized under the laws of a foreign nation

and having service to the United States, ever stop

there under the conditions that I have spoken of?

The Witness: Yes, sir.

The Court: Permission to refuel, without per-

mission to load or unload passengers? [774]

The Witness: No, sir, I can't state that.

The Court: Did you see any statement recently

in the papers about any such thing as that?
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The Witness: No, sir, I didn't.

Q. An emergency airport—is it true to say

that an emergency airj^ort for Northwest Airlines

operations in 1952 would be used in an emergency?

A. It might be used in an emergency, provid-

ing that terminal, provisional and alternate airports

are weathered in and you can't land at those points.

Q. Yesterday we were discussing the aircraft in

question on the morning of January 19, 1952, at

Sandspit airport, and assuming a visibility of one

mile; and assuming further that pilot is required

to maintain an altitude of 800 feet in his approach

to the airport, and that he cannot descend below

800 feet until he has the field in sight; and assum-

ing further that he is aiDproaching the field at a

speed of 120 knots: what rate of descent would

have to be established at the time he sighted the

airport 1

A. At 800 feet per minute or above.

The Court : Rate of descent ?

Mr. Riley: Yes, your Honor.

The Court: That does not mean a thing to me.

Q. As a matter of fact, if you were within one

mile of the field, at 120 knots, how long would it

take you to reach [775] the field?

A. Thirty seconds.

The Court: Is that what you mean by rate of

descent, the time it takes to land after starting to

land?

Mr. Riley: No, sir.

Q. If you had thirty seconds to reach the field,
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800 feet high, what rate of descent would you

have to establish to make the boundary of the air-

port? A. 1,600 feet, not exactly.

Q. Would you tell us what the normal rate of

descent of aircraft in an approach is?

A. The normal rate of descent? That can be

anything under a thousand feet. A normal rate of

descent is between certain limits.

Q. Would you state what those limits are, in

your understanding?

A. 500 to 1,200 feet a minute I would consider

normal.

Q. And, as a matter of fact, 1,200 feet would

be the maximum, isn't that correct?

A. The maximum? There is no maximum al-

lowable. You can do

Q. Under ordinary circumstances?

A. Under ordinary circumstances, I would think

that 1,200 feet would be just about the

Q. Would you explain what we mean by rate

of descent?

Mr. Koch: I am going to ask that Mr. Riley

be required to restate his hypothetical question,

because he [776] has assumed facts which the wit-

ness has never testified to. He has assumed in his

question a visibility of one mile, altitude of 800

feet, approaching from one mile at 120 knots per

hour, but that has never been the testimony, and

so the witness is being asked to testify to a rate

of descent far different from what his direct testi-

mony on the point was.
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The Court: That is sufficient.

Mr. Riley: Each of those facts has been testified

to, and if that is

The Court: Do you recall offhand in what ex-

amination ?

Mr. Riley: The first instance, the exhibit shows

that the reported visibility was one mile, and Mr.

Cox testified yesterday he assumed he approached

the field at 120 knots.

The Court: I did not get that.

Q. Mr. Cox, would you state what the normal

speed in the approach to the field would be, ap-

proximately? A. Approximately 120 knots.

The Court: The Court overrules the objection.

Mr. Koch: Your Honor, that is only one part

of it. The other part of the objection goes to the

fact that he approached from one mile. The testi-

mony was that the-

The Court : Is there any testimony on that point ?

Mr. Riley: Mr. Cox testified that—he had just

[777] testified that the pilot could not descend be-

low 800 feet at this airport until he had the field

in sight. I stated the hypothetical question that

if the visibility were one mile, then he could not

descend, commence his descent until he was within

one mile of the field.

The Court: What statement in the evidence is

there about one mile visibility?

Q. Would you state what the reported visibility

at Sandspit was at the time the aircraft made its

approach to the field ?
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Mr. Koch: May he have the exhibit for that

pur]30se, Exhibit A-51

The Court: He may. If you have the informa-

tion, Mr. Cox, give it, will you, please?

The Witness: At 1:30, the weather reported at

Sandspit was 2,500 feet, I believe, and the visibility

was one mile. I couldn't say how much. I think

it was three or four miles at 1:30.

Q. Do you recall that the visibility was re-

stricted in snow showers to one mile?

A. Yes, sir. That was a report in the remarks

of the weather rej)ort on the forecast that was

transmitted to the airplane.

The Court: I would like to know what day you

spoke of, at 1 :30.

The Witness: January 19th.

The Court: This 1:30, was it or w^as it not in-

tended [778] by you to relate to the morning hour

of 1:30?

The Witness: The morning hour, yes, sir, 1:30

A.M.

Q. What exhibit do you have before you?

A. This exhibit is A-5.

Q. Would you refer to the forecast of weather

at Annette as transmitted to the pilot after the

engine failed? A. The forecast at

The Court: Do not say anything. Just refer

to it, look at it. Have in mind the question. I

want to get finished with this question and have

every preliminary thing relate to the objections

which are stated. Is that what you are doing?



798 Nortlnvest Orient Airlines, Inc, vs.

(Testimony of Dudley S. Cox.)

Mr. Riley: Yes, sir.

Q. AVould you state the forecasted weather for

Sandspit airport as it is set forth in Exhibit A-5?

A. 2,000 broken, overcast, occasionally 1,000

overcast, one mile, light snow.

Q. What does the ^^one mile, light snow" mean?

A. That means the visibility is one mile when

those conditions occur.

Q. Is there any other reported visibility restric-

tion?

A. No, sir, there is not reported on the fore-

cast.

Q. Now, referring to what has been marked for

identification as Plaintiffs' Exhibit 37

The Court: That is a copy of this witness' state-

ment [779] of February 6, 1952.

Q. Do you recall receiving this communication,

dated February 6, 1952?

A. Yes, sir, I received this communication.

Q. By whom was the report prepared?

A. Mr. E. B. Curry, manager of the mainte-

nance di\nsion.

Q. Where are his headquarters?

A. His headquarters are in St. Paul.

Q. Was this requested by you in the course of

your investigation of the crash of Flight 324?

A. Yes, sir, that was part of the exhibit for the

CAB.

Q. Would this report normally be prepared by

Mr. Curry?
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A. This report would be prepared at Mr.

Curry's direction.

Q. What was Mr. Curry's capacity at the time

he prepared this report, or directed it be pre-

pared ?

A. He was manager of the maintenance divi-

sion for Northwest Airlines.

The Court: Where *?

The Witness: St. Paul, Minnesota.

Q. Did he have charge of all maintenance op-

erations of the entire airline?

A. Yes, sir, he did.

Mr. Riley: I offer Plaintiffs' Exhibit 37 in evi-

dence, having been so identified, your Honor.

Mr. Koch: I object to it. I can't see any ground

[780] under which it is admissible. The report is

dated subsequent to the accident. It is a report to

the CAB. It is not shown to have been made in

the regular course of the company's business as a

routine record is made, and this witness, while he

received the report, is not personally familiar with

its contentions.

The Court: There is nothing in the cross exam-

ination, so far as I can see, to which it seems to

relate. I don't know whether there is anything in

it that counsel offers for the purpose of contradict-

ing the witness in any statement the witness has

made orally or whether or not it is offered in any

way to affect his credibility as a witness, but plain-

tiffs' case in chief is closed now.

Mr. Riley: Yes, your Honor, I appreciate that.
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I understood your Honor to say yesterday as we

closed court that I was to ascertain if any other

reports similar to Plaintiffs' Exhibit 28 had been

identified.

The Court: I was talking about those marked

for identification during the case in chief. The

Court referred to that and nothing else. I was not

inviting counsel to go outside the record made and

bring out more testimony. That was not at all in

the Court's mind or intended.

Mr. Riley: Very well, your Honor.

The Court: The Court sustains the objection at

this time, with leave to renew the offer if as a part

of the [781] cross examination the material be-

comes relevant or admissible.

Q. Will you refer to what has been marked for

identification Plaintiffs' Exhibit 38? Do you rec-

ognize the document and can you tell us what it is?

A. This is a log of the things done and the times

at which they were done and the telephone calls

made by the Seattle dispatch office.

Q. Are there reports set forth in there, and I

will refer you specifically to the entry made under

2:55 Pacific Standard Time, are there messages

contained in that exhibit relating to transmissions

to Northwest Airlines from Annette Air Station in

Annette, Alaska?

A. Sent to Northwest Airlines? Yes, at 2:55

Pacific Standard Time

Mr. Koch: Don't give what the message is.

The Court: Do not state what is in it. It is not
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in evidence. Just state the nature of the informa-

tion contained in it, or answer his question in a

way other than by reading the contents of the ex-

hibit.

The Witness: Yes, sir.

Q. Is there an entry in the flight suj^erintend-

ent's log, which is identified as Plaintiffs' Exhibit

38, indicating the time at which the Coast Guard

at Annette

The Court: Could you say, referring to the time

[782] when something happened, instead of indi-

cating that it did happen then.

Q. Is there an entry contained in what is

marked for identification Plaintiffs' Exhibit 38

which indicates the time at which the Coast Guard

at Annette was alerted?

Mr. Koch: I object to the question again, your

Honor. It is calling

The Court: The objection is sustained with leave

to ask the type question which the Court suggested

was permissible, if you wish to do that. You are

not required to ask any question.

Q. Referring to the first page of what has been

marked for identification Plaintiffs' Exhibit 38, is

there a record of any communications to and from
the Coast Guard at Annette Island in Alaska?

A. Yes, sir, there is.

Mr. Riley: I offer Plaintiffs' Exhibit 38 in evi-

dence on the statements made by the witness, and

using it for the purpose of cross examination which

was elucidated yesterday on direct relating to the
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relation of Annette Island to the crash of the air-

craft at Sandspit.

Mr. Koch: I object to the exhibit. Here again

the witness testified yesterday with respect to there

being certain facilities at Annette Island. If this

exhibit confirms that fact, it is cumulative only.

It does not [783] add anything to the cross exam-

ination, that I can see, and it is still a CAB report.

The Court: The objections to it are overruled.

Plaintiffs' Exhibit 38 is now admitted.

(Plaintiffs' Exhibit 38 for identification re-

ceived in evidence.)

Q. I will ask you, Mr. Cox

The Court: It would be appropriate to ask him

to read any word or figure on it, or you could read

any word or figure or any part of this exhibit.

Mr. Riley: If the Court please, I will direct

the Court's attention to the entrv made at the time

indicated on the flight superintendent's log, identi-

fied as Plaintiffs' Exhibit 38, at 0252 Pacific Stand-

ard Time : "Coast Guard at Annette is alerted and

will proceed to scene of crash." By ATC, Seattle.

It is about midway down the page, on the first page.

The Court: You may proceed.

Q. What is the significance of that message, if

any, as you understand it?

A. Well, as I understand the message, that Air

Traffic Control in Seattle advised the dispatch office

at this time that they had information that the

Coast Guard at Annette is alerted, I presume that

means, and are standing by. It doesn't really
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mean that they have been alerted as of [784] that

time.

The Court: What time was it?

The Witness: 2:52 A.M., January 19th.

The Court: Is that before or after the crash?

The Witness: That is after the crash, sir.

Q. It is a fact that Air Sea Rescue facilities

at the time of this crash were not alerted until

after the crash?

The Court: Is it or is it not?

Q. Is it or is it not a fact that Air Sea Rescue

facilities were not alerted until after the crash of

Flight 324 on the night of January 19, 1952 ?

Mr. Koch: Your Honor, in view of the previous

testimony in this case that this is done not by the

defendant but by the Government radio circuit, I

think this is improperly directed to this witness.

The Court: The objection is overruled. Answer

the question.

A. The Coast Guard were alerted after the

crash.

The Court: Is that the question you presented?

Mr. Riley: That is sufficient answer, your Honor.

Q. The Coast Guard in this area and in the

area of Sandspit is in charge of Air Sea Rescue

facilities? A. That is a fact.

Q. And was it a fact in January, 1952?

A. That is correct. [785]

The Court: There is a certain date in January,

1952.

Q. Was that true on January 19, 1952?
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A. Yes, sir, that is true.

Q. I refer you to what has been identified as

Plaintiffs' Exhibit 6, and I will ask you to circle

and initial the location of Annette Island airstrip.

A. Well, about where it should be?

Q. Yes. Will you initial that circle so that it

may be so identified? Will you state for the rec-

ord what you have marked on the map?
A. It is the approximate location of the Annette

Island airport.

Q. Referring to the same exhibit, Plaintiffs' Ex-

hil)it 6, will you mark with an X and initial the

spot at the approximate location, as you understand

it, where Plight 324 feathered the No. 1 engine on

the morning of January 19, 1952? Will you state

for the record what you have marked *?

A. Approximately only the position of abeam

Sitka where Plight 324 feathered the engine on

January 19th.

Q. Was Plight 324 over land or over water at

that time? A. Over water.

Q. Will you state whether or not Annette Island

was nearer to the position at which Plight 324

feathered the No. 1 engine than Sandspit?

A. Yes, sir. It was nearer on a direct line

from [786]

Q. That is sufficient.

Mr. Koch: May he complete his answer?

The Court: Yes. If you did not complete your

answer, Mr. Cox, you. may do so.

A. Well, a straight line from that point to An-
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nette is closer than to Sandspit. If, however, he

proceeded by the airways, it would still be closer

by 22 miles, 23 miles.

Mr. Koch : Which would be closer by 23 miles ?

The Witness: Annette would be closer to this

particular point by 23 miles.

The Court: At what point with reference to the

occurrence of the crash?

The Witness: This was at the time he feathered

the No. 1 engine, at a point abeam Sitka, at about

12:03 A.M., January 19th.

The Court: Was there any other reasonably

available landing place at that time other than the

ones you were considering in your last answer?

The Witness: They are at a greater distance

than these two.

The Court: And those two were what? Re-

peat, please.

The Witness: These two are Annette Island

and Sandspit, and they are the closest to this par-

ticular point that he feathered the engine.

Q. Did I understand your testimony correctly

yesterday when [787] you stated Annette Island

had longer runways than Sandspit?

A. I believe that is correct.

Q. And the Coast Guard facilities are located

on and adjacent to the airstrip at Annette, is that

correct? A. That is correct.

Q. Do you know whether or not the Coast Guard
at Annette dispatched equipment and personnel
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after they were alerted to Sandspit to assist in

rescue operations at Sandspit?

A. Not immediately, sir.

Q. Do you recall how long it took them to insti-

tute action?

A. It was some time. I can't state precisely.

Mr. Riley. At this time I direct the Court's at-

tention to the last entry on x^age 1 of Plaintiffs'

Exhibit 38, an entry at 0316 Pacific Standard Time.

The Court: I have it.

Q. I would like to read this to the witness:

^^Ann advised 404 that they have boats with out-

board motors that they could x)ut on them to take

to ZP. This was in case the crash boat that was

supposed to be heading to the scene would take too

much time to get there."

As you understand that transmission, Mr. Cox,

did the Coast Guard fly additional equipment to

Sandspit from Annette?

A. Did they fly additional equipment? I can't

recall that they did. I can't recall that particular

point.

Q. Does that transmission indicate to you that

they would [788] have or that they were?

A. That there was some boats and outboard

motors at Annette which could be transported, and

it is my personal recollection that there was a

non-sched C-46 in that vicinity which they would

use to do that job, and I don't recall now

Q. Did they dispatch a crash boat from Annette

to Sandspit?



Geraldine B. Gorter, Administratrix 807

(Testimony of Dudley S. Cox.)

A. There was a Coast Guard cutter stationed at

Ketchikan. It wasn't what we refer to as a crash

boat. It was a cutter, I believe, and they did not

dispatch that boat at that time.

Q. Do you know why they did not?

A. No, sir, I couldn't say.

Q. How long w^ould it have taken the crash boat

or cutter to have reached Sandspit from Annette

Island had it been dispatched, under ordinary con-

ditions ?

A. From Ketchikan, about eight hours, I'd

guess.

Q. Where is Ketchikan in relation to Annette?

A. It is about twenty miles north of Annette.

Q. Referring to Plaintiffs' Exhibit 33, I will ask

you if you can read from that exhibit Civil Air

Regulation 41.127 as shown by that document to

have been in effect on January 19, 1952.

A. That is 41.127, use of emergency equipment.

^^The emergency equipment required by 41.23 must

be periodically inspected and tested in accordance

with specifications [789] issued by the administra-

tor. The crew of aircraft used in overwater flights

shall be drilled periodically in ^abandon ship' pro-

cedures. Passengers shall be acquainted with the

location of emergency exits, with emergency equip-

ment provided for individual use, and with the pro-

cedure to be followed in the case of an emergency

landing on the water."

Q. Mr. Cox, as manager of flight operations for

Northwest in January, and specifically on January
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19, 1952, what is your understanding of that sec-

tion of the Civil Air Regulations which you have

just read as to the duty of the airline, and North-

west Airlines in particular, to have briefed the pas-

sengers on Flight 324 of January 19, 1952?

A. "Well, sir, may I inquire with reference

—

with reference to commercial passengers, I under-

stand our duty as put forth in this regulation. It

is to not only drill the members of the crew and to

give them periodic instruction, but also to brief

the passengers in the location of emergency gear

and how to use that emergency gear with respect

to life rafts, life vests, and the location of the life

rafts.

Q. Yesterday you referred to the contract with

the Air Force and Northwest Airlines and made

reference to the term ^^ briefing. ^^ Ordinarily, with

reference to the crews of a ship, and at this time

in January, 1952, what does a [790] pilot or an air

crewman or an airline representative consider the

term ^'briefing,'' with no other qualification, to

mean?

A. As an air crewman, briefing is simply for the

relating of something to someone else that is perti-

nent to whatever you are talking about. -

Q. In these flights, these transpacific flights

wherein refueling was accomplished at military in-

stallations, did the crews receive briefing from Air

Force or armed forces personnel with respect to

weather and conditions of fiight en route and condi-
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tions of fields and facilities en route to the point

of destination?

A. Principally with respect to weather.

Q. Was Northwest Airlines provided with such

a service at Haneda in Japan in January, 1952?

A. The service was there and available if we
desired it.

Q. Did Northwest Airlines have its own briefing

facilities? A. Yes, sir.

Q. Was this true at Shemya? A. Yes, sir.

Q. Was the information acquired from the mili-

tary, armed forces, at both of those installations?

A. It was provided by means of Northwest-op-

erated radio, I believe, and the military radio, and

the intercept the listening watch that was main-

tained on Russian stations by [791] the military

for the purpose of drawing weather maps, and also

over all circuits that were available, I should say.

Q. Was that true in Anchorage?

A. Yes, sir, that was true in Anchorage also.

Q. Would there be a difference between passen-

ger briefing and crew briefing?

A. With respect to emergency drills or weather

briefing ?

Q. Weather briefing.

A. Yes, sir, there would be a great deal of dif-

ference.

Q. Referring to Plaintiffs' Exhibit 21, will you

refer to page 3 and read your statement concerning

the company policy for engine out operation in
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January 19, 1952, at the time of the crash of Flight

324 at Sandspit, British Columbia?

A. '^Company Policy for Engine-Out Opera-

tion. 1. The Captain and Plight Superintendent

shall collaborate and determine what is the nearest

suitable airport taking into consideration such fac-

tors as: a. Nature of the malfunctioning and the

possible mechanical difficulties that may be en-

countered if flight is continued including failure of

other engines.

b. Altitude, aircraft weight and usable fuel at

time of stoppage.

c. Weather conditions and terrain en route and

at possible landing points. [792]

d. Air traific congestion en route and at various

available airports.

e. Pilot's familiarity with the airport and sur-

rounding terrain.

f. Nature of failure insofar as related to airport

safety facilities such as crash and fire-fighting

equipment.

2. Upon reaching an agreement with the Captain

as to which is the nearest suitable airport, the

Flight Superintendent shall clear the flight to that

airport. Note: In the event two airports are con-

sidered suitable and as safe, clearance shall be made

to the nearest in point of time.

3. If after arrival over the nearest suitable air-

port to which cleared, the Captain decides to con-

tinue, such continuation must be made under his

emergency authority, the exercise of which shall
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be predicated on safety reasons only. No continua-

tion shall be predicated "

The Court: What is the use of reading every-

thing? Do you want everything read?

Mr. Riley: That is sufficient, your Honor.

The Court : We do not have time enough to read

everything.

Mr. Riley: That portion is sufficient. That con-

cludes my cross examination of Mr. Cox.

The Court: Is there any redirect? Try to have

in mind the passage of time. [793]

Mr. Koch: Your Honor, am I correct in assum-

ing that the hypothetical question and the answers

are stricken, inasmuch as Mr. Riley did not pursue

them?

The Court: I do not know what you have in

mind. The record will show the Court's ruling. If

it is absolutely indispensable to your further in-

terrogation that you be reminded exactly what took

place, I will have it read, if you will tell me what

place it was in the record.

Mr. Koch : The Court did not make a ruling. The
Court advised Mr. Riley he would have to ask more
questions and

The Court: I suggested one way on cross exam-

ination to have identified and properly lay the

foundation for admission in e\ddence of an exhibit

not previously admitted as part of plaintiffs' case

in chief.

Mr. Koch : That is not what I have reference to,

your Honor. Previously there was a hypothetical
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question that stated as follows: assuming a visi-

bility of one mile

The Court: I ask you to proceed with the ques-

tioning of this witness, if you wish to ask him any-

thing on redirect examination.

Redirect Examination

Q. (By Mr. Koch) : Mr. Cox, on cross examina-

tion yesterday reference was again made to pre-

flight check, do you recall that? A. Yes, sir.

Q. Can you tell me how many inspections are

made before an airplane on a MATS overwater

flight from Seattle to Tokyo departs?

Mr. Riley: This question is very leading. I ob-:

ject.

The Court: The objection is overruled. This is

redirect. He is entitled to be summarizing the

questions to a fair extent.

A. There are three such inspections made before

the aircraft departs from Seattle.

Q. What are the three ?

A. Well, the mechanic who puts the equipment

on board and signs a pre-flight inspection; the in-

spector who inspects the equipment and certifies

Q. When you say equipment, you are referring

to what equipment?

A. Emergency equipment, the life rafts, life

vests, etc. Then the inspector who certifies on his

checklist and signs his name that the equipment is

there and in place ; and following that, the aircraft

is delivered to the ramp and the flight crew inspect
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the aircraft with respect to this emergency equip-

ment and assure themselves that it is there. If

it isn't there, the aircraft can't depart until it is

there. [795]

The Court: Defendant may have five more min-

utes to inquire of this witness.

Q. With respect to the pre-flight inspection

which is introduced as an exhibit, there w^as an in-

spection from Seattle called a pre-flight inspection

which was admitted in evidence, and also one from

Elmendorf ? A. Yes.

Q. Which one of those three checks is that one,

do you know? A. That is by the mechanic.

Q. That is the mechanic's check"?

A. Yes, sir.

Q. Is that a part of the inspection department?

A. No, sir, that is not part of the inspection

department.

Q. What is the check that is made following

that? That is the check by the crew?

A. After the airplane is delivered on the ramp.

Before that, after the mechanic signs the airplane

off, in connection with that at that time there are

two people that inspect it. The inspection depart-

ment certifies that the equipment is there. Then

the aircraft is delivered to the ramp and the flight

crews board the airplane and examine the airx)lane

to see that this equipment is on board and is in

proper quantities and numbers.

Q. Does the airline require the crew to make

such inspection? A. Yes, sir. [796]



814 Nortlnvest Orient Airlines^ Inc, vs.

(Testimony of Dudley S. Cox.)

Q. Would it have been possible at the time this

plane went in the water for the life rafts to have

been launched before the passengers got out of the

plane ?

A. I couldn't answer that. It may have been

possible, sir. There is undoubtedly confusion and

wreckage and seats torn loose and things of that

nature, darkness, and scrambling around, opening

emergency exits. There was undoubtedly that con-

fusion, plus the fact that the water was coming in

the aircraft. I couldn't really state positively that

it was a possibility or probability.

Q. Do you know whether or not an attempt was

made to launch the life rafts?

A. Yes, sir, we know.

Mr. Riley: Objection.

The Court: Answer yes or no.

A. Yes, sir.

Q. What do you base your answer upon?

A. The fact that one life raft was protruding

from the astrodome of the aircraft, the top of the

fuselage, and could be seen as we passed over the

airplane in a l)oat in the water, could see the raft

and was easily identified, plus the fact that one of

the survivors at McChord General Hospital

stated

Mr. Riley: Objection. Now we are getting into

hearsay, your Honor. [797]

The Court: You cannot say what he said.

Q. Were any of the twenty-man life rafts re-

covered? A. Yes, sir.
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Q. Where? A. On the beach at Sandspit.

Q. Do you know whether or not they were in-

flated to determine whether they were in working

order?

A. One was taken to St. Paul and inflated in

the normal manner of inflation, and it proved usable

in every respect.

Q. Does Civil Air Regulation 41, that is Plain-

tiffs' Exhibit 33 that you have before you, require

the pilot to notify the passengers of a three engine

operation prior to the time an actual emergency is

declared ?

A. No, sir, I don't think there is any such re-

quirement.

Q. Does it impose any duties upon the crew with

respect to the passengers before an emergency is

declared ?

The Court : To your knowledge.

A. No, sir, none to my knowledge.

Q. Is the declaration of an actual emergency dis-

cretionary with the pilot? A. Yes, sir, it is.

Q. Is the declaration of a potential emergency

discretionary with the pilot?

A. Well, yes, sir. That is obvious, it has to be.

Q. If the engine ceases to function and is feath-

ered, does [798] a potential emergency exist?

The Court: Do you believe that you have not

asked him on this subject before in your direct?

Mr. Koch : I was afraid it had been

The Court : It has been gone over so many times
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that it is very easy for me to be convinced that it

has been done with this witness.

Mr. Riley: It has been covered, Your Honor, I

think both on direct and redirect.

The Court: The Court asks counsel to ask a

different question.

Q. Will you turn again to Part

The Court : At this time the examination by the

defendant of this witness is terminated. We will

have about a ten minute recess.

(Recess)

The Court: Does the plaintiff wish to ask any-

thing vital of this witness?

Mr. Rilev: No, Your Honor.

Mr. Koch : I wonder if I might have leave of the

Court to finish the one I was asking.

The Court: Will you ask literally one question?

Mr. Koch: Just one question.

Q. (By Mr. Koch) : Will you refer to Plain-

tiffs' Exhibit 33 and Section 41.127 with reference

to the duties of the [799] crew to the passengers

with respect to emergency equipment? In your in-

terpretation of that section, is the life raft to be

considered individual equipment for the use of pas-

sengers? A. No, sir.

Mr. Koch: That is all.

The Court: Is there anything further?

Recross Examination

Q. (By Mr. Riley) : With respect to that sec-
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tion, Mr. Cox, a life raft is emergency equipment,

is it not? A. Yes, sir.

Q. And doesn't Section 41.127 say that, "Pas-

sengers shall be acquainted with the location of

emergency exits, with emergency equipment pro-

vided for individual use, and with the procedure

to be followed in the case of an emergency land-

ing on the water."?

A. That is what it states, yes, sir.

Mr. Riley: That is all I have.

The Court: You may step down. Call defend-

ant's next witness.

(The witness was excused.)

Mr. Koch: Your Honor, at this time I would

like to read the deposition of Richard Fields.

Mr. Riley: I have never had a copy of the [800]

deposition of Mr. Fields, but I will be glad to—

I

don't know what arrangements you want to make

with reference to it. I can read the Court's copy, I

presume. There are only two copies in court.

The Court: Every Court should, and this Court

will sooner or later strike and suppress a deposition

in a civil case because counsel at whose request

the deposition was taken did not provide the op-

posing counsel a copy and an extra copy for use by

the Trial Judge during the time the deposition is

being offered in evidence. You may proceed.

Mr. Koch: This deposition was taken in Los

Angeles. I had no part in it except to ask

The Court : Did you ask someone in Los Angeles

to represent you in the taking of it?
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Mr. Koch : Yes, Your Honor.

The Court: It was taken at your client's re-

quest ?

Mr. Koch: Yes, Your Honor.

The Court: Then the statement that the Court

has just made applies to your client and his attor-

ney. You may proceed.

Mr. Riley: I would like to state I am not ob-

jecting to this deposition, because I think it is of

assistance to the plaintiffs' case.

The Court : That is not a good habit to form, to

make [801] statements like that in the course of

trial procedure. It is not a reason for receiving or

excluding a deposition, so I would not get in the

habit of making statements like that.

Mr. Riley: I will ask that it be disregarded.

The Court : It will be. I was mentioning it more

because of future situations.

Mr. Koch: Starting page 3, line 8:

(reading deposition)

At line 4, page 4:

Mr. Koch: I think we can skip this preliminary

portion.

Mr. Riley: I suggest you strike the whole of

page 5. It is just repetition by coimsel.

The Court: Turning to what, please?

Mr. Koch: Page 6, line 2, Your Honor:

(reading deposition)

At line 25, page 8:

Mr. Riley: I object to this question on the

ground it is leading, if the Court please.
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The Court: The objection is overruled.

Reading of deposition resumed at line 26, page 8

:

(reading deposition)

At line 2, page 15

:

Mr. Koch: Skipping to line 24: [802]

Mr. Riley: If the Court please, because I would

go back and put this in, I think we might as well

finish this page.

The Court: He is not required to take his time

for that. He has the privilege of omitting any part

of it he wishes.

Mr. Koch: Beginning at line 18, page 15:

(reading deposition)

At line 12, page 16

:

Mr. Koch : Skipping to line 26, page 16

:

(reading deposition)

At line 24, page 17:

Mr. Riley: I object to the question. It is lead-

ing. The bulk of ours was excluded.

(After further argument on the objection, the

objection was withdrawn by Mr. Riley.)

The Court: Proceed. The objection stated is

withdrawn.

Mr. Koch: I will withdraw that question.

The Court: You may do that. Withdraw the an-

swer, likewise.

Mr. Koch: Page 18, line 13:

(reading deposition)

At line 5, page 19:

Mr. Koch: I believe that is all that is relevant.

The Court: This deposition is received as part

of defendant's case in chief with like effect [803]
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as if the witness in question had been present and

orally testified from the witness stand as is stated

in the deposition.

Mr. Riley : In effect as cross examination, may I

read those portions of the exhibit which were ex-

cluded ?

The Court: You may read any part of the de-

position desired by the plaintiffs not already read.

Mr. Riley: I refer the Court to page 15, line 3:

(reading deposition)

At line 15, page 15

:

Mr. Riley : Turning to page 16, line 13

:

(reading deposition)

At line 17, page 16:

Mr. Koch: '^The water was cold enough to cre-

ate a numbness in my limbs immediately after-

wards." The remainder of that answer, after the

first sentence, I object to as hearsay, a hearsay re-

ply.

Mr. Riley : Counsel took this examination and

The Court: He is not offering it, however, and

the objection is sustained.

Mr. Riley: Page 16, line 20:

(reading deposition)

At line 25, page 16:

The Court: Do counsel agree that the '^32" in

the answer refers to 32 degrees above zero?

Mr. Riley: Yes, Your Honor. [804]

Mr. Koch: I assume so. Your Honor.

Mr. Riley: Page 17, line 23:

(reading deposition) -
•



Oeraldine B. Gorter, Administratrix 821

At line 24, page 17

:

Mr. Koch: I object to the question on the ground

that the Court has already ruled that such testi-

mony
The Court: I am inclined to that view. Why is

that not true?

Mr. Riley: Because he has been permitted on

direct examination to point out that he has not had

any condition from a date a year subsequent to the

accident.

The Court: Where is that said?

Mr. Riley: Line 13, page 18, ^^Starting from the

period January 1, 1953, up to this date
"

The Court: Where is this question that is now

objected to?

Mr. Riley: This question commences page 17,

line 23.

The Court: The objection is overruled.

Mr. Koch: Your Honor, he did not object to the

question I asked, but I am objecting to the ques-

tion he has asked. The question I asked related

only to absence of further difficulty, but not to the

nature of the difficulties previously excluded by the

Court in prior testimony.

The Court: The objection is overruled. [805]

Reading of deposition resumed at line 23, page 17

:

At line 24, page 17:

The Court: You are asking how long, not what

it was? At line 26, he speaks of the time.

Mr. Koch: I would object again. Your Honor,

because his answer is not responsive. It says how
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long was it before he was completely free, and the

answer appears at line 13, page 18. Everything be-

tween it and there describes the difficulties which

he had and is not responsive to the question asked.

The Court: The objection is overruled. The an-

swer beginning at line 25, page 17, may be read.

Reading of deposition resumed at line 25, page 17

:

(reading deposition)

At line 2, page 18:

Mr. Riley: I don't care to offer any more of it.

Mr. Koch: I will put in the rest of it. Your

Honor, the top of page 18, line 3:

The Court: You may do that.

Reading of deposition resumed at line 3, page 18:

(reading deposition)

At line 12, page 18:

Mr. Koch : That is all, Your Honor.

The Court: All this deposition that has been

read is received in evidence in connection with the

reception [806] of evidence in the defendant's case

in chief.

Mr. Koch: Now, I would like an opportunity

to put into the record those portions of the testi-

mony of Lt. Baker which were excluded by Mr.

Riley when he used the deposition.

The Court: You may do that. The deposition of

Donald E. Baker is now receiving attention. You
may proceed, as to those parts not previously read

in evidence as a part of the plaintiffs' case in chief.

Mr. Koch: Commencing at page 8, line 25:
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(reading deposition)

At line 20, page 9:

Mr. Koch : Skipping now to page 14, line 19

:

(reading deposition)

At line 17, page 15:

Mr. Riley: I will withdraw the objection at line

23.

The Court: Proceed. Are counsel able to agree

in what capacity this witness, Mr. Baker, served

this flight, if he did ser^^e it ?

Mr. Koch: He was a passenger. Your Honor.

Isn't that true, Mr. Riley?

Mr. Riley: That is true.

Mr. Koch: Skipping down to line 8, page 16:

(reading deposition)

. At line 12, page 18 : [807]

Mr. Riley: That part of the testimony has al-

ready been covered.

The Court: I am sure it was an inadvertence.

You may proceed.

Mr. Koch: If so, it was in error.

The Court: May I suggest to you, Mr. Riley,

that the Court had marked on the Court's copy that

the reading by the plaintiff stopped with the word

'^shield" on line 12 and that thereafter on that page

it was not read.

Reading of deposition resumed at line 13, page 18

:

(reading deposition)

At line 22, page 19:

Mr. Koch: Skipping to line 25:

(reading deposition)
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At line 5, page 20:

Mr. Koch: Line 21, page 20:

(reading deposition)

At line 25, page 20:

Mr. Kocli: Skipping to line 8, page 21:

(reading deposition)

At line 17, page 21:

Mr. Koch: We have covered this already. Ex-

cuse me. Page 22, line 21, is it not?

(reading deposition)

At line 25, page 22: [808]

Mr. Riley: This is a part that has been read.

The Court: The reading at this point contin-

ued down to line 6, page 23, at which place, down

to line 20, there was an omission. You may recall

the reason stated for the omission. The reading re-

sumed and continued down to line 24 on page 24.

Mr. Koch: Line 12, Your Honor.

Mr. Riley: I believe it is line 12, page 24.

Reading of deposition resumed at line 13, page 24

:

(reading deposition)

At line 11, page 25:

Mr. Koch: Line 12, page 26:

(reading deposition)

At line 20, page 28:

Mr. Riley: I object to the question, being lead-

ing.

The Court : Who took the deposition ?

Mr. Riley: This is my part of the direct exam-

ination, Your Honor.

The Court: The objection is overruled, if you
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ask the question, or if Mr. Koch did, because, as I

understand it, you are the one who asked the ques-

tion and no objection was made, and Mr. Koch has

a right to read it.

Mr. Koch: I am going to read the question and

then skip the intervening material, the colloquy.

The Court : You may do so. [809]

Reading of deposition resumed at line 19, page 28

:

(reading deposition)

At line 14, page 29:

Mr. Riley: The answer is at line 20.

Reading of deposition resumed at line 20, page 29

:

(reading deposition)

At line 6, page 31:

Mr. Koch: Skipping to line 18, page 35:

(reading deposition)

At line 7, page 36:

Mr. Koch: Page 38, line 3:

At line 6, page 39:

The Court: Do counsel agree as to what village

that refers to ? Is it Sandspit or some other village ?

Mr. Riley: I am sure it is Sandspit, Your

Honor.

Mr. Koch : I would imagine so, too. Your Honor.

That is all. The cross examination was substantially

covered, as I recall. Your Honor.

Mr. Rilev : I have nothins: further, Your Honor.

The Court: This part of the deposition will be

received as part of defendant's case in chief. We
will take the noon recess until 1:30 o'clock.

(Recess)



826 Northwest Orient Airlines, Inc. vs.

The Court : You may proceed.

(Dr. Alfred Sheridan was called as a witness

by [810] defendant, was sworn, and testified.)

(Argument between counsel re calling of Dr.

Ruuska and Dr. Crystal by defendant, and offer

of proof by Mr. Koch. The privilege of in-

quiring of Dr. Ruuska and Dr. Crystal as de-

fendant's witnesses in respect to the matters and

things stated in the offer of proof was denied.)

(Further argument re certain exhibits which

were excluded from evidence relating to the

history and training of co-pilot Kuhn and stew-

ardess Cheadle.)

The Court: The Court sustains the objection as

formerly, and I wish you to understand that com-

pletes the Court's action upon that type of offer.

You may proceed.

GENE KINGSTON
called as a witness by the defendant, was sworn and

testified as follows:

Direct Examination

Q. (By Mr. Koch) : Will you state your name,

please? A. Gene Kingston.

Q. What is your address ?

A. 17835 May Creek Road, Renton, Washing-

ton. [811]

Q. What is your present employment?

A. I am employed as an Air Traffic Controller

at Renton Washington.
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The Court: Who pays your salary, if anybody

does?

The Witness : The City of Renton.

Q. You are stationed at the Renton Airport, are

you not? A. Yes, sir, that is correct.

Q. Do you have a pilot's license, too?

A. Yes, sir, I do.

Q. What type of license?

A. Commercial license with ratings, single and

multi-engine, land and sea, flight instructor, in-

strument.

Q. What was your occupation on January 19,

1952?

A. Air Traffic Controller with the CAA at An-

nette Island, Alaska.

Q. What were the duties of your position?

A. To control and expedite all air traffic within

the area that is assigned to Annette Island. That

would be en route traffic going from one station to

another and through our area, and also traffic land-

ing and departing from Annette Island.

The Court: For whom did you say you were

working then?

The Witness: At present?

The Court: No, then.

The Witness : The Civil Aeronautics Administra-

tion. [812]

The Court : When were you there so employed at

that island ? Give the limits of it, if you can. What
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days in the month of January, 1952, were you there

employed ?

The Witness: All of January.

Q. Were you on duty the night of January 19,

1952? A. Yes, sir, I was.

Q. As Air Traffic Controller of Annette Island?

A. Yes, sir.

Q. Are you familiar with the accident to North-

west Airlines Flight 324 of the 17th which that

night crashed off the coast of British Columbia near

Sandspit? A. Yes, sir, I am.

Q. Vfere you in contact with that flight dur-

ing the course of its trip from Anchorage south?

A. Yes, sir.

Q. Did that flight contact the Annette radio sta-

tion? A. Yes, sir.

Q. Do you recall when it did so?

A. I couldn't give you the exact minute. I can

tell you the position of the flight.

Q. Where was the flight when you first heard

from it? A. Southwest leg of Sitka.

The Court: May I have that answer?

The Witness: That was by the southwest leg of

Sitka radio range. Your Honor. [813]

Q. What do you mean by the southwest leg of

the Sitka radio range?

A. That is a position that the aircraft reports

immediately after entering the control area as-

signed to Annette Air Route Traffic Control, and it

is a geograx)hical position approximately thirty or

forty miles southwest of Sitka, Alaska.
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The Court: Where is Sitka with respect to the

trip from Annette Island to Sandspit or Anchorage

or any other two termini?

The Witness: Sitka is a direct line from An-

chorage to Sandspit. Annette Island is approxi-

mately fifty miles east of that line, approximately

fifty miles south of that line. Does that make it

more clear?

The Court : Yes, only I do not understand where

the two or three are in relation to each other.

The Witness: Sitka

The Court: May I interrupt you to ask this:

do you have in mind what you were doing and what

the time was, approximately, when you last heard

from or were in contact with the airplane on Flight

324 which crashed at Sandspit, British Columbia,

in the early morning hours of January 19, 1952?

If so, state yes or no.

The Witness: Yes.

The Court: Where was that plane when you last

[814] identified its position before it actually

crashed on Sandspit runway?

The Witness: Over Sandspit, starting its initial

approach to landing.

The Court : You may inquire.

Q. Handing you what has been marked Defend-

ant's Exhibit A-5, which is a list of messages re-

ported in what is the flight position log, will you
read the first message that you received at Annette

Island from Plight 324?

A. ''Northwest Airlines Flight 324 southwest
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Gustavus at 0737 Greenwich, cruising 8,000 feet,

estimating Sitka at 0757 Greenwich time."

Q. What time in Pacific Standard Time is that?

Mr. Riley: You are referring to the time of

transmission or the estimated over Sitka? I felt

that should be clarified, your Honor.

The Court: That is sufficient. Did you address

your question to the witness? You should not do

that.

Mr. Riley: I didn't intend to. I was actually

directing it to counsel.

The Court: Address all statements and objec-

tions to the Court.

Mr. Riley: Yes, your Honor. There are two

times there. I wanted it to be clear which time.

The Court: Is it convenient for counsel inquir-

ing to [815] bring that out?

Mr. Koch: Yes, your Honor.

The Court : Will you do so now ?

Q. That one message you read and the time you

gave is the time of transmission or time of receipt?

A. That was the time that the aircraft reported

over those positions, and that is Greenwich time.

You arrive at Pacific Standard Time by subtracting

eight hours.

Q. Making that subtraction, what time would

it be?

A. That would be 11 :02 P.M., or 2302 Pacific.

Q. Was the fiight in the Annette radio range at

that time?

A. Would you state that question again?
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Q. Was the flight in the Annette radio range at

that time ? Was it being controlled by Annette ?

A. No, sir, it wasn't at that time. It would be

controlled by us a very few minutes afterwards.

Q. Do you find a message in that exhibit that

was received at Annette Island advising that the

No. 1 engine had been feathered?

A. Yes, sir.

Q. What time was that?

A. 0838 Greenwich. That would be 0038 Pacific.

Do you want these times in Greenwich or Pacific?

Q. Greenwich is acceptable. A¥ere there commu-

nications between the Annette station and the flight

that are not recorded [816] on the exhibit before

you? A. Yes, sir, there were.

Q. Do you recall the contact from the flight to

you relative to weather conditions at Annette?

A. Yes, I do.

Q. Will you relate the contents of such message,

and your response?

A. Do you want me to read it from the record?

Q. I don't know if it is on that exhibit.

A. There were several discussions about the

weather. Part of it is on here; part of it isn't.

Q. You can recite it without reference to that

exhibit, if you will.

Mr. Riley: I will object. He can state what he

said, but I certainly object to anything they assert

the aircraft said, which is not a matter of record,

because we are getting into transmissions from the
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aircraft which we cannot cross examine as to the

source or content.

Mr. Koch: He can state what messages he re-

ceived. It is the fact of the reception of the message,

not the contents of the message that is important.

I am not offering it for the truth of what the mes-

sage contained, but to show receipt of the message,

and there was a conversation in which information

was requested and information was submitted, and

it is in the very same nature as the [817] messages

which have been received in evidence. It just isn't

written down on paper that is in this courtroom.

The Court: Do counsel have any authority on

this?

Mr. Koch: It is my understanding that the au-

thorities are uniform that where you are not offer-

ing it for the truth of the matter contained

The Court: I have some kind of understanding

about it myself, but I wondered if you had any

authority you wished to use to influence the Court's

thinking upon the subject. I Avould be glad to have

it. If vou have not, we will consider it without

authorities the best we can.

Mr. Riley: I am sorry, your Honor. I am not

prepared in advance on this question.

The Court: The Court overrules the objection

and advises counsel that the only purpose for which

the Court will consider the evidence is concerning

the fact that a message was sent, and not in any

way as to what was said in the message so far as

the truth of the statement is concerned.
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Mr. Koch: That is the purpose for which it is

offered, only.

The Court: I think the better plan would be to

frame the question so it would not be asking for the

words of the message sender, but merely asking for

an indication by him regarding a message seeking

information about landing [818] or a message stat-

ing information about landing.

Mr. Koch : I mil strike the last question.

Q. Did you receive a message from the flight

when it was in the general area of Sitka requesting

landing information? A. Yes, sir.

Q. What message did you give the flight in re-

sponse to that request?

The Court: Would it not be more appropriate

to say, ^^Did you give a message intending to assist

him in that operation?'', or something to that

effect?

Q. Did you give a message in response to that

inquiry attempting to assist the flight in regard to

the respect inquired of ? A. Yes, sir.

Q. What was the message which you gave?

The Court: The Court's intention was to avoid

saying what he said.

Mr. Koch: This witness can say what he said,

can he not?

The Court: Proceed.

A. I gave Northwest Flight 324 Annette Island

weather, Sandspit weather. Port Hardy weather.

Q. Do you recall what Annette weather was at

that time?
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The Court: As to Avhether it was closing-in or

open weather. [819]

A. The weather at that time was below landing

minimums.

The Court: By that^ what do you mean^ It was

such condition as to make not recommended a land-

ing attempt, or does it mean something else *?

Mr. Riley: I think that answer should be

stricken and he should be required to state what

the weather was. The weather is a matter of record

already, in documents already in evidence. I think

he should state what the weather was, without his

conclusions.

Mr. Koch : That wasn't the message he gave.

The Court: The objection is overruled. Read the

question.

(Last question read by reporter.)

A. I recall that the

The Court : You should say yes or no. Then ask

him another question.

A. Yes.

Q. Do you recall whether the Annette Field was

open or w^eathered in?

Mr. Riley: I object. He should state what the

weather is, rather than referring to general terms

which are, in effect, conclusions.

The Court: The objection is overruled. Answer

yes or no.

The Witness: May I have the question again?

(Last question read by reporter.)

A. Yes.
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Q. What was the condition?

A. Weathered in.

Q. Did you advise the flight of that fact ?

A. Yes, sir.

The Court : Now, will you advise the Court what

you meant by the expression "weathered in'', so far

as the movement of airplanes to and from the land-

ing strip is concerned?

The Witness: Your Honor, we are furnished

with

The Court: What did it indicate as to the kind

of weather that existed on that landing strip as the

same was related to the advisability of landing an

aircraft there?

The Witness: It was not advisable to land at

that time, due to the weather that existed.

Q. Did the Annette radio center have instruc-

tions as to what the minimums permitted by the

various air carriers were, weather minimums for

landing at Annette ? Did you have that information

there at that time?

A. You will have to state that question again,

sir.

Q. Did the CAA radio office at Annette Island

where you were located have a record of what the

landing minimums were for the various airlines

that might use the Annette facilities? [821]

A. Yes, sir.

Q. Did you have such a record of landing and
weather minimums for Northwest Airlines?

A. I don't remember.



836 Northwest Orient Airlines, Inc. vs.

(Testimony of Gene Kingston.)

Q. Do you know whether or not the weather at

Annette Island that night was within the minimums

of any airlines whose records you had at Annette?

A. Yes, sir.

Q. What is the answer? A. No.

Q. ^^No" meaning

A. They were not within the minimums.

The Court : At what j)lace does that last answer

refer to?

The Witness: At Annette Island.

Q. Was the weather below Civil Aeronautics

Administration minimums? A. Yes, sir.

The Court : That was at Annette Island, or some-

where else?

The Witness: Yes, your Honor, at Annette

Island.

The Court: Do vou know in the rerion round-

about Annette what the weather was with respect

to landing on the airstrips that were available?

The Witness: Yes, your Honor. [822]

The Court : What was it, if you know, those that

were noted by you?

The Witness: Sandsx)it, I remember the

weather.

The Court: You said it was weathered in, as I

understand it.

The Witness: Not at Sandspit.

The Court : Where was it ?

The Witness: Annette Island only. That is the

only place I remember.
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The Court : What was the condition at Sandspit,

if you know?

The Witness: 2,500 overcast ceiling, to the best

of my memory.

The Court: What does that do with respect to

permitting, facilitating or impeding the landing of

an airplane at that moment ?

The Witness: That wouldn't impede an aircraft.

The Court : You may proceed.

Q. Did you convey that information with re-

spect to Sandspit weather to the flight?

A. Yes, sir.

Q. Did the flight request authority or clearance

from your station to go into another control area?

A. Yes, sir.

Q. Was such clearance given? [823]

A. Yes, sir.

Q. To where? A. To Sandspit.

Q. Do you know whether or not the flight con-

tacted the Vancouver control area ?

A. Yes, sir.

Q. Did it? A. Yes, sir.

Q. Did you hear the conversation between the

flight and the Vancouver control area?

A. Yes, sir.

Q. Did or did not the flight receive clearance

from the Vancouver control station to proceed to

Annette to land?

Mr. Riley: I object to that.

Mr. Koch : To Sandspit to land, I beg your par-

don.
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Mr. Riley: I object to that. He is quoting again

from hearsay.

The Court: That objection is sustained.

The Witness: Yes, sir.

The Court: Strike the answer. The Court sus-

tained the objection to that question.

Q. Did you hear a conversation between Van-

couver control area and the flight relative to pro-

ceeding for a landing to Sandspit?

A. Yes, sir. [824]

Q. Did you receive a message that also went to

the flight, clearing the flight to Sandspit?

A. Yes, sir.

Q. Did you receive a message that also went to

the flight from Sandspit relative to the plane land-

ing at Sandspit?

The Court: A message from whom? Will you

insert that?

Q. From Sandspit.

The Court: Sandspit control station?

Q. Sandspit radio station.

The Court: Read the question with that inser-

tion.

(Question read by reporter as follows:

Q. Did you receive a message that also went

to the flight from Sandspit radio station rela-

tive to the plane landing at Sandspit?)

A. Yes, sir.

Q. Was the flight to Sandspit authorized at a

specific altitude? A. Yes, sir.

Q. Will you examine the exhibit before you,
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A-5, and read the messages that appear on that

exhibit which you received or overheard?

A. Message from CAA Yakutat at 0828 Green-

wich advises No. 1 engine feathered, proceeding

Sandspit, Captain, Northwest Airlines Flight 324.

Advise if landing at Sandspit or proceeding to

Seattle. Seattle weather okay. [825]

Q. Have you finished?

A. No, sir, there is quite a number.

Northwest Flight 324, oil cooler No. 1 engine

broken, proceeding to Sandspit.

The Court: What was it that broke?

The Witness : The oil cooler on the No. 1 engine.

A. Northwest Airlines Flight 324 southwest

Annette 0859 Greenwich, 8,000, estimating over

Sandspit 0928 Greenwich.

Q. The rest of them after the accident.

A. Yes, sir.

Q. That is sufficient, then. Did the Annette sta-

tion direct a NOTAM, a notice to airmen, to Flight

324? A. Yes, sir.

Q. What did that NOTAM contain?

Mr. Riley: I will object to that unless the wit-

Qess wants to testify that he did it. It would be

hearsay, otherwise.

Q. Did it happen in the vicinity of where you

did your work ? A. Yes, sir.

Q. From the same station?

A. The same radio frequency.

Mr. Koch: I think the question is proper, your

Honor.
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Mr. Riley: He is talking about a statement that

was made by a person other than himself, a message

presumably made by a person other than himself to

the captain of [826] Flight 324, and it is that I am
objecting to. I feel if he made the statement or

transmitted the message to the flight, it is all right,

I can cross examine him as to it, but if someone

else sent it and he is repeating what someone else

said, I object to it.

Mr. Koch : They were working in the same place,

same facility, and this witness is competent to tes-

tify as to what that office did.

The Court: The objection is overruled.

Q. Would you read the question, please?

(Last question read by reporter.)

A. It contained the weather at Sandspit.

Q. Did it contain anything about flare pot light-

ing of the Sandspit field? A. No, wsir.

Q. Did it contain anything al30ut snowbanks

alono* the runwavs of the field?

Mr. Riley: This is leading the witness.

The Court: The objection is overruled.

A. No, sir.

The Court: Do you recall anything else about

any mention of any flight restrictions, any aspects

of flight restriction not already mentioned by you?

The Witness: No, your Honor.

Q. Do you recall whether or not it dealt with

the braking [827] conditions on the runway?

A. I'm not sure, sir.
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Q. Will you read message K on that exhibit,

A-18, top of page two ?

Mr. Riley: I will have to object. He is showing

the witness the report, accident report of Mr. Smith

to Mr. Cox, of which this witness—this report made

by Mr. Smith to Mr. Cox, it is an interoffice com-

munication in Northwest Airlines, and it reports a

narrative of what happened on that morning; hasn't

anything to do with what this witness was doing.

The Court : During whose testimony was Exhibit

A-18 admitted?

Mr. Riley: During Mr. Smith's, isn't that right?

Mr. Koch: I don't know. I don't think so.

The Clerk : It was admitted April 9th.

Mr. Koch: Your Honor, it is in evidence. There

is one line that contains the Sandspit weather at the

time of the accident. I could have read it myself.

Mr. Riley: I will withdraw the objection. Why
don 't you refer to A-5 ?

Mr. Koch: I did.

The Court: Proceed.

Q. Will you read

A. Weather condition at time of accident: Sand-

spit, 19th, [828] 0920 Greenwich, estimated, ceiling

2500 overcast, visibility 10 miles, temperature 34,

dew point 30, wind south-southwest 10, pressure

29.44 inches.

Q. What was the last?

A. 29.44 inches. That is the station pressure in

inches, in mercury.

Q. Was there any reference in that exhibit to
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snow at that time "? A. No, sir.

Q. Was there any reference to clouds at the

2500 foot level, or anything like that?

A. There is reference to breaks in the overcast.

Q. And 2500, what does that mean?

A. 2,500 foot ceiling. That means the base of the

clouds are at 2,500 feet above the surface of the

ground.

Q. In the event of an emergency, whose duty is

it to alert Air and Sea Rescue facilities or notify

the Coast Guard, take that kind of precaution?

A. Air Traffic Control.

Q. That is part of the Civil Aeronautics Admin-

istration? A. Yes, sir.

Q. Was an emergency declared by this flight?

A. I don't recall any emergency being declared.

I only recall the fact that he reported an engine

feathered and the No. 1 oil cooler inoperative or

broken.

Q. Did you alert Air Sea Rescue facilities when

you heard [829] of the accident?

A. Yes, sir, I did.

Q. What did your alerting of those facilities

consist of?

A. We have a crash phone to the Coast Guard

area. I picked up the phone and talked to the Coast

Guard commander.

Q. What Air Sea Rescue facilities exist at the

Coast Guard station at Annette, if you know?

A. Two Grumman Goose amphibious twin-engine

airplanes; two eighteen-foot lifeboats.
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Q. Is there any fire-fighting equipment ?

A. No, sir.

Q. Is there a fire truck? A. No, sir.

Q. What distance do the rowboats, wherever

they are stationed, have to traverse to get to the

Annette Island runway?

A. Three and a half to four miles.

Q. Over what kind of terrain?

A. Gravel roads, over muskeg, swampy-type

ground, small trees.

Q. Are these Air Sea Rescue facilities, consist-

ing of two rowboats and two amphibian planes, op-

erative at night? A. No, sir.

Q. Is it only daylight Air Sea Rescue service?

Mr. Riley: He is consistently leading the wit-

ness.

The Court: Avoid leading the witness. [830]

Q. Will you state when that Air Sea Rescue

service is available?

The Court: With reference to time of day, or

what ?

Mr. Koch: Yes, your Honor.

A. Well, there is a little more to it than

The Court: Couldn't you say yes or no, and if

you don't know, just state that you don't know.

A. Apparently it is available only during the

day.

Q. When you did notify the Air Sea Rescue fa-

cilities— did you not testify that you did alert

them? A. Yes, sir, I did.

Q. Did they alert their facilities at night ?
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A. No, sir, they didn't.

Q. When did you contact the Coast Guard facil-

ities ?

A. Immediately upon learning that the aircraft

in Flight 324 was in difficulty.

Q. When were the facilities alerted, if you

know ?

A. Within not more than a minute afterwards.

Q. Did the Coast Guard provide any Air Sea

Rescue service?

A. No, sir, only to the extent of two rowboats

some considerable time later.

Q. Did or did not the Coast Guard refuse to

take their airplanes out at night?

A. The}^ refused to do that.

Q. That night? [831] A. Yes, sir.

Q. Do you know whether or not a message from

Seattle Flight Control sending weather information

to the flight was delivered to the flight ?

A. I know that the flight received weather.

I couldn't say definitely whether this particular

message went to the flight.

Mr. Koch: I have no further questions.

Cross Examination

Q. (By Mr. Riley) : You didn't alert the Coast

Guard until after the crash, until after you heard

of the crash, did I understand your testimony cor-

rectly? A. Yes, sir.

Q. And there was no alert to them from the time

that Flight 324 reported on the southwest course of
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the Sitka range that it had feathered its engine, is

that right? A. Yes, sir.

Q. Would you explain to the Court what we

mean when we refer to the southwest course or

southwest leg of the Sitka radio range?

A. That is a point where the aircraft passes

through that radio beam. It is a geographical loca-

tion. I don't recall exactly what the coordinates

are. [832]

Mr. Riley: Could the witness see Exhibits 6

and A-5 ?

Q. Have you located the southwest course of the

Sitka radio range on the map before you?

A. Yes, sir.

Q. Is that the position at which Northwest Air-

lines inquired of the Annette weather and at which

you relayed the Annette weather, as near as you

can tell?

A. Yes, sir, as near as I can tell.

Q. Did Flight 324, after rej)orting to you that

it had feathered its No. 1 engine on the southwest

course of the Sitka radio range and was proceeding

to Sandspit, did they request any further weather

information at Annette after that time?

A. Yes, sir. They asked me if there had been

any change in the weather, if it looked like it was

going to continue the same.

Q. Would you refer now to Exhibit A-5 before

you? I will ask you to refer to the last message

commencing on the bottom of page 1 of Exhibit

A-5, and ask you did you transmit that message to
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Northwest Airlines Flight 324 on the morning of

January 19, 1952 ?

Mr. Koch: I wonder if the message could be

read. I don't know what it is.

Mr. Riley : I will ask him to read it if he states

he transmitted it. [833]

Q. Did you transmit that message?

A. No, sir.

Q. Do you know from looking at this flight posi-

tion log who did transmit it?

A. Annette Island transmitted the weather.

Q. Were you the only radio o^oerator on duty

at this time? A. No.

Q. Would you state what the transmission com-

mencing at the bottom of page 1 is? Read it, inter-

pret it, beginning on page 1 and continuing to the

top of page 2.

Mr. Koch: Your Honor, the witness just said he

didn't send it. The message itself will speak for

itself. When he says ^^No", he still asks him to

read it.

The Court: The objection is overruled.

A. Sandspit broken to overcast, occasionally

light overcast, one mile, light snow.

Q. That transmission is continued, isn't it?

Would you read the entire message as it is set

forth? A. Port Hardy

Q. Commencing the last message, including the

heading, bottom of page 1.

A. Annette—I can't quite make out this other

part—to Northwest Flight 324-17, terminal forecast
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your arrival time. Sandspit broken to overcast, oc-

casionally light overcast, visibility one mile, light

snow. Continued on [834] the second page.

Q. To the end of that message, please.

A. Port Hardy, 300 overcast, occasional light

rain, light snow.

Annette, 1,500 broken ceiling, occasional visibility

7 miles—correction. It is 1,500 broken, occasionally

700 obscured, visilDility one mile, light snow show-

ers. Comox—I don't recall this particular designa-

tion, WYJ, with the next two letters, broken.

Seattle-Tacoma, 2,000 broken, clouds 4,000—that

is the terminal—overcast.

Portland, 1,200, overcast.

Signed, Seattle meteorologist, that is, Northwest

Airlines, filed 191249 Pacific Standard Time.

Q. Does that filing statement indicate the time

you would have transmitted the message?

A. I didn't transmit the message.

Q. From the time it was transmitted?

A. At the bottom of the message, 191249 PST
would indicate the time the message was filed, yes.

Q. What time Pacific Standard Time was the

message transmitted? A. 12:49.

Q. After the crash, isn't it a fact that several

aircraft, at least, one aircraft, landed at Annette

to pick up emergency equipment and supplies to

take to Sandspit? [835] A. Yes, sir.

Mr. Riley: That is all the questions I have, if

the Court please.
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Redirect Examination

Q. (By Mr. Koch) : Do you know whether or

not that terminal forecast was delivered to the

flight?

A. I don't recall definitely that this particular

message was. I know that Northwest received fore-

casts for Sandspit and Annette Island. I can't re-

call the message mmibers, because they don't give

that over the air to the pilot.

Q. If that message was transmitted at 12:49

A.M. Pacific Standard Time, I wonder if you would

check that exhibit A-5 to familiarize yourself with

delays and other messages that were transcribed,

and then answer, if you can, Avhen that message

might have been delivered, might reasonably have

been expected to have been delivered to the flight,

if it Vv'as delivered at all.

A. These forecasts I know were delivered to

Northwest Flight 324 at the first of the difficulty,

when he advised that his engine was inoperative

and the oil cooler was broken.

Q. I am talking about this particular terminal

forecast. I want to know about what the time lag

would be from [836] transmission to receipt, if this

particular one Avas received.

A. In other words, you want me to—I couldn't

estimate.

The Court: We want you to do something to

speed up this examination.

A. I couldn't estimate exactly when the pilot

would receive this just by looking at the time.
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Q. What is the usual time for transmission of a

message? A. Just a very few minutes.

The Court: This is redirect examination, is it

not?

Mr. Koch: Yes, your Honor.

The Court: Bring it to a close speedily, please.

Q. Can you, referring to that map which is

Plaintiffs' Exhibit 6, estimate where Northwest

Plight 324 of the 17th would have been when that

message would have been delivered, if it was, with

reference to the map?
A. I would estimate in between southwest Dick-

son and southwest Sitka.

Q. How far from Sandspit?

A. I would say about 70 miles.

Q. How far from Annette Island air base?

A. Prom Annette, approximately the same dis-

tance.

Q. About equidistant? A. Yes, sir.

Mr. Koch: I have no further questions. [837]

The Court: Is there anything further?

Mr. Riley: No, your Honor.

The Court: You may step down. Call the next

witness.

(The witness was excused.)

PAUL H. SANDERS
called as a witness by defendant, was sworn and

testified as follows:

Mr. Riley: Before the questioning of this wit-

ness, I wish to call the Court's attention to the first
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day of this trial and defendant's motion to quash

subpoenas issued to Northwest Airlines, and par-

ticularly that subpoena which was issued to North-

west Airlines by one Mr. Paul H. Sanders, who is

the—I have forgotten his title. Counsel took the

position that Mr. Sanders was not within the juris-

diction of this Court. The fact of the matter is that

Mr. Sanders has been in this courtroom every day

of this trial, and the Court indicated that if Mr.

Sanders was not in the jurisdiction of this Court,

within 100 miles, that the subpoenas would not be

enforced and that Mr. Koch's objections thereto

would be sustained. Now, after Mr. Sanders having

sat in here every day of this trial, plaintiffs having

been denied the right to have offered his testimony

at a part of their case in chief, I [838] believe the

defendant should be precluded from using Mr.

Sanders as their own witness in rebuttal to the

plaintiffs' case.

Mr. Koch : Your Honor, that is a not unexpected

misstatement. The discussion at the outset of this

case was solelv related to whether or not the sub-

poenas served on the statutory agent for North-

west Airlines were effective to compel the attend-

ance of Mr. Judd, Mr. Sanders, Mr. Curry, Mr.

Middlestat, and other persons who are stationed at

the home office in Minneapolis.

The Court: The objection is overruled, with the

privilege of opening up plaintiffs' case in chief^ if

and when, for the purpose of asking this wutness

some question which he is not permitted to ask on
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cross examination, which question or inquiry the

Court deems, upon being advised, is material to the

plaintiffs' case in chief. You may have that right

reserved with like effect as if he had been here and

you had called him to the witness stand.

Mr. Riley: May I state again, for the record,

Mr. Koch's objection at the time was that these

witnesses were outside the 100 mile limit.

Mr. Koch: My objection was his subpoenas were

not effective to compel his attendance. Mr. Sanders

has been here. Mr. Riley has seen him a hundred

times and didn't [839] even inquire as to his iden-

tity. He could have done so at any time.

The Court: Please let bystanders not indicate

approval or disapproval, pleasure or lack of pleas-

ure in statements made by those connected with the

trial. You may proceed.

Direct Examination

Q. (By Mr. Koch) : Will you state your name,

please? A. Paul H. Sanders.

Q. And your address ?

A. 7208 James Avenue South, Richfield, Min-

nesota.

Q. What is your present emplojmient?

A. I am presently employed by Northwest Air-

lines as director of line maintenance and ground

services.

Q. Were you employed by Northwest Airlines

on January 19, 1952 ? A. Yes, I was.
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Q. How long have you been employed by North-

west Airlines? A. Since 1949.

Q. And how long have you been engaged in the

field of aviation?

A. Exclusively since June, 1932.

Q. Will you relate your previous duties and

experience in the field of aviation?

A. For a number of years, actually from 1932

until 1937, I [840] worked in the Experimental

Division of the Glenn L. Martin Company in Balti-

more, Maryland. Subsequent to that, I was em-

ployed by the same company as a service engineer

assigned for duty with the Royal Air Force, Brit-

ish Royal Air Force, the French Air Force, South

African Air Force, and in the latter days of World

War II, with the United States Air Force and the

United States Navy.

Q. What were your duties with the Air Forces

of those various governments?

A. To assist them in putting airplanes into serv-

ice, crew training, mechanical training for their

maintenance units, accident investigation, general

all around service engineering type of activities.

Q. What is your present position with North-

west Airlines?

A. Director of line maintenance and ground

services.

Q. What was your position on January 19, 1952?

A. I was assistant manager of the Inspection

Division.

Q. Did you participate in the investigation of
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the accident occurring to Flight 324 of the 17th, of

January 19, 1952, operated by Northwest Airlines?

A. Yes, I did.

Q. Have you participated in the investigation of

other aircraft accidents prior to and subsequent to

the subject accident? A. Yes, I have. [841]

Q. Does your accident investigation experience

include accident investigations of aircraft other

than Northwest Airlines accidents?

A. Considerable experience in the investigation

of military accidents.

Q. In connection with the investigation of this

accident, were you assigned to take part in the in-

vestigation in an official capacity? A. Yes.

Q. By whom ? A. In the Sandspit accident ?

Q. Yes.

A. Yes, I was assigned to assist the Civil Aero-

nautics Board in the investigation of this particular

accident by Northwest Airlines.

Q. When did you arrive at Sandspit?

A. My recollection of the date is January 20th.

However, it was a Sunday afternoon following the

accident, which I believe occurred early Saturday

morning, and this happened to be late Sunday after-

noon following the accident.

Q. Did you inspect the aircraft?

A. As much as was possible under the circum-

stances.

Q. Can you estimate how far the aircraft was

located from the south end of the runway?

A. It is my guess, or my recollection, that the
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aircraft was [842] something in the ^dcinity of half

a mile from the beach.

Q. From your investigation, had the aircraft

withstood the impact of the water well?

A. Yes, I think it had.

Q. Was there or w^as there not substantial dam-

age apparent?

A. Well, there was some fairly substantial dam-

age apparent to the left wing of the aircraft, the

left outer wing of the aircraft. There was some

damage to the nose of the aircraft. Of course, dur-

ing the ensuing three or four days, additional dam-

age was done by the changing of the tide, but at

the time, this is the damage that I recall. This

was the dav we arrived.

Q. Was any attempt made to tow the aircraft?

A. Prior to my arrival, apparently there had

been an attempt made by some individuals on the

scene to try—to attempt to beach the airplane by

towing it around the point, so-called, Sandspit

Point.

Q. Were they able to do that?

A. I think they were successful in mo\dng the

airplane a slight distance, but not other than that.

The Court: Why couldn't it be moved by nor-

mal efforts?

The Witness: The equipment was not available,

I think, at the time to move it.

The Court : Was the terrain over which it might

have been moved, aside from the condition of the

water, agreeable [843] to moving it?
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The Witness: No. The presence of a bunch of

large rocks in this area would have precluded mov-

ing it very far.

The Court: How far below the surface was the

toj) surface of those rocks, if you know?

The Witness: Depended on the tide. Some of

them were out of water at low tide.

Q. Was it moved any closer to shore by the

attempted towing?

A. I cannot tell you that, because I do not know

the direction that they attempted to tow it, except

it was my understanding that they attempted to

move it closer towards the point east of the airport.

Q. During the course of the inspection, was the

nose gear assembly found? A. Yes.

Q. Was it available for an inspection?

A. I think the—about two days prior to my ar-

rival there, the nose gear assembly washed up on

the beach. It was pretty well intact, and it was

available for inspection.

Q. What facts were disclosed, if you recall, from

your examination of the nose gear at that time?

A. There were some pretty evident things by

an inspection of the nose gear. The predominant

one was that the nose gear was somewhere in the

general vicinity of its up and locked xiosition at the

time the aircraft had hit the water. This [844]

fact was established by markings on the up lock

attachment of the gear itself.

Q. Were you able to tell from your inspection
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whether or not the pilot had attempted gear re-

traction prior to the accident?

A. The fact that the gear was in the up position,

in some general area of up, would indicate that the

gear had been retracted or started to retract.

Q. AVas that observation confirmed or refuted

by the inspection made by divers who went under-

water ?

A. Yes. Sometime during the ensuing week,

we secured the assistance of some RCAF, Royal

Canadian Air Force divers, and at my direction one

of these divers checked the two nacelles on the air-

craft, and which the two main landing gears are

stowed when they are retracted, and the observa-

tions there indicated that both of these landing

gears were in the nacelles, in the up position.

Q. Are the main landing gears connected in any

way with the nose gear on a DC-4?

A. The three gears are operated by the same hy-

draulic system, and by the same hydraulic control.

Q. Does the same lever in the plane retract all

the gears?

A. The control available to the pilot, the land-

ing gear lever controls all three gears, and by plac-

ing it in the up position, the three gears would

start to move towards the [845] up position.

Q. In what order do the gears retract?

A. On the DC-4, the nose gear tends to retract

because of its smaller size and less resistance, tends

to retract at a slightly faster rate than the two

main gears. It is a matter of two or three seconds
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difference in which the nose gear reaches the up

position, several seconds before the two main gears.

Q. Prom your observation, can you conclude,

or would you not, should one find that because the

main gear had reached the up position, that the

pilot had attempted to retract the nose gear?

A. It is my opinion that the pilot had attempted

to retract the landing gear. It would be fairly ob-

vious, with the facts that were available to us at

the time of this investigation, that that attempt had

been made and was generally successful because the

gear was in the up position.

Mr. Riley: I would like to know what all this

has to do with the accident. As a pilot, I can tes-

tify any pilot in his right mind would have at-

tempted to pull this landing gear.

The Court: The objection is sustained.

Mr. Koch: We are attempting to show through

this witness what caused the plane to fail to suc-

cessfully take off from the airstrij:). [846]

The Court : It is enough he has said what he has

found. Let the Court draw the deductions there-

from.

Q. What were you able to observe with respect

to the runway and field conditions at Sandspit?

A. The landing strip, the runway at Sandspit at

the time of our arrival there, was lined by a wind-

row of snow on either side that had completely

covered the normal electric runway boundary lights.

There was still considerable snow and slush, frozen
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slush, at this time on the runway. The runway at

this time was lighted with oil-burning flares.

Q. How high w^ere these windrows of snow?

A. They varied from two to four feet, I^d say.

Q. How wide is the runway?

A. The normal width of the runway is 150 feet.

The windrows of snow were inside of those perim-

iters.

Q. How much of that 150 feet did the snow-

banks and lights take off?

A. Somewhere between 10 and 15 feet they

would have taken up, total.

Q. On each side?

A. I would say from 7 to 8 feet on each side.

Q. Was there only one runway at this airport?

A. It is a single runway.

Q. Do you recall the length of the runway?

A. Yes, 5,150 feet. [847]

Q. Is this runway sufficient in length for a

DC-4 to land ?

Mr. Riley: I object. I don't think he is quali-

fied as a pilot.

Mr. Koch: I don't understand that you have to

be a pilot to know the propensities of an airplane.

The Court: Is he speaking for the owner? Is

he the highest-ranking owmer you expect to call as

a witness?

Mr. Koch: Yes, your Honor.

The Court: The objection is overruled. Read the

question.

(Last question read by reporter.)
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A. Yes.

The Court: The answer was heard by the Court

as "Yes."

Q. Would the condition with respect to the run-

way width and length and the fact that there was

snow on the runway present abnormal conditions,

in your opinion?

A. I would consider them abnormal.

The Court : I am going to have to make an order

next week relating to your constantly referring to

your notes and waiting an unreasonably long time

in between questions. You are going to have to ex-

pedite these examinations. Since the trial began,

you could have familiarized yourself enough mth
the questions you wanted to ask witnesses with-

out referring to notes. You are not entitled to

[848] refer to notes every time you ask a question,

before you go on to the next one.

Q. How did the field conditions as you observed

them affect the ability of the plane to stop at the

time the attempted landing was made?

A. Well, the slush, the snow and slush on the

runway would definitely affect the aircraft's abil-

ity to come to a stop. The narrowness of the run-

way would also be an affecting factor.

Q. Was there risk, in your opinion, of veering

into a snowbank or otherwise having a landing acci-

dent that might have accounted for the decision to

go around?

A. With the weather conditions that were preva-

lent, along with the physical conditions on the run-
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way, there is a good possibility the airplane would

want to weather cock into the southwest wind that

was blowing. Coupled with the narrowness of the

runway, there would be a possibility of running

into a snowbank.

Q. Would this have an effect on the pilot's de-

cision to land or take off?

A. Yes, it would.

Q. What would the effect be?

A. In order to keep the airplane heading

straight down the runway, he would have to apply

differentia] power and braking and use nosewheel

steering. This type of action uses up more [849]

runway. The pilot may elect, because of that, to

take off or to increase power so he can retain di-

rectional control and make another takeoff.

Q. What were the risks incident to the at-

tempted go-around?

A. I didn't follow your question.

Q. He weighed those risks of a landing accident,

I would assume, against possible risks in attempt-

ing to make the plane airborne again?

A. Yes.

Q. What were those risks?

A. Generally speaking, there weren't any. The

attempt or the decision to go around again would

be a fairly normal decision under the circumstances,

because

Mr. Riley: If your Honor please, I would like

to object. Is this witness a pilot?

The Court: Sustained.
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Q. In reaching his decision, would the pilot have

any assistance from Civil Air Regulations, and par-

ticularly Part 41 of those regulations?

Mr. Koch: Will you hand the witness Plain-

tiffs' Exhibit 33 ?

A. Would you repeat the question?

(Last question read by reporter.)

A. Well, in reaching his decision to land at

Sandspit

The Court: Will you answer yes or no? [850]

A. Yes.

Q. Will you state what that assistance was, or

what guidance he had ?

A. Part 41, as it was written at the time, re-

quired the pilot to land at the nearest suitable air-

port.

Q. In attempting to go around, what are the

steps the pilot must take?

Mr. Riley: I object. This man has not been

shown to be a x^ilot. I don't see how he can tell.

The Court: The objection is sustained.

Q. Did you find evidence in your investigation

that the flaps had not been retracted?

A. No.

Q. Are DC-4's designed to operate and take off

on three engines?

A. They are certified to operate, take off, on

three engines.

Q. What happened during the course of the

flight of 324 of the 17th from Anchorage to Mc-
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Chord Field which caused the pilot to change his

flight plan?

Mr. Riley: I object. He is leading the witness.

I realize it takes up the Court's time, but I don't

think he should be permitted to lead the witness.

The Court: Avoid leading. Ask him for his in-

formation.

Q. Do you have any information as to the cir-

cumstances which occurred during the course of the

flight which resulted in the Sandspit landing, or

attempted landing? [851] A. Yes.

Q. Will you state what that is?

A. Flight advised somewhere between Anchor-

age and Sandspit that they were feathering No. 1

engine because of a failed oil cooler. This necessi-

tated shutting down the No. 1 engine and x:)roceed-

ing on three engines.

Q. What is the effect of a broken oil cooler?

A. No. 1 effect is the loss of engine oil.

(Four photographs marked Defendant's Ex-

hibit A-31 for identification.)

The Court: What kind of object do those photo-

graphs purport to reflect?

Mr. Koch: It is the engine and the oil cooler.

The Court: Are these a series of johotographs

of the No. 1 engine and its corresponding oil cooler?

Mr. Koch: Yes, your Honor.

The Court : They are four in number, all marked

as one exhibit, is that your understanding?

Mr. Koch: Yes, your Honor. I ask that they be

handed to the witness.
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Q. Will you please explain what those pictures

are? A. These are photographs.

Q. Of what?

A. Of a No. 1 engine on a DC-4, showing both

the engine and the oil cooler and the oil cooler

cowling. [852]

Q. Were certain of those pictures, looking top

to bottom, taken from the cockpit?

A. Yes, I think with one exception they were

taken from the cockpit. There is one here that

seems to be a view from the other side of the engine.

Mr. Koch: I offer them, your Honor, for illus-

trative purposes.

The Court: Any objection?

Mr. Riley: No objection, your Honor.

The Court: Admitted, to illustrate the witness'

testimony.

(Defendant's Exhibit A-31 for identification

received in evidence.)

Q. Even though the pilot said that there was a

broken oil cooler, is there any way to determine

whether this is a guess or whether it could have

been based on fact?

The Court: Answer yes or no.

A. Yes.

Q. How could you tell that?

A. Well, the oil cooler, its regulator and oil tem-

perature control mechanism are pretty well con-

fined in a stainless steel shroud, of which the oil

cooler scoop is a part of. Evidences of oil leakage

in that area would indicate the oil cooler or some



864 Northwest Orient Airlines^ Inc, vs.

(Testimony of Paul H. Sanders.)

of its attendant plumbing and controls was where

the oil leakage was coming from. [853]

Q. Do you know whether or not this could have

been determined by the pilot, flying at night?

A. From the

Mr. Riley: I object. I think we are going to ask

a man who is not a pilot.

The Court : Answer yes or no.

A. Yes.

Q. Will you explain your answer, if you can?

The Court: The objection is overruled.

A. The evidence of oil leakage in the general

vicinity or the immediate vicinity of the oil cooler

would indicate to the pilot that something within

the oil cooler cowling was leaking oil.

Q. Can that be observed at night?

A. That can be observed at night through the

use of the Aldis lamp carried on board or through

the use of the wing lights which illuminate the en-

gines and leading edge of the wing.

Q. Would the loss of oil be apparent from indi-

cators in the cockpit?

A. It would be apparent if it were of sufficient

magnitude; it would become apparent on the oil

quantity gauge for the particular engine involved.

Q. What kind of damage is produced by an oil

cooler failure?

A. Well, an oil cooler failure in which the [854]

engine is allowed to continue will eventually result

in damage to the engine, a possible overspeed on a

propeller or an uncontrollable propeller, which
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would seriously handicap the pilot's ability to fly

the airplane.

Q. Do you know whether or not these possible

things could have taken place in flight?

XX. JL es.

Q. Could the damage that resulted from this

oil cooler have been detected by careful insx)ection

at Elmendorf in Anchorage? A. No.

Q. Do you know whether or not the oil cooler

was inspected at Elmendorf? A. Yes, it was.

Q. Is there a Northwest procedure and a CAA
regulation directing when oil coolers shall be over-

hauled ? A. Yes.

(Manual reference page marked Defendant's

Exhibit A-32 for identification.)

(Manual reference page marked Defendant's

Exhibit A-33 for identification.)

(Manual reference page marked Defendant's

Exhibit's A-34 for identification.)

The Court: Let opposing counsel see those.

Q. What is what has been marked A-32? [855]

The Court : If you know.

A. I do know. This is a copy of a manual refer-

ence page from Northwest Airlines mechanical

manual, Vohime D, covering engine changes.

Q. Does that exhibit deal with overhaul of oil

coolers ?

A. No, this exhibit concerns itself with engine

changes and the work necessary at the time of an

engine change.
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Q. Does an engine change include the change of

the oil cooler? A. Yes.

Q. How often is it required to change the en-

gine and oil cooler ?

A. Scheduled engine changes and oil cooler

changes are 1,500 hours.

Q. Do you have before you A-33? A. Yes.

Q. Do you know what that is?

A. This is another manual reference from

Northwest Airlines mechanical manual, Volume D,

covering inspection procedures as they affect DC-4
engine installations.

Mr. Koch: I will offer A-32 and A-33 in evi-

dence.

Mr. Riley: No objection.

The Court: Admitted.

(Defendant's Exhibits A-32 and A-33 for

identification received in evidence.)

Q. With respect to A-33, how often are oil

cooler inspections had? [856]

A. Oil cooler inspections are inspected on a daily

basis. They are also inspected as part of the basic

power package at each 100 hour and number check.

Mr. Koch : May the witness have Exhibit A-34 ?

Q. If you know what that is, will you state it?

A. This is another manual reference from

Northwest Airlines mechanical manual, Volume D,

covering fuel and oil systems on DC-4 aircraft.

The Court: Which one?

The Witness: A-34.
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Q. What is significant with respect to oil cool-

ers in that exhibit?

A. This manual reference covers the removal

and installation and repair of oil coolers.

Mr. Koch: I will offer it in evidence.

Mr. Riley: May I ask the witness a couple of

questions ?

The Court : You may.

Mr. Riley: That commences at page 3 of the oil

system section of the Northwest Airline manual,

doesn't it?

The Witness : That is correct.

Mr. Riley: Pages 1 and 2 are missing?

The Witness: Page 2 is attached to the back

of page 3.

Mr. Riley: Where is page 1?

The Witness: Page 1 is not here, as I see it.

[857] There is an additional page here, on refer-

ence the same manual, covering repair of oil cool-

ers. Page 1 is not here.

Mr. Riley: The document is incomplete, if the

Court please. I object to it, accordingly.

Mr. Koch: We have only produced the records

that are relevant to the case. If page 1 had anything

to do with oil coolers

The Court: The objection is overruled. Defend-

ant's Exhibit A-34 is now admitted.

(Defendant's Exhibit A-34 for identification

received in evidence.)

The Court: Will the witness please look at A-33

again and repeat for my convenience what he has
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already said, or should have said, the thing is?

The Witness : It is a manual page from mechan-

ical manual, Volume D, covering power plant in-

spection procedures.

The Court: That means an engine inspection,

does it not?

The Witness: Yes, sir.

Q. Is the oil cooler a separate unit?

A
Q

any

A
Q

any

Q
A

Yes, it is.

Would malfunctioning of the engine have

effect on the oil cooler attached to the engine ?

No. [858]

Would malfunctioning of an oil cooler have

effect on the engine ? A. Yes, it would.

Can you explain your answer?

Well, malfunctioning of the oil cooler would

cause a subsequent engine failure if proper pro-

cedures were not effected at the time the malfunc-

tioning was discovered.

Q. Was the type and style of the oil cooler on

this flight a standard type used on DC-4 aircraft?

A. Yes.

Q. What did the NorthAvest Operations Manual

and CAA regulations provide at the time of the ac-

cident with respect to action to be taken when a

four-engine aircraft loses an engine?

A. The aircraft was to proceed to the nearest

suitable airport and effect a landing.

Q. With respect to maintenance requirements,

is there any difference between scheduled flights and

contract flights?
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A. No. They were both conducted under Part 41.

Q. Do you know whether or not the prescribed

emergency gear on Plight 324 of the 17th was on

the plane when it left Seattle? A. Yes.

Mr. Koch: May the witness have the pre-flight

inspections, A-29 and A-30? [859]

Q. Is A-29 the pre-flight inspection at Seattle?

A. Yes, it is.

Q. Does that exhibit show that the emergency

gear was aboard when the flight departed Seattle?

Mr. Riley: Mr. Koch is consistently leading the

witness.

The Court: The objection is sustained.

Q. Can you state whether or not that pre-flight

inspection establishes a check of emergency gear

upon departure? A. Yes.

Q. Might that gear have been removed en route

at Tokyo, Shemya or at other points ?

Mr. Riley: Same objection, if your Honor please.

He is continually leading him.

The Court: Avoid leading.

Q. Was it the loractice or was it

The Court: ^^What have you to say is the prac-

tice, if there was any, regarding such and such sit-

uation or thing ?'^ That would be one way.

Q. What would you say with respect to the prac-

tice of the maintenance department with respect to

removing emergency gear or other gear from the

plane from time to time during the course of a

round trip flight?

A. Well, it would be entirely possible for the
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military to give us a load, in effect, that was a

[860] cargo load, and which would necessitate re-

moval of seats, life rafts, life vests, at such a point

as Tokyo.

Q. Does A-30 indicate whether or not the same

emergency gear that was on board when the flight

left Seattle was still on board w^hen the flight left

Anchorage for Seattle on the return leg?

A. Yes, it does.

Q. Does the manual prescribe a regular inspec-

tion of the emergency equipment? A. Yes.

Q. How is it possible to determine when life

vests must be changed?

A. By calendar date which is carried on the con-

tainer of each life raft and life vest. These dates

are reviewed at the departure of every flight, at

the origination of every flight, and on the basis of

their dates, they are either removed for inspection

or it is determined they are OK to continue.

Q. How often is inspection required?

A. This type of inspection is required at the

origination of each flight.

Q. I mean on the date that appears on the life

vest itself.

A. Semi-annually, or to be checked if the life

vest was subjected to any use during the period.

Q. How can you tell whether it was subjected

to use? [861]

A. They were in sealed containers, containers

which had a small seal across the connection, across

the clasp that held the container closed. If that seal
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was broken at any time during a trip, the life vest

was removed and subjected to a complete inspec-

tion.

Q. Do you know how often inspections were

made with respect to the dates or whether or not

the seals had been broken?

A. Prior to each flight origination.

Q. What kind of inspection was provided with

respect to the life rafts?

A. The life rafts were subjected to pretty much
the same type of regulation. They, too, carried an

identifying tag with a date on it, an inspector's

stamp on that tag. They were inspected for the

same type of thing. If the seal was broken, the life

raft was removed and re-ins]:)ected completely.

Q. Now, with respect to maintenance of the air-

craft, what procedures were invoked by Northwest

Airlines on general engine and working part main-

tenance ?

A. The maintenance procedures and xerogram ef-

fected by Northwest Airlines is that which is pretty

well described by CAR's, with routine inspections

being performed as required by law.

Q. What is required by law with respect to pe-

riodic inspections? [862]

A. Those times will vary with each given air-

line. However, for Northwest Airlines at this time,

the DC-4 aircraft was set up on an inspection re-

quired every 100 hours.

(Maintenance check marked Defendant's Ex-

hibit A-35 for identification.)
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Mr. Koch: May I have the exhibits from the

pre-trial order which have not been introduced yet,

defendant's exhibits?

The Court: If you have more exhibits, bring

them out now and let them be marked.

(Copy of letter marked Defendant's Exhibit

A-36 for identification.)

(Copy of letter marked Defendant's Exhibit

A-37 for identification.)

(Letter marked Defendant's Exhibit A-40 for

identification.)

(Service record marked Defendant's Exhibit

A-41 for identification.)

The Court: Where are A-38 and A-39? Have

they been previously marked?

Q. With respect to the emergency gear on Plight

324 of the 17th, were inspections made when the

flight left Tokyo?

Mr. Riley: He is leading the witness again.

The Court: Avoid leading.

Q. Do you know whether or not inspections

[863] were made when the flight left Tokyo?

A. Yes.

Q. And when the flight left Shemya?

A. Yes.

Mr. Koch : I want to identify these exhibits.

The Court: What is 36, if you know, A-36?

The Witness: A-36 is a true copy of a letter.

The Court: Relating to what subject, if you

know ?
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The Witness: Relating to maintenance reports

on ship 601.

The Court: Is there any objection?

Mr. Riley: Each and every one of these remain-

ing documents, A-36-41, were prepared after the

crash, are self-serving declarations, are not the rec-

ords of the maintenance. As to A-36, was not that

report prepared after the crash, to report from

other records what the other records showed?

The Witness: Yes.

Mr. Riley: And it was prepared as a report

having to do with the investigation of the crash,

after the crash?

The Witness: It was prepared as part of the

investigation of the crash.

Mr. Riley: Isn't it true that each of the other

docimients, A-37-A-41, were also rendered after the

crash as a part of the report and are not original

[864] records of maintenance prior to the crash?

The Witness : A-39 is a report by a captain who
flew this particular airplane prior to its departure

from Anchorage.

Mr. Riley: Isn't the report rendered after the

crash ?

The Witness: Yes, it is.

Mr. Koch: Your Honor, I would like to ask

some questions which will establish the admissibil-

ity of these exhibits.

The Court: You may do so.

Q. Where are the originals of the records of
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which this information purports to be extracted by

these offered exhibits?

A. The original maintenance record of the air-

plane, the original record as far as the aircraft is

concerned, went down with the airplane. It was

part of the ship's log.

Q. What is Northwest Airlines required by the

CAB to do, if you know, with respect to the air-

craft log carried aboard the aircraft?

A. We are required by law to carry the log on

the airplane and to leave certain copies, in this

case, to leave certain numbers of log pages on board

the airplane.

Q. Are the pages eventually removed from the

airplane ?

A. They are removed at stations such as [865]

Seattle.

Q. What becomes of those removed log pages?

A. They are returned to St. Paul, to the Rec-

ords Section.

Q. Is that information on the log page recorded

in St. Paul, do you know?

A. Sometimes; not as a standard procedure.

Sometimes they are.

Q. Are the log pages kept in St. Paul?

A. The log pages are maintained.

Q. Are they ever disposed of? A. No.

Q. Are you required to keep such records?

A. By law, we are required to keep such records.

The Court: That is true when the airplane is

in service, is that right?
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The Witness: That is correct.

The Court: What is the ruling, if any, regard-

ing conduct of a similar nature respecting any mat-

ter and thing concerning the aircraft after it is

destroyed ?

The Witness: We are required to retain them

for three years.

Q. With respect to the log pages that went down

on the airplane, do you know whether or not the

CAA requires reports of the nature in your posses-

sion to be prepared and submitted?

A. Yes, the CAB requires reports such as this

nature to be submitted in cases where log pages

are lost aboard an aircraft. [866]

Q. Do those records supplant the aircraft log

and the company file of this aircraft?

A. These are records of the work done and

signed for in the aircraft log at the time it passed

through these stations.

The Court: Concerning matters and things oc-

curring when with reference to the crash landing

of this airplane Flight 324?

The Witness: These are items of a maintenance

nature that were performed prior to the accident

on the flight that the accident occurred on.

The Court: And not afterwards, is that right?

The Witness: And not afterwards.

The Court: Does anv one of those records re-

fleet any matter or thing which came into being or

occurred subsequent to the crash landing of the

aircraft?
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The Witness: These are reports

The Court: Answer yes or no.

The Witness: Yes, sir.

The Court: Does any one of them, A-35 to A-40

inchisive, reflect any information which came into

being only after the crashing of the airplane?

The Witness : These reflect information that was

known at the time.

The Court : I am trying to see if any one of them

concerns any matters which occurred after the

crash. [867].

The Witness: No, sir. These are all matters that

occurred before the crash.

The Court: Did they relate to the servicing of

the aircraft?

The Witness: They did.

The Court : You may inquire.

Mr. Koch: I think you completed it, your Honor.

The Court: Is there any objection?

Mr. Riley: Yes, your Honor, because each one

of these is identical to the same things we objected

to yesterday. They are not original maintenance

records. These are extracts from other records, and

the extracts are made after the date of the accident.

The Court: Where are the originals, Mr. San-

ders?

The Witness: Two of these appear to be orig-

inals signed by, one, the chief mechanic in Anchor-

age; and, two, the chief mechanic in Tokyo.

The Court: These are in your company's files,
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the original of this paper in each case, A-35, A-36,

A-37, A-38, A-39 and A-40?

Mr. Koch: These that aren't originals are cov-

ered by the stipulations saying the copies may be

substituted. As for the information itself, they were

on the log. That was not recovered after the acci-

dent.

The Court: If all of the things which are in

[868] question had originally been made, one by

the ribbon impression on a typewriter, and the oth-

ers by carbons of the ribbon impression—is this one

of those copies? That is what I want to know, or

is this a digest, a summary, or something that was

made to convenience somebody after this airplane

was lost?

Mr. Koch : I think I can answer you this way
The Court: From the witness.

Q. Do those letters purport, if you know, to

extract the information that was on the log that

went down with the airplane? A. Yes.

The Court: This trial is continued until next

Tuesday morning at 10:00 o'clock, subject, how-

ever, to calling counsel and the parties back before

this Court to resume the trial proceedings earlier if

the Court should finish other business on Monday.

(Brief discussion among Court and counsel

re length of trial.)

The Court: You are excused until 10:00 o'clock

Tuesday morning.

(Recess.)

Mr. Koch: Your Honor, at the close of court
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Friday, the Court had before it for consideration

the admissibility of Exhibits A-36, A-37, A-38, A-39

and A-40. [869]

The Court : Yes, they were marked very near the

close of the proceedings.

Mr. Koch : Yes, your Honor. At this time, I wish

to withdraw from the Court's consideration A-36,

because it is identical with A-37, and it was a mat-

ter of inadvertence on the part of counsel.

The Court: Do you like the appearance of A-37

as something better to work with than A-36?

Mr. Koch : Yes, your Honor. A-37 is the original,

and A-36 is the copy.

The Court: The Court approves that choice.

Is there any objection to this mthdrawal?

Mr. Riley: No objection to the withdrawal, your

Honor.

The Court : A-36 is now withdrawn and returned

to counsel who produced it, and I ask the clerk to

delete the clerk's file marks. You may now proceed.

Mr. Koch : I will ask Mr. Sanders to resume the

stand. May these exhibits be handed to Mr. San-

ders?

Q. Mr. Sanders, referring to Exhibit A-37, will

you explain to the Court how this was made, and

from what source the information which it com-

prises came?

A. This particular document is a report from

the Anchorage line maintenance station, and was

necessitated by the fact that the logbook for the
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airplane involved in this accident was lost on board

the airplane. [870]

The Court: Referring to what exhibit number?

The Witness: A-37.

The Court: It would be helpful if you would

keep your voice raised clear and distinct so all

present can hear you.

A. As I stated, the aircraft logbook was lost

with the airplane. In order to keexo our records

which we are obligated to keep on each aircraft,

the activity report from each of the stations han-

dling the airplane on the flight involved were saved

and a rex3ort made from each of those stations on

work performed on the airplane, maintenance per-

formed on the airplane, that their activity reports

indicated they had done.

Q. Who was the report made to ?

A. This is a report made to the superintendent

of line maintenance, St. Paul, by the chief me-

chanic at Anchorage.

Q. What is the use made of that material sub-

mitted to the St. Paul office %

A. This is a means of keeping the maintenance

record on this particular airplane, because the log-

book, which is the maintenance record, was not

available.

Q. Do you know whether or not the information

corresponds to information either in the mechanic's

logbook at the station involved, or from the pilot's

logbook, the log carried on the plane? [871]
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A. Ordinarily, the information is an excerpt

from the logbook.

Q. Which logbook?

A. From the aircraft logbook. It would include

the pilot's comments and corrective maintenance

action, if taken.

Q. What were the last log pages on this air-

plane received in St. Paul, if you know?

A. To the best of my knowledge, they were log

pages covering the trip prior to January 15, I be-

lieve, the in-bound trip into Seattle prior to the out-

bound trip off of which this accident occurred,

somewhere in the early part of January.

Q. To what extent is the testimony you have

just given with respect to A-37 applicable to A-38,

A-39 and A-40?

A. They are identical reports from other sta-

tions handling the aircraft involved; one from the

chief mechanic at Tokyo, another from the station

manager at Shemya.

Q. Do any of those reports purport, if you can

tell, to be copies of what w^as contained in the log?

A. A-38 is a copy of items contained in the

log, and A-40. Correction to my statement: A-39 is

a captain's report on the flight involved in-bound

from Shemya to Anchorage.

Q. What about A-40?

A. A-40 is a copy of the aircraft log items into

Shemya, and the corrective maintenance action

taken bv the Shemva station.
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Mr. Koch: I offer these exhibits in evidence

as [872]

The Court: Which ones?

Mr. Koch: A-37, A-38, A-39 and A-40. Those

exhibits as a group purport to continue the history

of the maintenance and service done on this plane

from January 15 to January 19, 1952. The infor-

mation was not self-serving in its nature. It was

prepared because the CAB authority required a

complete history to be maintained on all flights

and on all engines, and this was done as the only

means of fulfilling the requirement, since the orig-

inal records were lost.

Mr. Riley: May I inquire?

The Court : You may do so.

Mr. Riley: Each of these exhibits, A-37, 38 and

39, were prepared after the crash of the aircraft,

were they not?

The Witness : From records that were made after

the crash of the airplane, that were made at the

time the

Mr. Riley: And there were records made before

the crash by other personnel who prepared these

reports?

The Witness: The record I am speaking of is

an activity report maintained by each station, and
is maintained for a month or so, and not kept as

a permanent record.

Mr. Riley: And these are not the activity re-

ports ?
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The Witness: These are the maintenance items

extracted from those activity reports. [873]

Mr. Riley: They are extracted after the crash

of the aircraft, and they are extracted by person-

nel of Northwest Airlines?

The Witness: That is correct.

The Court: Where are the things from which

they were extracted; that is to say, where are the

records from which these reports extracted infor-

mation now reflected in these Exhibits A-37, A-38,

A-39 and A-40?

The Witness: Those reports were not retained

as permanent records. They are activity reports.

The Court: When were they discontinued as

records ?

The Witness: They are still carried as records,

but they are not retained for any appreciable

length of time.

The Court: Where are they?

The Witness: At the stations involved.

The Court: Where are the stations involved?

The Witness: Tokyo, Shemya, Anchorage.

Mr. Riley: I renew my objection.

The Court: The objection is sustained. They

should be here subject to cross examination.

Mr. Koch : They are not in existence any more,

your Honor. ^
The Court: This witness has not so stated.

Mr. Koch : He has, your Honor, I beg to differ.

The Court : I did not so understand him, and the

Court directs counsel not to dispute the Court. You
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might ask, to furnish additional information, but

do not dispute the Court. This witness has not said

that they are not available. He has said that they

were at the stations where—I understood him to

mean, where they were made. If you have some

more questions to ask this witness, you should de-

vote your attention to that, rather than disputing

with the Court. Proceed.

Q. Do you know how long the records from

which these offered exhibits were prepared were

retained by the stations making them?

A. It was a practice to retain this type of activ-

ity report for roughly one month, and then they

were destroyed.

The Court: With reference to the loss of this

aircraft, that is to say, the occurrence of this acci-

dent at Sandspit, when, if they were, were they

destroyed ?

The Witness : I could not say. This was a record

that we were not required to maintain by law. This

was a worksheet, more than anything else. Once

that particular period was past, the record was re-

moved and no longer used.

The Court: Does anyone else \vish to ask any

further questions?

Mr. Rilev: This is not all of the information

that was available, I take it? You state these are

extracts? [875]

The Witness: These are the maintenance items

from the activity report.
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Mr. Riley: The personnel that prepared these

still work for the company?

The Witness: I would have to check that. I

couldn^t state that now.

Mr. Riley: I still think

The Court: The Court will not admit these ex-

hibits until counsel for defendant shows me some

authority directing the Court to do so, for the rea-

son that I think it is not explained satisfactorily

to this Court why original records made before this

accident happened, which counsel for defendant

company now regard as material, were not pre-

served, in view of the importance of the event

about which these summarized records are now of-

fered, which reports are based in part upon those

original records which since this accident presum-

ably have been destroyed. It seems to me every-

thing about the nature of this incident involved

in this litigation calls for the preservation of every

record that was made in the ordinary course of

business as an original record which could throw

any light upon that, no matter whether the com-

pany might think it had made a record since the

accident that is interchangeable or not.

Mr. Koch: Your Honor, with respect to the

[876] exhibit included in this group which simply

states it is the exact copy of the pilot log on the

subject, the stipulation entered into that this should

be accepted in lieu of the original is, in my judg-

ment, sufficient.

The Court: I will consider that stipulation. I
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was considering the oral x>i'oof made here on this

stand on this occasion, and supplemented in any

way material by what was said on Friday of last

week regarding the authentication of these docu-

ments.

Mr. Koch: On page 2, your Honor, the first

three exhibit numbers thereof no longer correspond

with

The Court: Let opposing counsel see it.

Mr. Koch: He has a copy, your Honor. Page 2,

the first three designated exhibits are three of the

exhibits which are under consideration by the Court

now, though they bear different numbers on that

stipulation.

The Court : What is the number of the first one ?

There are about four with check marks.

Mr. Koch: The ones that are checked are the

three I had reference to.

The Court: There are 4, beginning with A-18

relative to material contained in a letter dated Jan-

uary 21st from Jaffray at Shemya to Gehringer

in St. Paul. Then there is A-19.

Mr. Koch: The one you just read is A-40, your

Honor. [877]

The Court: That is A-18, is it, A-40?

Mr. Koch: Yes, your Honor.

The Court: A-19 is a report concerning the

Tokyo crew chief's log, contained in a letter Jan-

uary 21, 1952. The date of this accident was the

19th, was it not, of January?

Mr. Koch : That is A-38, your Honor.
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The Court: That letter is dated January 21,

1952, two days after the date of this accident, and

it is from Mr. Greer, the defendant's chief me-

chanic at Tokyo. It is addressed to Mr. Grehringer

at St. Paul. There is a third one, A-20. Which one

is thaf?

Mr. Koch: What does it contain, your Honor?

The Court: A-20 comprises maintenance reports

on ship 342 contained in a letter dated January

19, the very day of this accident, from N. B. Lynn,

defendant company's chief mechanic, and Mr. Shel-

ley, defendant company's relief crew chief at El-

mendorf Air Base, to the defendant's Gehringer

at St. Paul.

Mr. Koch : That is A-37, your Honor.

The Court: Is there another one?

Mr. Koch: Yes, your Honor. I don't have a

copy, but the letter from Captain Hohag, dated

January 24th. He was the pilot from Shemya to

Anchorage, and I believe

Mr. Riley: Referred to in the stipulation as

A-17. [878]

Mr. Koch: It is on the bottom of the first page.

The Court: Does what is on the bottom of the

first page concern any exhibit which you wish here

to deal with at this time?

Mr. Koch: On the last line of the first page,

there is a reference, I believe, to A-17, which is a

leteter from Captain Hohag to Mr. Cox.

The Court: Is that the one that I mistakenly

said that caused you to assign A-20 to it?
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Mr. Koch: No, your Honor. We are correct on

our numbers. This is the fourth item, and it is A-39.

The Court; So A-34 is what was formerly A-17,

is it?

Mr. Koch: Yes, your Honor.

The Court : That is a letter dated January 24th,

which is about five days after this accident.

Mr. Koch : That is correct.

The Court : Is there anything else ? There is still

a fifth exhibit, A-35.

Mr. Koch: That one is an original and won't be

difficult. I haven't offered that one yet.

The Court: This letter which is now marked

A-39, as I said, is dated the 24th of January, five

days after the occurrence of this accident. It is

from Mr. Hohag. He is captain of flight 324, and

I don't know whether it means that he served as

[879] such captain from Shemya to Anchorage.

It may be.

Mr. Koch : That is what it means.

Mr. Riley: If your Honor would refer to the

stipulation, the second paragraph on page 1 of the

stipulation now in your Honor's hands

The Court: Line 14, page 1?

Mr. Riley: Yes, your Honor. The words, "That

the documents which have been identified by counsel

as described hereinafter are true copies of original

documents in the possession of the defendant North-

west Airlines, and that the said copies may, if

otherwise admissible, be admitted in evidence in

lieu of the originals."
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Referring to Exhibit A-39, I cannot understand

Mr. Kocli asserting that that would be otherwise

admissible. It is the rankest of hearsay, a state-

ment by a captain not now in court, probably still

employed by Northwest Airlines, made five days

after the crash.

The Court: The Court holds that a report or a

communication commenting upon an original ex-

hibit is not admissible unless—among other things,

but certainly unless the original thing on which it

makes comment is brought forward in the court-

room and submitted for cross examination. There

is no showing in this case sufficient to justify the

destruction which has been referred to of the [880]

original things about which these exhibits were cre-

ated. These things are manufactured things. They

are not things created in the ordinary course of

an everyday business as a normal business prac-

tice, but they are something that Vs^as done after

the event which is here in dispute, namely, the

occurrence of this accident; with one exception,

I believe, and that is the one which was dated the

very same day of the accident, and I don't know

when with reference to the occurrence of the acci-

dent, but it was so near to it as to raise in the

Court's mind an inquiry of great caution lest it

be something which was purposely substituted for

an original document by somebody—not by this

witness, does the Court charge ; not by counsel, does

the Court charge—but by somebody who may have

had the financial interest of this defendant at
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heart. So this objection and these objections to

each and all of these exhibits which are copies—

-

I am not talking about the original things made

in the ordinary course of business—are sustained.

Mr. Koch: Your Honor, I would like to make

an offer of proof.

The Court : You may do so.

Mr. Koch: I wonder if I may have the briefest

reference to

The Court: Proceed to make the offer of proof,

or else pass the point. [881]

Mr. Koch: I offer to prove that Exhibits A-37,

A-38, A-39 and A-40, comprising reports of the

mechanical condition of the plane on January 17,

1952, at Tokyo, at Shemya, and at Anchorage, and

the report of the pilot who flew the last leg that

the plane completed, Captain Hohag, from Shemya

to Anchorage on January 18, 1952, would demon-

strate clearly that the plane was properly serviced

mechanically; it was checked regularly; it was

found to be at each of these points in safe and

proper operating condition; and that no difficulties

which subsequently caused the flight to lose the

No. 1 engine existed in any of these points covered

by the above referred to exhibits.

The Court: Opposing counsel has an opportu-

nity to state his position on the offer that was made.

Mr. Riley: I think that the letters themselves

and the testimony of the witness in regard to the

same indicate that they are extracts, and they are

made afterwards, and as such constitute self-serving
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declarations and are offered in lieu of the orig-

inal records, which have admittedly been destroyed.

I don't think anything else needs to be said. Thank
you, your Honor.

Mr. Koch: I would like to call the Court's at-

tention to the rule admitting records made in the

ordinary course of business, and refer to the fact

[882] that these records were required to be made

in the event of an airplane accident by the Civil

Aeronautics Administration, and they were made

because the original record, which was the pilot

log, was destroyed. Since this record was the only

official original record of the entries made en route,

the copy which the Court says should have been

kept for the purpose of litigation w^as also inad-

missible, under the Court's ruling, as I understand

it, because the only original record went down with

the ship.

The Court: I am not talking about the copy. I

am talking about the original. The persons who

made the original, as well as the persons who made

these copies, so far as anything to the contrary is

here shown, may be produced as witnesses and

testify to what the facts are, irrespective of these

exhibits. The objections are sustained, insofar as

they relate to these things which are in the nature

of a report reflecting a study of other records. If

there is one of these which is not that sort of

thing, I want you to call it to my attention.

Mr. Koch: One purjoorts to be an exact copy

of the record that is not in evidence, and under the
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stipulation, since that record, the Court has indi-

cated, would have been admissible, I should think

that one exhibit

The Court: What is the number of it?

Mr. Koch: Exhibits A-38 and A-40 purport to

[883] be exact copies of the records from which

they were made.

The Court: Let opposing counsel see them.

Mr. Riley: Unless Mr. Koch is testifying that

these are not extracts, I believe the witness has

already said that they are merely extracts.

Mr. Koch: I don't understand the witness to

have so testified, your Honor.

The Court: A-38 is dated January 21, two days

after the accident, and it quotes a report from some

office, ^^The following is the report from the Tokyo

crew chief's log," and that log, as I understand

from counsel offering this, was destroyed after this

event.

Mr. Koch: Yes. Mr. Riley has stipulated that

that is a copy of the original of the log.

The Court: I did not so understand. I under-

stood that the matter relating to copies was a mat-

ter concerning the thing which is offered being a

copy of some original paper. This is an original,

itself.

Mr. Koch: I think the sentence reads, if you

have the stipulation

The Court: "* * * that the documents which

have been identified by counsel as described here-
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inafter are true copies of original documents. * * *"

This is no true copy of any original.

Mr. Koch: It says it is a copy of the pilot's

log. [884]

The Court: It does not say that. It does quote

something in it. The thing itself, namely, the com-

munication, is not a copy.

Mr. Koch : Your Honor, this is a signed orig-

inal. I don't know it could have any other mean-

ing. We are not offering a carbon copy. This is an

original.

The Court: Because what it is is a report on

something else, it is not the act of anybody. It is

not anything which Mr. Mechanic said to Mr. Cost

Superintendent in the ordinary course of Mr. Me-

chanic's duty and Mr. Cost Superintendent's duty,

that this is the fact of what I am now today doing

in the ordinary course of my business. What it is

is a report from a subaltern to a superior employee,

which in its essence is a copy from another docu-

ment which this company, as stated by this wit-

ness, destroyed after this accident.

Mr. Koch: It was not destroyed when it was

made; it was destroyed after this letter was writ-

ten, before this lawsuit was brought.

The Court: The objection and the objection to

the offer are sustained, for the reasons which the

Court has already stated. There is no justifiable

reason presented explaining why those original rec-

ords were destroyed by this company after this

accident, which was such an important incident in



Geraldine B. Gorter, Administratrix 893

(Testimony of Paul H. Sanders.)

[885] the life and business of this defendant com-

pany. Anybody in the world would be put upon

notice that such a record about such an important

thing might be needed in the future for any and

many legitimate purpose or purposes. You may
proceed.

Q. Handing you Plaintiffs' Exhibit 22, are you

familiar with the subject matter contained in that

exhibit ? A. Yes.

Q. On the large card, does it have a name by

which I can refer to it?

A. The large card is entitled, '^DC-4 type Mas-

ter Aircraft Log."

Q. On that Master Aircraft Log, does it show

the times since overhaul on the No. 1 engine of

plane 601?

A. It is a record of all of the engines on 601.

Q. Does it show the total time since overhaul

of the No. 1 engine at the time of the accident?

A. Yes, it does.

Q. What number of hours does it show?

A. This record shows 1725 hours and 16 minutes.

Q. On the small cards—I think they are called

Engine Accessory Cards, are they not?

A. Engine Accessory Record.

Q. Does it show the time since overhaul of the

No. 1 engine at the time of the accident?

A. No, not at the time of the accident. [886]

Q. Does it show the time since overhaul at the

time the engine was put on the plane ?

A. It indicates that.
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Q. What was that date?

A. The 17th of December, 1951.

Q. And on that date, what was the thne since

overhaul of the No. 1 engine?

A. Total time of the No. 1 engine of 555 hours,

16 minutes.

Q. 555 hours, 16 minutes ? A. Yes.

Q. Can you determine from the large card what

the total elapsed time on the No. 1 engine was on

December 17, 1951?

A. I will have to calculate that.

Q. Will it take you long?

A. The time as of December 17th?

Q. Yes.

A. The time on the large card indicates on De-j

cember 17, 1951, 1346 hours and 06 minutes.

Q. 1346 hours and 06 minutes compared with

555.16 on the other record? A. Yes.

Q. Are you able to explain this discrepancy?

A. Yes, I think I can.

Q. Will you, please?

A. Subsequent to the accident involving this

[887] particular airplane. Northwest Airlines was

advised by TWA of a discrepancy in engine time.

Mr. Riley: I object. He is making reference to

hearsay. I ask that it be stricken accordingly.

The Court: The objection is sustained. It is

stricken, and the Court will disregard it.

Q. Will you, if you are able to, will you exx)lain

the discrex)ancy from your own knowledge?
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The Court: Was not the discrepancy the subject

of the hearsay?

Mr. Koch: No, the discrepancy of the time shown

on one record compared to the time shown on the

other record.

The Court: What two records are you refer-

ring to?

The Witness: The first record is DC-4 Master

Aircraft Log.

The Court : Does it have a number in this case ?

Mr. Koch: All in Plaintiffs' Exhibit 22, your

Honor.

The Court: Plaintiffs' Exhibit 22 is said to be

a company record of the No. 1 engine showing the

operation time, that is in hours, or times since

the overhaul, etc. Read the question.

(Last question read by reporter.)

The Court : Able without reference to some other

record other than what you have just stated.

A. The record on this particular engine was

[888] corrected subsequent to

The Court: Which? Is that record identified by

an exhibit number? If so, what?

The Witness: Your Honor, they are both on the

same exhibit. Plaintiffs' Exhibit 22.

The Court : You may proceed.

The Witness: The time indicated on December

17th was corrected subsequent to the accident to

agree with the actual engine time as it was dicov-

ered during the course of investigation.

The Court: Which figure is now in the form
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which it was made to have on that occasion subse-

quent to the accident?

The Witness: The time on the engine as of De-

cember 17, 1951, was corrected subsequent to the

accident.

The Court: What is the figure that is so cor-

rected ?

The Witness: 1346 hours and 06 minutes.

The Court : That figure is something that went

on this normal company record already in exist-

ence, but it was put on there after the accident,

is that right?

The Witness : That is correct.

The Court: To conform Avith somebody's study

or report, is that right?

• The Witness: Yes, sir.

Q. Where did you get the information that the

Northwest Airlines records as they existed at the

[889] time of the accident did not correspond to

the records maintained by Trans-World Airways?

A. We received information from Transconti-

nental & Western Airways

Mr. Riley: Objection. He is making reference

again to this information received from a third

party.

The Court: He cannot state the information.

Mr. Koch: He hasn't your Honor. He said that

was the source of his information.

The Court: The Court has heard his statement,

and he has not done so, and I direct that he do

not do so. Mr. Sanders, state if vou know what
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person in your company's employ directed that

change and specifically authorized or instructed in

such way as resulted in that one or some other

employee writing in such employee's own hand-

writing the figures ^^1346" on that exhibit after

the occurrence of this accident?

The Witness: I only have an opinion on who it

might have been, your Honor. I can't tell you ex-

actly who issued the instructions to change the

record.

The Court: Did you do it?

The Witness: No, sir.

The Court : You say you do not personally know

who did it?

The Witness: I do not personally know who

[890] issued the instructions to change the record.

The Court : What persons have the duty and au-

thority to direct the making of such a change, if

you know? What persons in your company at that

time?

The Witness: At that time, the manager of the

mechanical division would have been the individ-

ual who would have issued the instructions to make
the change.

The Court : Occupying what position ?

The Witness: Manager of the mechanical divi-

sion.

The Court: You may inquire.

Q. Do you know who had the responsibility for

overhauling the engines leased from TWA?
A. TWA.
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Q. What information did the company have

with respect to the time since overhaul of the No.

1 engine on this aircraft before the accident?

Mr. Riley: That is a leading question, if the

Court please. I haven't taken exception to a num-

ber of them. I think he should inquire if he knows.

The Court : I ask that you so word that question.

Q. Do you know whether the company had any

information wdth respect to the time since over-

haul on the No. 1 engine before the accident?

A. The office responsible for keeping time on

engines did not have any information other than

that change the record here indicates. [891]

Q. Was there any procedure established, if you

know, for relaying the information on overhauled

engines between TWA and Northwest Airlines?

A. There was a procedure.

Q. Can you explain it?

A. Under our agreement with Transcontinental

& Western Airlines, we were to be supplied zero

time engines, or in case of a part-time engine, the

record section and the line maintenance office in

St. Paul was to be notified of any part-time en-

gine and the time that was on it prior to shipment

to Seattle.
„

Q. -Do you know what hax)pened in this case?

A. Yes, I do.

Q. Will you relate that, please?

A. Neither the line maintenance office nor the

records section in St. Paul were notified of this.

However, the stock clerk in charge at the Seattle
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station was notified of the time on this particular

engine as part of the shipping papers that followed

the engine to Seattle.

Q. How w^as he notified, if you know?

A. As part of the packing slip. The information

was contained on the packing slip.

Mr. Riley: I will have to object to that. It is

obviously not the best evidence. If there is such a

[892] packing slip, let the defendant produce it.

The Court: The objection is sustained.

Q. Did the mechanical division in Seattle have

information with respect to the time since overhaul

of this engine ? A. No, they did not.

Q. The mechanical division and the routing of-

fice in St. Paul, do you know whether or not they

had information respecting the time since overhaul

of the No. 1 engine?

Mr. Riley: I will have to object to that. He is

leading the witness, calling for a hearsay answer.

The Court: Sustained.

Q. What information, if you know, did the

mechanical division at St. Paul or the routing of-

fice in St. Paul have with respect to the time on

the engine at the time it was received from TWA?
Mr. Riley: Same objection.

The Court: That objection is sustained. I in-

struct counsel to discontinue such questions as this.

You may ask this witness what he knows about

that, or what some other witness who may be on

the stand, when he is on the stand, what he knows
about that, if he knows anything about that, but
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you cannot ask this witness nor any other such

questions as you last stated.

Q. What information did you have with respect

to the time since overhaul of the No. 1 engine when

[893] it was sent to Northwest Airlines from

TWA? A. None.

Q. And where were you located at that time?

A. In St. Paul.

Q. What were your duties at that time?

A. At that particular time, I w^as the assistant

manager of the inspection division.

Q. In the normal course, where would such in-

formation from TWA with respect to time since

overhaul on an engine be received in St. Paul?

A. In the records section, in the maintenance

office, and in the routing office.

Q. With respect to time since overhaul on en-

gines received from TWA under this contract, was

a part of your duties to receive such information

and to be familiar with it? A. Yes.

Q. Do you know what kind of damage is pro-

duced by an oil cooler failure?

, A. Primarily, the loss of oil.

Q. Do you know whether or not it is physical

damage or heat damage of some sort?

A. Fairly common damage to

The Court: One proper form of question would

be to ask him to state, if he knows, what the

cause is.

Mr. Koch: I stand corrected, your Honor. [894]

Q. Will you answer the Court's question?
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A. The major cause for damage to oil coolers,

by experience, has been due to ice, either ice form-

ing within the area in the cooler core, or from ice

thrown into the leading edge of the cooler from

propeller de-icers. This is a johysical damage, where

it batters in the leading edge of the core and causes

leakage.

Q. Do the records, Exhibits 22 and 23—will you

check the exhibits before you, and when you have

done so, advise the Court whether or not they cover

servicing, maintenance and overhaul of the oil

cooler assembly on the No. 1 engine of this air-

craft?

A. Plaintiffs' Exhibit 23 is the aircraft logbook

for DC-4 601 from 9/9/51 through 1/6/52. It cov-

ers the maintenance performed on the airplane

through that period. I will have to check a little

further to see whether it covers this particular

oil cooler. This record covers the engine change

that was made on the 17th. That's all I can tell you

from the record here.

Q. The 17th of what ?

A. The 17th of December, 1951.

Q. Does that record indicate whether or not the

oil cooler was changed at that time?

A. This record does not indicate that the oil

cooler was changed at that time. [895]

Q. Does the record in Plaintiffs' Exhibit 22

have any reference to oil cooler change?

A. In Plaintiffs' Exhibit 22, the oil cooler is
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indicated as being changed on 12/17/51, at the time

the engine was changed.

The Court: At this time, we will take a ten

minute recess.

(Recess.)

The Court: All are present. You may resume

the interrogation.

Q. What was the total time elapsed on the oil

cooler, if you know and can tell from the records

before you, when it was installed on December 17,

1951?

A. I will have to work this off the time card.

Q. At the time it was installed, not at the time

of the accident.

A. The oil cooler was a zero time oil cooler at

the time it was installed.

Q. It had no time on it?

A. It was a newly overhauled oil cooler.

Q. Are you able to determine from the records

before you how long the oil cooler on the No. 1

engine had been in operation from the time of its

installation until the time of the accident? r

A. It was in operation from December 17th to

the time of the accident, which would have been

[896] the difference between 1346 hours and 1725

hours, roughly 400 hours.

Q. What is the significance, if any, of the fact

that the No. 1 engine was overtime in itself but the

oil cooler on the No. 1 engine had only 400 hours?

A. There is no significance.
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Q. What is the time required between overhauls

of the oil cooler?

A. The normal overhaul on an oil cooler is 1500

hours. However, oil coolers are changed with each

engine change, or were at that time changed with

each engine change.

Mr. Koch: Will you hand the witness Plain-

tiffs' Exhibit 30?

Q. Is there any relation between the fact that

the engine was overtime and the oil cooler was not

overtime so far as the failure of the oil cooler in

this accident is concerned?

A. There is no relationship.

Q. In your opinion, would the overtime engine

in any way contribute to the failure of the oil

cooler on this flight? A. In my opinion, no.

Q. How much oil was consumed, if you know,

by Engine No. 1 between Shemya and Anchorage

on the return flight from Tokyo?

A. The record indicates a total of 10 gallons

of oil.

Q. What was the average oil consunijotion of

the No. 1 engine from Seattle to Tokyo and re-

turn as far as Anchorage? [897]

A. The over-all average was about .68 gallons

per hour.

Q. What kind of engine was on the aircraft No.

1 position? A. A Pratt-Whitney R-2000.

Q. Do you know whether or not the manufac-

turer's limits covers normal oil consumption?

A. Yes, they do.
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Q. Do you know what it is?

A. At the time the Pratt-Whitney maximum oil

consumption per hour limit on this particular en-

gine was two gallons per hour. However, we were

using a figure much lower than that, a figure of

one gallon and a half per hour as the maximum
normal oil consumption.

Q. Did the x^ilot record in his logbook engine oil

consumption ?

A. Only after it exceeded one and a half gal-

lons per hour.

Q. Does it do so on this flight at any time?

A. No, it did not. The segment of the flight in

Avhich the ten gallons of oil was used was a seg-

ment involving seven hours and seven minutes of

flying time. The oil consumption would then figure

out to about 1.4 gallons per hour for the No. 1

engine.

Q. What is the distance from Shemya to An-

chorage? A. Roughly 1600 miles.

Q. Do you know whether or not the type of

service check performed at Anchorage on this plane

inchided a check for oil leaks? [898]

A. Yes, it did.

Q. Referring to Plaintiffs' Exhibits 22, 23 and

27, have you reviewed the maintenance and inspec-

tion records with respect to the No. 1 engine on

601?

A. Yes, I have, but I do not have those exhibits.

The Court: For the moment, I do not locate

Plaintiffs' Exhibit 27. I cannot locate any action
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taken by the Court on it. Who was testifying when

the exhibit was admitted, if anyone?

Mr. Koch : I believe Mr. Matthews.

The Court: That is correct, and it was admitted

in connection with his testimony. You may proceed.

Mr. Koch: Would you read the last question,

please ?

(Last question read by reporter.)

A. Yes.

The Court: Are those records so reviewed now
in evidence as any exhibit, in whole or in part ?

The Witness: Plaintiffs' Exhibits 23 and 27 are

maintenance records.

The Court: Are the only ones you considered

those named by counsel, those exhibit numbers?

Mr. Koch : 22, 23 and 27, your Honor.

The Witness : 22, 23 and 27, I have here.

The Court: Are those the only sources of infor-

mation used by you in making answer to this last

question? [899]

The Witness: There are other records available

here in the court which are part of this record.

Q. What other records are there?

A. The No. 2 check records, etc., that are here.

Mr. Koch : I will withdraw this question and ask

questions relating to the exhibit containing the rec-

ords Mr. Sanders has reference to first, if it please

the Court.

The Court: That will be agreeable.

Q. What is Exhibit A-35?

A. A-35 is the record for the No. 2 maintenance
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check performed in Seattle on January 13 through

15, 1952, on DC-4 601.

The Court: If I were in your place, I would

keep my voice raised clear and distinct, Mr. San-

ders.

The Witness: Yes, sir.

Q. Is Exhibit A-35 original records prepared by

the company at the time that inspection was made?

A. Yes, they are.

Q. What does that exhibit consist of ? I notice

there are several parts to it.

A. The exhibit consists of a ground check sheet;

inspection progress report; non-routine inspection

writeups ; and routine work cards.

Q. When was that inspection performed ?

A. During the period January 13 through Jan-

uary 15, 1952, at Seattle. [900]

Q. What is the method of making inspections

adopted by Northwest Airlines on its aircraft?

A. The method is pretty well universal. It is

prescribed by law, under the CAA. Each airline

has specified maintenance periods at which routine

maintenance and inspection is accomplished on each

airplane. At the time of this accident. Northwest

Airlines had approved a 100 hour inspection pe-

riod, inspection and check period. This means that

each 100 hours, a routine maintenance service was

performed on each of its aircraft. In this case,

each of these 100 hour services would have been

performed at the Seattle station.

Q. At the end of each 100 hours, was the service
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performed the same as at the end of the preceding

100 hours?

A. No, it was successively increased, so that at

the end of a No. 4 check, in other words, at the

end of 400 hours, a maintenance cycle was com-

plete, each one progressively covering more of the

airplane as it progressed toward the 400 hour in-

terval.

Q. At what part of the cycle was the No. 2

check performed?

A. The 200 hour interval.

Mr. Koch: I will offer A-35 in evidence, your

Honor.

Mr. Riley: We have no objection to that.

The Court: Admitted. [901]

(Defendant's Exhibit A-35 for identification

received in evidence.)

The Court: What do you call it, Mr. Koch?

Mr. Koch: No. 2 inspection.

The Court: Does that denote the second of a

series of inspections?

Mr. Koch: Yes, your Honor. This is the end of

200 hours.

Q. Taking into consideration Plaintiffs' Ex-

hibits 22, 23 and 27 and Exhibit A-35, does that

cover all of the information relative to maintenance

of the subject aircraft, and particularly the No. 1

engine, available to the company?
A. It covers all the information for the period

concerned.

Q. Considering these exhibits, what if anything
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were you able to observe with respect to the No. 1

engine from its history since it was given a top

overhaul by TWA in January of 1951 ?

A. The engine record indicates the engine was

No. R-2000 engine, with the normal amount of

maintenance and corrective action apx)lied to it that

you would expect in any other engine of its partic-

ular type.

Q. Did the history show anything of significance

with relation to oil consumption? A. No. [902]

Q. I am referring to the No. 1 engine. Mr. San-

ders, are you familiar with the type of life vests

that were on the plane? A. Yes.

Q. What type were they?

A. Standard C.0.2 operated vest-type life

jackets.

Q. Do you know whether or not the life vests

on the plane at the time of the accident were the

same as the life vests that were described in the

ditching folder that has been introduced in evi-

dence ? A. Generally, yes.

Q. How do you know that?

A. I had occasion to observe some of the life

vests that were on this particular plane. As part

of my job, I by necessity have to keep familiar

with this type of thing.

Q. Are those life vests made in accordance with

any particular specifications?

A. Yes, I believe they are made to an AN spec,

an Army-Navy specification.

Q. Do you know whether or not all of the life
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vests that the company had in use at that time were

made to such specifications? A. Yes.

Q. With reference to life rafts, Mr. Sanders,

were they recovered after the accident ?

A. Yes, both life rafts were recovered. [903]

Q. Where were they found?

A. They were both picked up from the beach.

However, the day that I arrived in Sandspit, which

would have been on Sunday afternoon

Q. Do you know that date?

A. I think January 20th is the date. We made
several low passes in the aircraft that I arrived in

all over this area. At that time, we observed one

life raft floating on the water some distance from

the shore.

Q. When these life rafts were found, were they

inflated or not?

A. They were not inflated. They were still in

their containers.

Q. Were they subsequently tested with respect

to their inflatability ?

A. One of them was, and it checked out com-

pletely serviceable.

Q. At the time you arrived and saw this one

raft floating, what was the condition of the air-

plane at that time?

A. It was still pretty well intact at the time.

Q. Do you recall the fuselage?

A. It was pretty well intact, too.

Q. Do you recall whether or not any of the other
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contents of the plane had been washed ashore at

that time?

A. No, not that early. Four or five days later,

after heavy seas, some of the components of the

airplane started coming up on the beach, but not

as early as this time. [904]

Q. Were other contents of the fuselage recov-

ered at about the same time as you noticed this

life raft floating, or do you recall?

A. To the best of my knowledge, about the only

thing that was floating at that time was personal

clothing, overcoats, military overcoats, and that type

of thing.

Q. Do you know whether or not other contents

of the fuselage were located or found floating sub-

sequently ?

A. Subsequent to the time, quite a few things

were found subsequently.

Q. Such things as what?

A. After four or five days, most of the interior

of the cabin was—at least, parts of the interior of

the cabin were found at various stages, either float-

ing or on the beach, seat cushions, hat racks, gal-

ley equipment, and things of that nature, but this

was sometime in the latter joart of the following

week.

Q. From these observations, is it your opinion

that the life raft may have been launched by the

crew or by passengers?

A. That is hard to say. Somehow or other, they
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got out from under the straps they were tied down

with and got afloat.

Q. What type of flares did the airplane carry?

A. This airplane, as all airplanes operating in

transport service, carried two three-minute, para-

chute-type magnesium flares. [905]

Q. Could the parachute flares have been used

at the time of the accident?

A. It is hardly probable, because parachute

flares of this particular type, manually operated

type of flare, has to fall about three hundred feet

before the magnesium is ignited.

Q. Is it your opinion that this plane did not

gain that altitude?

A. "With the time element involved, it wouldn't

seem to me there would have been time to drop a

flare.

Q. Would the discharge of Very pistols have

provided a little illumination, in your opinion?

A. Very pistols are not designed for illumina-

tion. They are designed for signaling.

Q. What have you to say with respect to the

possible risk attendant to the use of Very pistols?

A. In the case of an airplane hitting water,

with a lot of gasoline on the wings, it would be

risky business to attempt to use a Very pistol in

that area.

Q. What is that exhibit, 15?

A. It is a Northwest Airlines aircraft mainte-

nence and inspection service bulletin, dated August

29, 1951, Bulletin No. 144.
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Q. Does that bulletin show differences in con-

figuration between the TWA plane and the North-

west Airlines plane, standard x:)lanes? [906]

A. The purpose of this bulletin at the time was

to point out the differences in those airplanes ac-

quired from other airlines to operate in the North

Pacific airlift into Korea.

Q. Was that exhibit part of the Northwest Air-

lines maintenance manual at the time of the acci-

dent, if you know?

A. As a service bulletin, it became part of the

maintenance manual.

Q. Assuming that this Northwest Airline plane

was flying from Anchorage to McChord Field at

an altitude of 10,000 feet at night on an overwater

flight, and was proceeding with the No. 1 engine

feathered to Sandspit, would you say the passen-

gers should be apprised of the situation?

Mr. Riley: I will object to any testimony by this

witness as to how aircraft should fly or perform-

ance of aircraft in flight, as not being shown he

is a pilot or qualified as a pilot.

The Court: I understand he is offered as the

litigant.

Mr. Koch : Your Honor, this exact hypothetical

question was asked of Mr. Opsahl is at the Seattle-

Tacoma Airport in the capacity of an inspector.

He has the same general type of job as Mr. San-

ders, except his is much more inferior. If that was

a proper question of Mr. Opsahl, an answer to it



Geraldine B, Gorter, Administratrix 913

(Testimony of Paul H. Sanders.)

by Mr. Sanders would seem to fall within the ob-

jection that Mr. Riley makes.

The Court: You are not in this question [907]

offering the answer of this mtness as the answer of

the litigant in this case?

Mr. Koch: I do, your Honor.

The Court: If this defendant were a natural

person, that natural person as such litigant would

be permitted to entertain and answer certain ques-

tions which an ordinary witness would not do un-

less the witness had certain qualifications. The

qualifications rule as to a witness being permitted

to state his opinion does not usually apply to the

litigant. My understanding is that this witness is

offered as the litigant in this case because, among

other reasons, no other corporate official of the de-

fendant will be offered as a witness to speak as

the litigant, am I correct in that?

Mr. Koch: You are correct, your Honor.

The Court: The objection is overruled.

Q. Would you like to have the question reread?

A. Yes.

(Last question read by reporter.)

A. Not ordinarily, particularly at night where

most of them would be asleep.

Q. Under those same hypothetical facts, Mr.

Sanders, should the crew have readied the life

rafts in advance? A. No.

Q. With respect to launching life rafts, Mr.

Sanders, do you [908] know whether or not there
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was any Northwest Airlines procedure or regula-

tion relative to launching life rafts?

A. Yes, there was a procedure.

Q. Was that procedure followed here?

A. No, because this wasn't a planned ditching.

This was a takeoff accident.

Q. In case of a planned ditching, do passengers

launch life rafts?

A. No, that is the crew's responsibility. How-
ever, the crew may request assistance from an in-

dividual.

Q. A particular passenger?

A. A particular passenger, perhaps.

Mr. Koch: May I confer for just a moment,

your Honor?

The Court: You may do that.

Q. Plaintiffs' Exhibit 27—do you know whether

or not any mechanical difficulty with respect to the

No. 1 engine of any importance resulted on the re-

turn flight from Tokyo to Shemya to Elmendorf ?

A. To the best of my knowledge, the difficulties

encountered through the flight with any of the

engines were of a minor nature and had no bear-

ing on the subsequent failure of the No. 1 oil

cooler.

Q. Do you know whether or not any conditions

reported with respect to the performance of the

aircraft en route were corrected at the points en

route, Shemya and Elmendorf, [909] before the

flight took off from Elmendorf?
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A. Those items which required correction were

corrected.

Q. Do you know that from your ow^n know^l-

edge? A. From the record.

Q. Is that correct? A. That is correct.

Mr. Koch: No further questions.

The Court: You may cross examine.

Cross Examination

Q. (By Mr. Riley) : This aircraft was delayed

at Shemya for over four hours for a mechanical

difficulty, wasn't it?

A. For a magneto change.

Q. Isn't a magneto change very serious? It is

the most basic and most difficult difficulty you can

have in an engine, isn't it?

A. Not in my opinion, no. A magneto change

is a fairly common occurrence on anybody's airline,

anybody's airplane.

<5. Magneto difficulty is not a minor difficulty at

all. Do you classify magneto trouble as something

that can be glossed over?

A. Something that can be corrected fairly easy,

does not necessarily affect an engine. After all,

dual ignition was provided. [910]

Q. You mentioned the crew in this case in the

ditching off Sandspit following company proce-

dures, and because this was an unplanned ditch-

ing, I take it from your testimony, on this type of

ditching it is every man for himself?

A. I did not make that statement.
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Q. Did you say the crews followed company

procedures ?

A. I said the procedures established by the

company were i)3:'ocedures planned for planned

ditchings.

Q. They have no procedures for unplanned

ditchings? A. That is not true.

Q. Is there any difference between unplanned

ditching and planned ditching as far as getting out

of the aircraft is concerned ?

A. There is a considerable difference between

a takeoff accident and a planned ditching. This

was a takeoff accident.

Q. You testified that the aircraft when you flew

over it was in substantially good condition. You
rendered a lengthy report after your return from

Sandspit, and it was signed by you, do you recall

that report?

A. A report was submitted to the CAB as part

of our activities during the course of the investiga-

tion. ^ : . :,
*

Q. Do you recall the statement set forth there,

captioned Monday, January 21, 1952: "Although

the sea was running fairly heavy, an ol^servation

crew consisting of Northwest [911] Airlines per-

sonnel Matthews, Sanders, Cox, Leonard, a l)oat-

man and one member of the Royal Canadian

Mounted Police rowed around the aircraft for a

period of time in an attempt to observe the amount

of damage to the aircraft. The aircraft by this

time had l^roken into two separate pieces. The
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break occurred at a station immediately forward

of the main entrance door. The aft section had

moved approximately 100 yards east of the forward

section. Not much else could be determined, and

the party returned to shore.

"During this time, another party while searching

the beach at low tide found the complete nosewheel

assembly had broken loose from the aircraft and

had been washed up to where it was recoverable

at low tide."

Do you recall that report?

A. That indicated the condition of the airplane

on Monday.

Q. Did you observe the aircraft and row around

it on that date? A. January 21st, yes.

Q. Is there any reason why in this report it

was not reported at any time in the report that a

life raft was observed floating?

A. This was a report on salvage activities at

Sandspit, and was intended as such to show the

effort expended to salvage this particular airplane.

Q. It states under the caption Tuesday, Janu-

ary 22, 1952: [912] "Many pieces of debris were

found on the beach, including lavatory bulkheads

and doors, cabin seats and sections of floor plank-

ing."

Isn't a life raft of sufficient importance to have

been mentioned in this report?

A. Probably so; however, it wasn't because this

—again, I have to say this report was written with

the intent to show the degree of salvage. We were
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making every effort to recover the airplane in order

to ascertain the reason for the accident.

Q. Referring to Plaintiffs' Exhibits 14 and 15, is

there any mention in there or any reference made

to life rafts, life jackets, survival equipment aboard

this aircraft which were intended to be covered by

Plaintiffs' Exhibit 15?

A. There is mention of the fact that there are

some differences in cabin configuration.

Q. Referring to Plaintiffs' Exhibit 14, does that

document make reference to Ship 601 or DC-4

45342? A. Yes, it does.

Q. Does it indicate the cabin configuration of

that ship?

A. It indicates the basic seating arrangement,

yes.

,Q. Does it indicate the location of the life raft

on that ship? A. No, it does not.

Q. What is the wingspan of a DC-4?

A. 119 feet, 6 inches or thereabouts. [913]

Q. Mr. Cox testified that with the snow piled

on the sides of the runway, that the runway was

approximately 120 feet wide. Would you say his

estimate was approximately correct?

A. I would say that would be approximately

right, yes.

Q. About six inches clearance between wing tips

on the aircraft and the sides of the runway on

landing at Sandspit?

A. Assuming the snowbanks were the same

height.
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Q. About how high was the snow piled on the

edges of the runway?

A. I would guess four feet, maximum.

Q. There were no electric lights at the time of

the crash on the field?

A. The electric lights were covered by snow.

Q. What type of lights, flare pots, did they have,

do you know? A. In use?

Q. In use. A. The oil-burning type flare |)ot.

Q. Do you know whether or not the company's

investigation indicated that the rudder tab on ship

601 had been frozen as it cruised between Anchor-

age and Sandspit?

A. There was some indication of a pilot report

that in the early part of the flight, the pilot felt

the rudder tab may have been frozen. I think later

on there was no further mention made of it. It

was in the early part of

Q. Do you know what the adiabatic lapse rate

is? [914] A. Vaguely.

Q. Would you say approximately what it is?

A. The standard temperature change with alti-

tude.

Q. Does it increase or decrease?

A. It decreases with altitude, roughly five de-

grees per thousand feet.

Q. If the temperature at the field were 32 to 34

degrees, can you on the basis of your present in-

formation about adiabatic lax)se rate estimate the

temperature at 10,000 feet?

A. No, I couldn't, because it is a fairly common
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phenomenon, with the temperature inversion, it

could be 40 degrees at 10,000 feet and 30 degrees

on the ground.

Q. Are you stating that is a fairly common
phenomenon at 10,000 feet?

A. Temperature inversion at altitude is a fairly

common phenomenon.

Q. Are you stating it would be a common thing

for it to be 40 degrees at 10,000 feet if it were 34

degrees on the ground?

A. Not common, but not unheard of.

Q. It would be extremely unusual, as a matter

of fact, wouldn't it? A. It has happened.

Q. If the pilot had reported a frozen rudder

tab, it would be most unusual, wouldn't it?

A. As I stated before, it was my recollection

the rudder tab [915] was reported in the early por-

tion of the flight.

Q. If it had been reported as frozen in flight

while cruising at 10,000 feet and the temperature

on the ground was 32 degrees, wouldn't you con-

sider it extremely unusual for that rudder tab to

thaAv out during the rest of the flight?

The Court: Mr. Riley, your rapidity of state-

ment indicates more argument than not. Will you

please try to form your question in a concise way
and do not keep running on and on and on so fast

that neither the reporter can record nor the Court

can hear and understand your statement. I do not

know whether the witness can hear you or not, but

your questions take on an obviously argumentative
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tone which neither the witness nor anyone else can

really understand.

Mr. Riley: Thank you, your Honor. I will try

to do so.

Q. Mr. Sanders, if a rudder tab had been frozen

in the course of the flight at 10,000 feet and the

ground temperature at the point of destination was

34 degrees, would you state whether or not you

would assume that the rudder tab would still be

frozen at the time of landing or not?

A. There is a good possibility that it still may
have been frozen at the time of landing. [916]

Q. Tell us what the effect—assuming that the

rudder tab froze prior to the loss of the No. 1 en-

gine, would you tell us what the effect of the loss

of the rudder tal) would be as far as controllability

of the aircraft is concerned?

Mr. Koch: I object to the question. There is

no evidence in the record at any time that I can re-

call of the rudder tab being frozen, and now for the

witness to assume that the rudder tab was frozen,

after he has completed his case, and to ask for the

witness to make additional assumptions based upon
that hypothesis which is not in evidence, is carry-

ing the point beyond all reasonable bounds.

The Court: What have you to respond?

Mr. Riley: I objected to his calling Mr. Sanders

in the first place. As I recall, the Court reserved

the right to go beyond the scope of cross examina-

tion and re-open. In the first instance, Mr. Sanders
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has already testified it was reported the rudder tab

was frozen.

The Court: Mr. Sanders, do you recall having

so testified or made a statement on that point as

to the freezing of the rudder?

The Witness: I think I stated in the testimony

somewhere in the course of this accident investiga-

tion some statement was made that in the early

portion of the flight, [917] the rudder tab was

frozen.

The Court: The objection on that point is over-

ruled.

Mr. Koch: That is just in cross examination he

has made this statement. It didn't come up on

direct.

The Court: The objection is overruled. Do you

understand the question^ Read the question.

(Last question read by reporter.)

A. It is my opinion

Mr. Koch: I will ask one other question.

The Court: The objection is overruled.

Mr. Koch: I understand that, but I think that

the question should ask if he knows, since he is not

a pilot.

The Court: The objection is overruled. Counsel

has a right to ask this question. This is cross ex-

amination.

A. It is my opinion, with the rudder control

available on a DC-4, that an average j^ilot would

be able to keep the airplane under directional con-
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trol, insofar as the rudder is concerned, with a

frozen rudder tab.

Q. Would it increase or decrease the hazard of

landing on a 120 foot wide runway which was

coated with snow of apx)roximately six inches and

was slippery?

Mr. Koch: I object to that. There is no evi-

dence about the six inches of snow.

The Court: The objection is overruled.

A. May I have the question again, please ? [918]

(Last question read by reporter.)

A. It would probably increase.

Mr. Riley: Does the clerk have Plaintiffs' Ex-

hibit 32? It was rejected at the time of offer. I

don't know whether it was returned or not, or

whether counsel would have it.

The Clerk: It was withdrawn.

Mr. Riley: Does counsel have that portion of

the manual dealing with three-engine ferry opera-

tions? It was marked Plaintiffs' Exhibit 32. I

will pass to another question.

May the witness see Defendant's Exhibit A-31?

The Court: Received to illustrate the witness'

testimony, Mr. Sanders.

Q. While we are looking for that, do you recall

the approximate amount of delay from the time

Flight 324 landed at Anchorage until it departed?

A. No, I don't recall the delay. However, it is

my impression that there was a delay caused by

the military authorities with some customs clear-
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ance, some type of thing, for some considerable

period.

Q. Before each flight, the crews of this aircraft

do inspect the aircraft from the outside, is that

right, before they board the aircraft?

A. The flight crew? [919]

Q. Yes. A. Generally, yes.

Q. Can you describe what you mean by this in-

spection? Is this a visual inspection of the ex-

terior of the aircraft?

A. As far as the flight crew is concerned, it

would be a walk-around type of thing.

Q. They don't remove any of the cowling from

the nacelles in those inspections?

A. They certainly don't.

Q. Is this given any particular title, this type

of inspection, a pre-flight inspection?

A. No, it isn't. The basic responsibility for

releasing the airplane to the flight crew is held by

maintenance. They are the people that make the

complete inspection.

Q. Does a basic pre-flight inspection require

the removal of the cowling of the aircraft engines

prior to releasing the aircraft for flight?

A. No.

Q. At the time the aircraft was inspected at

Anchorage prior to its departure for the United

States, the inspection again consisted of an inspec-

tion of the exterior of the aircraft and the engine

nacelles and the propeller assembly, is that cor-

rect? A. I think that is generally true.
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Q. As I understood your testimony last week,

you stated that [920] the oil cooler indicated—oil

falling from that portion would indicate that oil

was coming from the oil cooler, is that correct?

A. That is correct.

Q. Where is the oil sump located in the engine

nacelle ?

A. The rear end of the engine, in the lower half

of the accessory case.

Q. Are there lines running from the oil sump
to the oil cooler? A. No.

The Court: How much more time do you need

to finish with this exhibit?

Mr. Riley: Just briefly.

The Court: I am not asking you to shorten the

time.

Q. Is the oil cooler and the oil sump and the

engine itself connected directly or

A. They are not connected.

Q. How does the oil flow between the oil cooler

to the engine?

A. Through the engine oil pump.

Q. Does it go through the oil sump and then

to the engine?

A. From the cooler through the sump into the

engine ?

Q. Yes. A. No.

Q. Would you describe as briefly as you can

the course of travel of oil in a complete cycle from
the engine through the sump through the cooler?

A. Oil is returned from the engine to the tank
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through the cooler, back into the engine through

the pump.

Q. There are lines and hose flex lines connect-

ing the sump, the engine and the cooler^

A. Obviously, there are lines between the cooler

and the engine and the cooler and the tank.

Q. So that oil falling from the oil cooler sec-

tion visi))]e externally could be falling from the

oil cooler, the oil sump above it, or anything in the

engine nacelle above the oil cooler, isn't that cor-

rect '^

A. No, I wouldn't say that. Oil leakage from

the rear end of the engine or accessory in the

engine would not follow that pattern. The oil

cooler is completely baffled, for fire protection,

primarily, top and bottom completely shrouded.

It has fireproof flexible lines running through this

baffling to the engine and to the tank. It is com-

pletely enclosed.

Mr. Riley: That is all I have with reference to

this exhibit, if the Court please.

The Court: Court will be at recess until 1:30.

(Recess.)

The Court: All are present. You may resume

the interrogation.

Mr. Riley: May the witness see Plaintiffs' Ex-

hibit 29?
,

Q. Did you revisit the scene of the crash of the

aircraft at [922] Sandspit, British Columbia, later

in the vear of 1952? A. No, I did not.

. Q. Was the scene revisited? i ;
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A. It was revisited by a representative of the

Airline Pilots Association and a representative of

the Flight Operations Department of the airline.

Q. Is that Mr. Helm? A. Yes.

Q. Is Mr. Helm here now?

A. Mr. Helm is dead since the accident.

The Court: After this accident occurred, what

was the first date you visited the scene of it?

The Witness: I arrived on the scene of the

accident Januarv 20th.

The Court: After learning that an accident had

taken place?

The "Witness: That is correct.

The Court: To your knowledge, had any other

company official from St. Paul reached the scene

or undertaken any investigation?

The Witness: Not from St. Paul. Mr. Helm,

however, who was chief pilot for the western region

in Seattle, arrived there a day prior to my arrival.

The Court: And he of course undertook, did he,

under your direction or someone else's direction,

to take [923] steps which it seemed that the cir-

cumstances called for on behalf of the company?

The Witness: That is correct, sir.

Q. Did you observe the wreckage of the aircraft

at low tide? A. Not at extremely low tide, no.

Q. As I understood your report that you sub-

mitted to the company, you made your way in a

boat to the wreckage of the aircraft at low tide on

the Monday following the crash. Wasn't that sul)-

stantially your testimony?
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A. Not at low tide, because at low tide it wasn't

possible to do much operation in this area with a

boat, because there was very little water in the

area. There were some puddles and ponds. The

low tide at the time of year the accident occurred

was about 1 o'clock in the morning. We did at-

temx)t, however, one night after dark to walk to

the wreckage and were almost successful except

we had to call a halt to it because we got fogged in,

and because of the fog decided to return to the

beach.

Q. You could not reach the wreckage at that

time? What was the reason for the revisit to the

scene by Mr. Helm and others later in the year?

Was it because the tide had been reported ex-

tremely low, or was there some other reason?

A. Many times during the year there were low

tides. This happened to be the most opportune

time, I suppose. I can't tell you why this particu-

lar date was picked. There [924] were some ques-

tions that were outstanding as part of the investi-

gation, and the reason for the re\dsit was to, in

effect, finalize those questions.

Q. Was the wreckage of the aircraft out of

w^ater during high tide?

A. At the extreme high tide, no.

Q. What portions of the aircraft were out of

water at low tide?

A. During the eight or ten days that I was at

Sandspit, at low tide, when it was possible to ob-
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serve this at low tide, when it was in the daylight

hours, the top of the fuselage.

Q. Do the pictures you have before you there

represent the amount of exposure of the wreckage

of the aircraft at low tide, approximately?

A. At the time these photographs were taken,

there is very little left of the aircraft. Almost the

entire fuselage is gone, so it is hard for me to say

how much of it would be out of water at low tide

so far as the complete airplane is concerned. There

is very little left on these photographs except the

center wing of a DC-4. Most of the rest has been

carried away.

Q. Referring to the top photograph of the group

designated as Plaintiffs' Exhibit 29, can you tell

in which direction the picture is taken? In other

words, what land is shown [925] in that picture?

Would that be the nearest land to the aircraft?

A. It is awful hard to establish direction here.

This is the Island of Moresby, but in what direc-

tion or what part of it, I can't tell you. There are

no identifying landmarks here to make a guess on

that.

Mr. Riley: May the witness have Exhibit 37?

Q. You have stated earlier that the history on

engine 701355 showed a normal history and that

there was no showing of abnormal or excessive oil

consumption, is that correct?

A. I made the statement that oil consumption

reported on the engine was not above the maximum



930 Northwest Orient Airlines, Inc. vs,

(Testimony of Paul H. Sanders.)

normal allowable oil consumption of one and a half

gallons per hour.

Q. As a matter of fact, isn't it true that the

engine No. 701355 was removed from ship 608 in

May of 1951 for the precise reason that it was

burning too much oil?

A. We are talking about the engine as it was

installed on 601. That is correct, the engine was

removed on 608, returned to TWA for overhaul

because of oil consumption.

Q. The entire engine wasn't overhauled, was it?

A. It was given a—we established the fact after

the accident that the engine was given a so-called

top overhaul, in which all of the cylinders, pistons,

piston rings, etc., those things which are normally

associated with oil [926] consumption, were

changed.

Q. What is the relationship of TWA in this

operation? They are an independent contractor,

rendered services to you pursuant to a contract.

Is that a correct statement?

Mr. Koch: I object to that question until we

establish the witness' knowledge of the law of in-

dependent contractors, etc.

The Court: I believe that objection should be

sustained.

Q. Under what arrangement, so far as you

know, was TWA hired, if that is the case, to repair

this particular engine ?

Mr. Koch: I object to that, too. There is no

evidence that that was the fact.
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The Court: The objection is overruled.

A. I can only tell you my impression of this

thing. The contract arrangements, etc., I do not

have a working knowledge of. I can tell you my
impression of it.

Mr. Koch: I don't think the

The Court: There is no question asked him. It

is up to counsel to ask him another question.

Q. After 701355 was removed from ship 608,

what if any action was taken with respect to the

aircraft engine itself, No. 701355?

A. The engine was returned to TWA at Kansas

City.

Q. What if anything was done to it at Kansas

City?

A. It was given, as I stated before, which we
found out [927] subsequent to the accident, it was

given a top overhaul.

Q. Is it a fact that Northwest Airlines at Seat-

tle was advised that the engine w^as given a top

overhaul when the engine was returned to North-

west Airlines at Seattle?

The Court: On what date, if you know, or ap-

proximately what date ?

Q. Do you know the approximate date when
this aircraft engine was returned to Seattle?

A. I don't know at this time, no.

Mr. Riley: I would like to show the witness

Plaintiffs' Exhibit 37.

The Court : You may do so.

Q. I show you what has been marked for iden-
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tification as Plaintiffs' Exhibit 37. I note that

your name ai^pears on page 2 of that document.

Do you recall having received this communication,

dated February 6, 1952?

A. A carbon copy was addressed to me, appar-

ently, at that date.

Mr. Koch: I am sorry to interrupt, but I haven't

been shown the exhibit. I would like to know what

it is.

The Court: If it is in evidence

Mr. Riley: No, your Honor. This was earlier

rejected, if the Court please.

The Court: Let him see the exhibit.

Q. While he is examining that exhibit, you have

testified that the engine time records on engine No.

1 on the company [928] records in St. Paul were

corrected after the date of the accident, is that

correct? A. That is correct.

Q. And you have testified that in December the

total time for this oil cooler was shown to have been

555 hours or in that neighborhood, is that correct?

A. No, I didn't make that statement. I said

the engine records in December, at the time it was

installed on this airplane, showed 555 hours, 16

minutes.

Q. The records to which you referred which re-

lated the time on the oil cooler assembly, do you

recall what they reflected as the total time for this

particular oil cooler component in January, 1951?

A. They did not reflect the time for this par-

ticular oil cooler. They reflected the time on the
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engine at the time it was installed in the No. 1

position on this particular airplane.

Q. Is there any written record that you have in

your possession or Northwest Airlines has in its

possession which shows the flight time on the oil

cooler components of engine No. 701355 on Janu-

ary 19, 1952?

A. Well, as I stated in earlier testimony, the oil

cooler was changed at the time the engine was

changed. Somewhere in the inspection records

there is a detail card, and it has been here on the

table. [929]

Q. Are you referring to the TWA detail card?

A. I am not referring to the TWA detail card.

I am referring to the inspection record made in

Seattle indicating the inspection of the oil cooler

change at the time of the engine change on Decem-

ber 17, 1951.

Q. Whether it was or was not, this very oil

cooler would have been removed again at the time

the engine would have been removed if the engine

had been removed at 1500 hours, isn't that correct?

A. Any time the engine is changed, or any time

an engine was changed on a DC-4 at this particular

time, the oil cooler was changed, whether it was a

scheduled engine change or an off schedule engine

change.

Mr. Riley: Referring to what has been marked
for identification Plaintiffs' Exhibit 37, I will read

the fourth paragraph, which states
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Mr. Koch: Just a minute.

The Court : Has it been admitted ?

Mr. Riley: Pardon me, your Honor. It has not.

The Court: You cannot do that over objection.

Q. Do you recall receiving Plaintiffs' Ex-

hibit 37 ?

A. As I sav, the letter indicates I received a

carbon copy of it, and I assume that I did.

Q. To whom is the communication directed?

A. Directed to Mr. D. S. Cox, Manager, Plight

Operations. [930]

The Court: Is plaintiff trying to prove the ad-

missibility of this document now?

Mr. Riley: Well, actually I don't care to admit

the entire document. I would want to examine as to

portions of it.

The Court : If you have not done so, and I ques-

tion whether you have, in view of your response,

consider the consequences of your cross examination

on this exhibit. You may proceed.

Mr. Riley: Pardon me a moment, your Honor.

The Court : You may.

Mr. Riley: I will strike that, and ask that the

witness see Plaintiffs' Exhibit 30. Does the witness

have Plaintiffs' Exhibit 27?

Q. After engine 701355, the history of which is

contained in Plaintiffs' Exhibit 27, was removed

from ship 608 because of excessive oil consumption,

can you by referring to Exhibit 27 tell w^hat was

done with engine 701355 ? •.
• -

-

A. Without looking at the record, I know from
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my own knowledge that the engine was returned to

Kansas City.

Q. After it was returned from Kansas City to

Seattle, do you know what was done with it ?

A. It was installed in No. 4 position on ship No.

608 on 10/23 and removed on 12/5/51.

Q. After its removal, it was then installed in

ship 601, [931] which was the aircraft which

crashed at Sandspit on January 19, 1952?

A. It was held as a spare from 12/5 to 12/17,

and then installed on ship 601 in No. 1 position.

Q. Does Plaintiffs' Exhibit 27 disclose that the

engine was originally removed from 608 and sent to

TWA at Kansas City because of excessive oil con-

sumption ?

Mr. Koch: That has been covered by previous

testimony, your Honor.

The Court : Have you not gone into that point in

this cross examination?

Mr. Riley: I will withdraw it. I didn't know I

was repeating.

The Court : I am not certain that you have. I am
asking you.

Mr. Riley: My co-counsel says I have covered

that. I will withdraw that question.

Q. I will ask you to refer to Plaintiffs' Ex-

hibit 30.

The Court: The record of No. 1 engine oil con-

sumption. That is what the nature of the informa-

tion is.

Q. Can you state by referring to Plaintiffs' Ex-
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Mbit 30 what the average hourly oil consumption

was on the flight of Flight 324 between Shemya and

Elmendorf on the 17 - 18 of January ?

A. Yes. [932]

Q. Would you state what it is?

A. 1.41 gallons per hour.

Q. Does the exhibit indicate the amount of oil

consumed by the No. 1 engine on that aircraft on

the flight between Shemya and Anchorage on the

17-18 of January? A. Yes, it does.

Q. And what amount of oil did it consume?

A. Ten gallons in seven hours and seven min-

utes.

The Court : Ten gallons in seven hours and seven

minutes.

The Witness: Ten gallons in seven hours and

seven minutes.

The Court: That gallonage per hour for that

amount of total is what ?

The Witness : 1.41 gallons per hour.

Mr. Riley: I have no further questions, if the

Court please. ,.:
'

Redirect Examination

Q. (By Mr. Koch) : Was it the practice, Mr.

Sanders, if you know, when an engine was changed

and a different oil cooler installed on the plane, to

install any available oil cooler that didn't have

more than 1500 hours time on it?

A. No, that was not the practice. [933]

Q. What was the practice? ,
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A. A zero time since overhaul oil cooler was

always installed.

Q. If an engine was removed because it had

close to the maximum of 1500 hours time on the

engine and an oil cooler might only have two or

three hundred hours, do you know whether or not

the company would have that oil cooler overhauled

anyway?

A. The oil cooler would be returned to overhaul.

Q. On the subject of the width of the runway

at Sandspit, did you testify to the width?

A. I believe I did, yes.

Q. Do you recall your testimony?

A. Somewhere in the vicinity of 120 to 130 feet.

Q. Is that the original width or the width after

reduction by flare pots?

A. That was the plowed width of the runway.

Q. The plowed v^idth was how much?
A. My guess was between 120 to 130 feet.

Q. What was the height of the snowbanks on the

sides of the runway?

A. There were some areas in the vicinity of the

turn off taxi strip that maybe were as high as four

feet. Other than that, I'd say they averaged two and
a half to three feet.

Q. What is the height of the wings on the

plane ?

A. At the wingtip, you mean? I would offhand

hazard a guess [934] from 12 to 14 feet.

Q. What is the height of the wing at the side

of the plane?
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A. Top surface, probably six and a half or

seven feet off the ground.

Mr. Koch : I have no further questions.

The Court: Is there anything further?

Mr. Riley: No, your Honor.

Mr. Koch: Just a moment. There is a matter I

wanted to bring to the Court's attention. On the di-

rect examination of Mr. Sanders on Friday, I asked

some questions and intended to go into the matter

of what ha^Dpened on the runway or when the plane

took off on the runway, from that xioint to the point

that the plane dipped in the water, that caused the

plane to go into the water. I was asking about how
the nose gear was retracted, and I was leading

from that into matters that would have been offered

to explain what actually resulted when the plane

left the runway until the time the accident hap-

pened.

Mr. Riley interposed objections to the questions,

and the Court sustained further inquiry along the

line of the nose gear and possible retraction diffi-

culties which I would have gone into. If the Court

ruled considering that it wasn't in the plaintiffs'

case and therefore it was just delaying the trial,

and the Court isn't interested in that explanation,

I have no objection to that, but if [935] the Court

feels that—if it is incumbent upon the defendant to

explain what happened that prevented the x^lane

from accelerating in a normal fashion, then this

evidence, it seems to me, should be admitted.
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The Court: Have you offered any evidence that

calls for this rebuttal?

Mr. Riley: I don't believe that I did, your

Honor.

The Court: Do you seek in argument to draw

any inferences from facts regarding that last point ?

Mr. Riley: No, your Honor. My objections at

that time were principally, among other things, be-

cause Mr. Sanders is not a pilot, in addition to the

other, but I don't recall bringing anything out on

cross examination that would require us to go into

that area.

The Court: Do you intend to argue from the

facts either as a circumstance indicated by the facts

or as to somebody's direct testimony on the issue

that he mentioned in his last statement *?

Mr. Riley : I am not sure I understand.

The Court : Read Mr. Koch's statement.

(Last statement of Mr. Koch read by re-

porter.)

The Court : Do you tender by any allegation of

proof that issue mentioned by him in his statement

last made?

Mr. Riley: I am afraid that we would, your
Honor. I think we would be entitled to rely as to

this [936]

The Court: You may further inquire. I do not

know whether the Court will rule in your favor

upon any objection that may be made as to a par-

ticular question. It seems to me the condition that

he found the nose gear in, if he got there quick
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enough after the accident that it is the condition

after the accident, would be admissible. I would

think that would be admissible. I understand you

have already examined him on that condition, have

you not, the condition he saw?

Mr. Koch: Your Honor, I can't answer you di-

rectly. The nose gear was recovered and it was

tested, and with respect to its mechanical perform-

ance, there is evidence that bears on the issue that

I have raised.

The Court: In view of counsel's last statement,

I will not rule that you may not ask him what he

knows about the condition of the nose gear. I have

the impression that you already asked him ques-

tions about the nose gear.

Mr. Koch: I asked him some of them, your

Honor, but I had not completed the development of

the theory of the accident.

The Court: The Court, notwithstanding the pre-

vious ruling, will permit you to ask him anything

you haven't already about what he found to be the

condition of the nose gear. By that I do not wish to

validate him at this time as an expert witness on

nose gear or as to his [937] qualifications to give

opinion evidence on nose gear.

Mr. Koch: I will ask him questions in an at-

tempt to so qualify him, your Honor.

The Court : I want you to go ahead, whatever it

is. Proceed.

Q. (By Mr. Koch) : Will you relate briefly

your experience in dealing with nose gear problems
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that the airline industry has faced in the last num-

ber of years ?

A. Well, subsequent to this particular—

—

The Court : Answer that yes or no.

A. Yes.

Q. And did that experience relate to DC-4 type

aircraft^ A. Yes.

Q. What is the nature of your own efforts in

that area?

A. Well, subsequent to the accident involved, we

as well as other airlines in the country had

some

The Court: Are you asking him for his expe-

rience, or what is it his employer did?

Mr. Koch: I am asking for his own personal

experience.

The Court: Don't say anything about "we". He
avsked you what you personally have done in that

regard.

A. As a result of nose gear incidents on DC-4's

subsequent to this particular accident, I partici-

pated in considerable [938] investigation on DC-4

nose gear steering and nose wheel retraction ox)er-

ations.

The Court : That was after this accident, did you

say ?

The Witness: That was after this accident.

Q. Did that experience cause further investiga-

tion of this accident to be made?

A. As a result of that, the CAB re-opened the

accident investigation on this particular accident.
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Q. Did you make further investigations at the

time of the re-opening with relation to the nose

gear problems and steering mechanism on this air-

craft ? A. Yes.

Q. Was the nose gear mechanism recovered?

A. Yes, it was.

Q. Do you know whether or not it was substan-

tially intact? A. Yes, it was intact.

The Court: On what date, if you know, w^as it

taken off the airplane?

The Witness: It was recovered on the beach, I'd

guess about January 22nd.

The Court: It was not then taken off the beach

attached to the airplane, is that right?

The Witness: That is correct.

The Court: Do vou know when it came off the

airplane ?

The Witness: I have no idea. Sometime between

the [939] time the accident occurred and January

22nd.

The Court : So I understand you to say the nose

gear was reclaimed on the beach on January 22nd,

is that right?

The Witness: On about January 22nd.

The Court: Is that on or about the third day

after the accident?

The Witness: Third or fourth day. My memory

is not positive as to w^hich.

Q. Did you participate in the examination made

of the nose gear and nose gear assembly on this

aircraft? A. Yes. .



Oeraldine B, Gorter, Administratrix 943

(Testimony of Paul H. Sanders.)

Q. When was that investigation made ?

A. As I previously stated, my memory is not

positive as to the date, but I am of the opinion that

it was January 22nd.

Q. What were your findings as a result of that

examination ?

A. The nose gear and nose gear steering mech-

anism had been broken out of the airplane in one

completely intact unit. As far as examination from

the surface was concerned, it appeared to be in

good order. The nose gear up lock mechanism was

also part of the assembly recovered, and it had evi-

dence of having received a fairly hard blow in a

vertical direction. This evidence was in the form of

very heavy peening on the lower side of the nose

gear up lock hook, and also evidence of the hook

digging into the attach fitting on the nose gear olio,

and both of these [940] indicated the nose wheel

had been forced upward with a fairly heavy impact.

Q. What is the significance of your finding that

the up lock—that the nose gear was up and locked,

was that your expression?

A. Well, I did not intend to convey the impres-

sion that the nose gear was up and locked. I am try-

ing to indicate that the nose gear was forced into

the up lock with quite a heavy blow, much heavier

than a normal retraction would give you. In other

words, there was definitely signs of distress, both in

the up lock hook and the attach fitting, the lock

attach fitting on the front side of the olio.

Q. Is there any significance in that finding with



944 Northwest Orient Airlines, Inc, vs.

(Testimony of Paul H. Sanders.)

respect to whether or not the nose gear mechanism

had been retracted?

A. Well, obviously the nose gear had to be some-

where in the general vicinity of up and locked to

engage the hook when this heavy vertical blow

occurred.

Q. Would that require some action on the part

of the pilot?

A. Again, obviously the pilot would have to have

retracted the gear for the gear to get in that gen-

eral area.

Q. Did your examination reveal any evidence of

mechanical failure of the nose gear?

A. No, there was no evidence of mechanical

failure on the examination conducted at Sandspit

and subsequent examination conducted on this gear

after it was removed from Sandspit [941] as part

of the re-opening of the accident investigation.

Q. Did you inspect the centering cams?

A. Yes, I did.

Q. What is the function of the centering cams?

A. The centering cams are a series of slotted

cams designed primarily to center the nose gear

prior to it being retracted into the nose wheel well.

The nose wheel well was fairly narrow, and if the

gear is not centered it will not go completely into

the wheel well. It could conceivably lodge on the

outside.

The Court: I have not understood you clearly.

Did you intend to say finally that the condition of

the nose gear and the nose gear steering mechanism
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having been driven in some manner upward into or

near their normal position while in flight and re-

tracted, that you drew from that an inference that

the pilot had accomplished such retraction, or had

attempted to, before the crash?

The Witness : Yes, sir.

Q. How long does it take the nose gear to fully

retract, if you know, approximately?

A. I'd say an average of about six seconds.

Q. Prom the end of the runway to the point of

impact in the water would take approximately how

much time?

A. Approximately 25 or 30 seconds.

Q. Does this lead to the possibility, in your opin-

ion, that [942] the nose gear did not fully retract?

A. The markings as we observed them on the

nose gear seem to bear that out.

Q. What could xoroduce such a result? How does

that come about, or could it come about?

A. During the course of this re-opened Civil

Aeronautics Board investigation, we came up with

facts surrounding other incidents that seemed to

pretty well parallel these. They were coupled with

takeoffs made from runways with snow or slush on

them, takeoffs made with a slight crosswind, in

both conditions necessitating the use of nose wheel

steering right up to the takeoff time, and in cold

weather the nose gear is a little slower to com-

pletely extend than it is in average tempei'atures.

As a result, some of these instances when a nose

gear retracted, it did not center. It stuck off the
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centered position, and as a result, jammed prior to

the time that it went completely in the nose wheel

well and the doors closed after it.

The Court: We have the conclusion of this mat-

ter by this witness made the second time, the second

time being no different from the first, that he found

indications which pointed to his belief that the pilot

had retracted this nose gear before the crash. Now,

he has come to that conclusion twice. He did it last

week; he has done it again. What more do you

wish? [943]

Mr. Koch : My understanding of his answer was

that he believed that the nose wheel jammed. Now,

I am going to explain the significance of that.

The Court: I understood you had finished in-

quiry of this witness.

Mr. Koch: This same matter, relating to the

cause of the accident.

The Court: I thought you had already finished

with this afternoon's inquiry a moment ago. After

the Court asked a question, you start asking this

line of inquiry. I had the impression you had fin-

ished, and it has led to nowhere other than where

you were last week.

Mr. Koch : I thought the last question did, and I

am sure the next two will. I am almost finished.

The Court: Please proceed and finish with the

examination. >\'^' — ' ><

Q. If the nose gear jams, what effect does that

have on the operation of the plane, if you know?
\ A. Well, if the nose gear jams in a set of cir-
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cumstances such as I have just related, the nose

gear doors are stuck in the open position and the

nose gear wheel well was open, both of these condi-

tions offer considerable more drag to the airplane.

Q. Would that have an effect, in your opinion,

on the acceleration and gaining altitude of the air-

craft? [944]

A. It would have a direct bearing on the air-

plane's ability to accelerate and gain sufficient air-

speed and altitude.

Q. In your opinion, could it cause the plane to

sink into the water? A. It could have.

Q. Is there any evidence that the failure to gain

altitude after clearing the obstruction at the end of

the runway was due to any other cause ?

A. There is no other evidence.

Mr. Koch: I have no further questions.

Q. (By Mr. Riley) : Isn't the loss of an engine

other evidence as to why the aircraft didn't remain

airborne ?

A. I assume the last question directed to me
refers to the configuration that it was making a

landing and go-around at Sandspit.

Q. Wouldn't too steep an angle of attack on

three engines at low airspeed also impair the ability

of the aircraft to maintain altitude and its air-

speed?

A. I am not aware of that being evident.

Q. Wouldn't a bank to the left after takeoff
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impair the ability of the aircraft to fly and reduce

the effective lift from that which it would have in

level flight?

A. Again, I am not giving a pilot's opinion.

I would say no, [945] a steep bank probably, but

obviously this close to the ground it isn't a steep

bank.

Q. How far aw^ay from the aircraft was this

nose wheel recovered?

A. It was picked up on the beach directly oppo-

site the air^olane, I'd say half a mile from the

airplane.

Q. It floated in with the tide?

A. Either floated in with the tide or was rolled

in on the bottom, one or the other.

Q. There was water between the aircraft at low

tide and the shore, I presume?

A. At the time we recovered the nose gear ?

Q. Yes. A. Yes.

Mr. Riley : I have no further questions.

Mr. Koch: No further questions.

The Court : You may step down.

(The witness was excused.)

FREDERICK D. CAMPBELL
called as a witness by the defendant, was sworn and

testified as follows:

Direct Examination

Q. (By Mr. Koch) : Will you state your full

name and spell the last name, please? [946]

A. Frederick D. Campbell, C-a-m-p-b-e-1-1.



GeralcUne B, Gorier, Administratrix 949

(Testimony of Frederick D. Campbell.)

Q. Are you a pilot? A. Yes.

Q. Where do you live ? A. Bellevue.

Q. By whom are you employed?

A. Pan American Airways.

Q. Will you trace briefly your aviation expe-

rience ?

A. I began flying aircraft in 1935 and went

through the Army flying school in 1939 and 1940.

I have been with Pan American Airways ever

since, a total of 17 years with Pan American.

Q. What route are you flying now?

A. Seattle to Honolulu.

Q. Did you ever fly a northerly route from

Seattle ? A. Yes.

Q. What was that route?

A. Generally, Seattle to Fairbanks and Nome.

Q. Does that route that you normally fly bring

you in the general vicinity of Sandspit?

A. At the time that I flew it that route did come

very close to Sandspit, within about 50 or 60 nauti-

cal miles, I believe.

Q. Do you recall a flight that you made on Jan-

uary 18, 1952? A. I do.

Q. Where were you? Between what points were

you flying? [947]

A. I was southbound from Fairbanks to Seattle.

The Court : What date was that ?

The Witness: January 19th.

The Court: From Fairbanks to Seattle, did you

say ?

The Witness : Yes, sir.
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Q. At that time, did Pan American use the

Civil Aeronautics Administration radio facilities?

A. Yes, they did.

Q. What frequency did you receive and transmit

over?

A. I can't recall the—I believe it was 31. I can't

say right now.

Q. Do you recall whether or not it was the same

frequency as Northwest used at the time?

A. Yes, it was.

Q. Did you hear messages to and from North-

west Flight 324 of the 17th that was proceeding

from Anchorage southbound on that occasion?

A. Yes, I did.

Q. Did you learn from your radio facility that

Northwest Airlines Flight 324 of the 17th had

feathered an engine in flight?

Mr. Riley: I object. Counsel is leading this wit-

ness.

The Court : Sustained.

Q. Was there anything during that flight that

called your attention to the Northwest flight? [948]

A. Generally the flights from Fairbanks to

Seattle

The Court : Read the question.

(Last question read by reporter.)

The Court: Meaning Flight 324. Answer yes

or no.

A. Yes, sir.

Q. What was that, do you recall?

A. I was about to say that the normal
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The Court: We are not talking about "nor-

mally". We are talking about what happened on

this occasion.

The Witness: It was an attempt, sir, to explain

how I would have the occasion to hear any messages

from Northwest.

The Court: We do not care to have that expla-

nation now. Just say what occurred.

The Witness: Yes, sir. I heard virtually all

transmissions Northwest made at that time subse-

quent to the report on his part of having feathered

an engine.

Q. Do you recall the general location of the

Northwest flight when it sent that message?

A. I believe it was in the vicinity of an intersec-

tion southwest of Sitka. I am not familiar at this

time with the name of that intersection, but I can

point it out. It was on a chart.

Q. Do you recall what the weather was at An-

nette Island at the time you became aware of the

feathering of the engine on the Northwest Flight

324? [949]

A. The weather as reported by the Air Traffic

Control was below minimums. I couldn^t say

exactly.

Q. What minimums ?

A. Below CAA minimums.

Q. Was there a message to that effect from the

Annette radio operator to Flight 324?

Mr. Riley: Counsel is still leading the witness.

The Court: Sustained.



952 Northtvest Orient Airlines, Inc, vs,

(Testimony of Frederick D. Camx)bell.)

Q. Do you have any recollection of such infor-

mation being relayed by the Annette operator ?

A. Immediately following the report by North-

west that they had feathered an engine, they were

given weather reports and/or forecasts for the var-

ious fields that they might land.

Mr. Riley: I object. I don't believe he can an-

swer what it was. It isn't responsive to the question,

and he is referring to hearsay testimony.

The Court: It is sustained. The Court wdll dis-

regard his last answer.

Mr. Koch : Would you read the question, please ?

(Last question read by reporter.)

The Court : Answer yes or no.

A. Yes, sir.

Q. To whom was that information relayed, if

you recall? A. To the Northwest aircraft.

Mr. Riley: He is calling for hearsay, I think.

The Court: The objection is overruled. He can

say what the answer was to this question.

Q. Do you recall the question?

The Court: He has answered it. Read the an-

swer.

(Last answer read by reporter.)

Q. Do you recall whether or not you yourself

flew over Sandspit that night ? A. Yes, sir.

Q. Why did you do so?

A. The ATC requested that I proceed to change

frequencies to the range of its frequency at Sand-

spit, because they wanted to
*'

/ -

The Court: No. The reason whv the Court said
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"No'' is because you are bringing a lot of hearsay

and statements that that question does not ask for,

and even counsel asking the question may not care

anything about those. Just answer directly. What
was the result of somebody's making some require-

ment of you, if it was ? Tell what it was, and do not

go into all this detail.

A. I was requested to go to the other frequency.

I did.

Q. Why were you requested to do so, if you

know ?

A. Because they were unable to ascertain what

had happened to the aircraft, I presume, and as

such they wanted me to come over and search the

area.

Q. Did you do that? [951]

A. Yes, I did.

The Court: What area?

The Witness: The area immediately adjacent or

around Sandspit.

The Court: What were you searching for, things

in the air or things on the ground?

The Witness: On the ground, presumably, al-

though that wasn't asked directly of me.

Q. In connection with your search over the area,

did you fly across the airport?

A. Yes, I did.

Q. At what height?

A. I believe the first time over the airport was
at roughly 200 feet.
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Q. What were you able to observe on the rim-

way, if anything?

A. I saw tire tracks of aircraft, marks on the

runway in the snow, appeared to be about three

inches deep.

Q. About how deep?

A. Initially, the tracks were about three inches.

The Court: Do not say "initially", but tell him

how deej) it was, if you saw how deep it was.

A. I saw they were three inches, but they varied

in depth.

Q. Where did you first observe these tracks on

the runway?

A. About one-third of the way down the runway.

Q. Did you see any threshold lights on the run-

way? [952] A. No.

Q. Did you see any lead-in lights on the run-

way? A. No.

The Court: What do you understand by thres-

hold lights, as compared to some other kind?

The Witness: Threshold lights are green lights

at either end of the runway indicating the limits of

the runway.

The Court : Does it indicate to you anything

about permission to land or not to land on that

runway ?

The Witness: No, sir.

Q. What kind of lighting, if you recall, was on

the runway? A. Flare pots.

Q. Where were they located?
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A. On either side of the runway.

Q. Do you recall anything about snowbanks or

furrows ?

A. I saw some snowbanks on each side, I

couldn't say how high.

Q. Where in relation to the snowbanks were the

flare pot lights?

A. They appeared to be inside of the snow fur-

rows.

Q. Were they on the surface of the runway

or

A. They were on top of the snowbanks. I can't

recall—I'd say that they appeared to be on top of

the snow, but inside of the snowbanks, but I'm not

sure of that.

Q. With respect to the aircraft marks which

you observed on the field, could you tell whether

it was a three-engine [953] or four-engine plane,

what type of plane the marks came from?

A. I could tell it was a tricycle landing gear,

with a nose wheel and two main gear, but I could

never tell the number of engines from that.

Q. Will you describe as best as you can the

snow tracks that you observed on the runway?

A. At the point one-third of the way down the

runway, they appeared to be about three inches

deep, the ruts made by the main gear and, for a

time, the nose gear. As those marks continued to

the end of the runway, or virtually to the end of the

runway, they became, the depth became less until

finally they disappeared completely.



956 Northioest Orieyit Airlines, Inc, vs,

(Testimony of Frederick D. Campbell.)

Q. Where did they disappear?

A. Practically at the end of the runway, very

near it, as I could tell from my pass over the air-

port.

The Court: You mean so far as you could tell,

is that what you mean?

The Witness: Yes, sir.

Q. From that observation, can you judge how
far after the point of touchdown the tracks began to

appear shalloAver?

A. It seemed almost immediately afterwards.

Q. Have you ever landed in snow?

A. Yes.

Q. Have you ever landed in a crosswind? [954]

A. Yes.

Q. In your opinion, if you had been the pilot

of Flight 324 of the 17th, January 19, 1952, and had

landed at Sandspit, British Columbia, slightly high

and slightly fast, with the No. 1 engine feathered,

at a ground temperature of 34 degrees, in a south-

west crosswind, touching down one-third of the way
down the runway 5,150 feet long and 150 feet wide,

covered with three inches of snoAv, and with three

foot high snowbanks on each side of the runway,

which was lighted by flare pots on the surface of

the snow inside the runways and which reduced the

runway width inside the flare pots to approximately

135 feet, the runway having neither lead-in lights

nor theshold lights, would you have tried to stop or

attempt to take off again?
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A. I can't answer that, in view of the multi-

tude of variables that did exist.

Q. Do you mean you don't know whether you

would do one or the other?

A. I would have to be there and try it before I

could answer that.

Q. What would be the considerations that would

be in favor of attempting to stop ^.

A. Well, the remaining length of the runway,

and there is a possibility that in the approach they

might have had excessive speed or un-normal speed

in the approach. That [955] would make part of the

decision. Whether or not, if I had had power off in

the approach for some period of time, so that I

might possibly, immediately applying power to the

remaining three engines, they may not take hold

immediately and give me full power; or if I had

had power on during the landing, where I felt a

rapid increase of throttle would actually give me
full power immediately. Also, the crosswind that ex-

isted.

Q. What effect might that have?

A. Well, we are assuming we have landed and

whether or not we would take off, is that the point ?

Q. Yes, whether you should try to stop.

A. The crosswind would—No. 1 engine out; the

crosswind was from the right; there would be a

drift. The tendency of the aircraft would be to

weathercock to the right, and you wouldn't have

the No. 1 engine to assist you in keeping it straight,

so as to stop straight.
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The Court : If you had landed on an area and

you could choose whether you would have a three

inch snow on the runway or a strong crosswind

hitting the plane as it landed; if you didn't have

to have both of those conditions, which one would

you choose to make it easier on the landing ?

The Witness: The landing on three inches of

snow without a crosswind would be easiest.

The Court: Easier than landing with a [956]

crosswind without the snow, is that right?

The Witness : You said a strong crosswind. Yes,

sir.

Q. How long a time would you have had to

make up your mind which of these alternatives you

would adopt ? A. A very few seconds.

Q. In your opinion, is it a close question as to

what you would do under the circumstances?

A. As I previously testified, I would say that

all things the way they could have been, all one

way or all the other, would make a very big dif-

ference.

Mr. Koch : I have no further questions.

Cross Examination

Q. (By Mr. Riley) : In your approach you made

to the field at 4 in the morning, was it still dark?

A. Yes, it was.

Q. And you went over the runway at 200 feet,

I believe you testified. How fast were you going?

A. About 135 or 140 miles an hour.
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Q. Could you tell how high the snowbanks were

on the edge of the runway? A. No.

Q. Then how in the world can you tell how deep

the ruts were on the runway, going 135 miles down

the runway at 200 feet? [957]

A. The snowbanks on either side varied, or shall

we say rolled, from the rolling motion of the snow,

rather than a sharp vertical line like the tires make,

and it was mv impression that they looked to be

about three inches deep. If it had been much more

than that, the axles might have made an additional

mark on the snow, whereas in the banks on either

side, because they varied with the ground level on

either side of the runway

Q. Was your^

Mr. Koch: May he finish his answer?

The Witness: I have nothing further.

Q. Was yours the aircraft that flew over to

Annette to pick up Coast Guard personnel and sup-

plies to bring them to Sandspit? A. No.

Q. Do you know whether or not that was done

by other Pan American aircraft ?

A. It wasn't done by Pan American aircraft.

Q. Do you know whether or not it was done at

all? A. No, I don't.

Q. Do you know whether or not other aircraft

assisted in the rescue?

The Court: Mr. Riley, you are inclined to do

something which I do not know the cause of. What-
ever it is, it is not helpful to you and it is not help-
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ful to the [958] witness and the Court. Try to speak

distinctly and let the witness understand the ques-

tion and let others understand it. There is something

about your method of speech, or the rapidity of it,

or all of the speech characteristics taken together as

you employ them, that seems to interfere with the

objective in mind. Proceed.

Mr. Riley: I will withdraw the question. Thank

you, Your Honor. I have no further questions.

The Court: Is there anything else?

Mr. Koch: No, Your Honor.

The Court: Step down. Call the next witness.

(The witness was excused.)

DONALD L. LEONARD
called as a witness by the defendant, was sworn and

testified as follows

:

Direct Examination

Q. (By Mr. Karr) : Will you state your full

name for the record, please?

A. Donald L. Leonard.

Q. Where do you live?

A. At 16244 8th Avenue South, Seattle, Wash-

ington.

Q. What is your occupation?

A. Captain of Northwest Airlines. [959]

Q. How long have been connected with the avia-

tion industry? A. Since 1941.

Q. What educational background did you have

for your aviation work?
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A. High school and college.

Q. What line of study did you pursue in col-

lege? A. Aeronautical engineering.

Q. When you entered the aviation industry in

1941, in what capacity did you commence your

work?

A. I started as a student in 1941 to learn to fly.

Q. You said you have been with Northwest Air-

lines since 1944?

A. I hadn't said that, but it is right.

Q. How long have you been a captain of North-

west Airlines ? A. About six years.

Q. Did you have some military experience in

the field of aviation during the war?

A. I taught flying for two and a half to three

years in the military.

Q. Approximately when was that?

A. In 1941, 1942 and 1943 early 1944.

Q. Since you became associated with Northwest

Airlines in 1944, have you been regularly engaged

in flying ever since ? A. Yes, sir.

Q. What types of aircraft have you flown?

A. For Northwest Airlines, I have flown [960]

the DC-7, DC-6, Boeing 377, 1049, DC-4, DC-3, and

I have flown many of the military—most of the

military heavy bombers, some of the fighters, all

their trainers, plus some jet aircraft such as the 707

and the T-33.

Q. Have you had experience in flying the route

between Anchorage, Alaska, and Seattle, Washing-
ton? A. Yes, sir.
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Q. The route which the plane was flying at the

time of the accident that is the subject of this case?

A. Yes, sir.

Q. One of those routes is overwater, the over-

water route. There is another route over the land,

I believe. Have vou flown both of them?
«/

A. Yes, I have.

Q. Have you ever been into the Sandspit airport

in an airplane? A. Yes, sir.

Q. What is the Airline Pilots Association?

A. It is a professional organization comprised of

airline pilots throughout the world.

Q. Do you occupy an official position in that or-

ganization ?

A. Yes. I am the Regional Safety Engineering

Chairman for this region.

Q. How long have you occupied that position ?

A. About seven years.

Q. What are your responsibilities in connection

with aircraft [961] as Regional Safety Engineer-

ing Chairman for ALPA?
A. I cooperate and coordinate procedures, air-

ways, and all relevant safety matters with the Gov-

ernment agencies, including accident investigations

and preparation for hearings, etc.

Q. As Regional Director, what does the region

consist of which you direct?

A. The western states of Montana, Idaho, Ore-

gon and Washington, with some assistance in Al-

aska and Hawaii.
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Q. Are there other pilots who work with you as

their director in this Regional Safety work?

A. Yes, sir.

Q. You referred to the aircraft accident investi-

gations. Is that a part of your job as Regional

Safety Director? A. Yes, sir.

Q. Have you investigated aircraft accidents on

more than one occasion during the last six or seven

years you have occupied your present position?

A. Yes, sir.

Q. Could you give us a general idea of the extent

or the number of aircraft accidents you have had

occasion to study and investigate ?

A. I never counted them. It's around 20 or 25,

I would guess.

Q. Is your work limited to aircraft accidents of

Northwest Airlines, or does it include accidents that

occur to any [962] airline in your region?

A. It includes all airlines in my region.

Q. In connection with your investigation work,

do you serve as a member of the investigating team ?

A. Yes, sir.

Q. Are you called in investigating work solely

by the Airline Pilots Association whom you serve as

Regional Director, or are you sometimes called in

by others ?

A. I am sometimes called in by the Civil Aero-

nautics Board to assist them.

Q. You have participated in investigations at

their instance, have vou ?
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A. Yes, specifically for non scheduled air car-

riers where they have no technical representative in

the pilot field. They will ask our help in the acci-

dent investigation.

Q. Have you also done consultation work on air

safety and engineering matters?

Mr. Riley: Mr. Karr falls in the same practice

of leading the witness as Mr. Koch does.

The Court: Avoid leading. It is not necessary.

This man is too intelligent to lead.

Q. What if any consultation work have you done

in air safety and engineering matters ?

A. I have done some work with aircraft manu-

facturers and component manufacturers such as

Boeing Aircraft, Douglas [963] Aircraft, Lockheed,

Hamilton Standard.

Q. Did you have a part in the investigation of

the Sandspit accident which is the subject of this

lawsuit? A. Yes.

Q. Did you go to the scene of the accident?

A. Yes, I did.

Q. And about when did you arrive there?

A. About eight hours after the accident.

Q. That would be on the morning of January

19th, is that correct?

A. Approximately 9 A.M. in the morning.

Mr. Riley: I would like to ask if this witness

went there at the request of the Civil Aeronautics

Board, and if he did, I object to any testimony he

might have, counsel having been able to keep out

anything I tried to bring in from the CAB.
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The Court : This man is a sworn witness and he

can testify to what he saw on the ground. He may

not be permitted over objection to testify to certain

deductions or the results of studies, but he can tes-

tify as to what he saw, unless the time it was seen

is too remote.

Mr. Riley : That is exactly what counsel has been

able to keep me from showing. I have had docu-

ments and reports which it was felt were self-serv-

ing declarations of the company which were sub-

mitted to the CAB.
The Court : That is an act of something with the

hand [964] or mind. What he says he saw with his

own eyes is subject to your cross examination, and

the Court is of the opinion that nothing has occur-

red to indicate the justification of any ruling upon

his qualifications to testify or propriety of his doing

so as to a given question. You may proceed. Ask
him appropriate questions.

Q. I think you said you arrived on the morning

of the 19th. About how many days were you at

Sandspit on that occasion?

A. Approximately two weeks.

Q. Was your time during that entire two weeks

devoted to investigation of this case?

A. Yes.

Q. Could you tell us in general what your ac-

tivity was in that connection ?

A. Well, of course, our first assignment arriving

at the scene
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The Court: Not "our", your.

A. My first assignment on arriving at the scene

as part of the investigating team was to first of all

assure ourselves that the survivors were adequately

taken care of and that we had recovered all the

survivors, so we devoted a few hours to that en-

deavor.

Q. Did you interview survivors in the course of

your work? A. Yes, sir.

Q. What else, in general, did you do? Whom
did you interview, [965] just so we have a general

picture of your activities?

A. We interviewed the radio operators on duty

at Sandspit, the airport management, the people at

the Department of Transport, Canadian Pacific Air-

line guest house that had the survivors in bed and

had helped take care of them. We talked to the De-

partment of Transport people that were part of our

investigating team, just in general went on with our

investigative work.

Q. Did your work either at Sandspit or subse-

quent thereto also include interviewing Northwest

Airlines personnel who had some connection with

the accident?

A. Yes. As part of our accident investigation,

we had to go over the maintenance records, the crew

training records, and the flight plan and the flight

log and the radio reports, weather reports, etc.

Q. Did you check all those at one time or an-

other as part of your work?
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A. Yes, sir, I did.

Q. Did you also while you were at Sandspit on

this occasion of ten days or two weeks after the ac-

cident have opportunity to examine the plane itself ?

A. Yes.

Q. Did you do that on more than one occasion?

A. Yes.

Q. Were you actually aboard the plane in the

course of that [966] investigation?

A. Yes, the first morning I arrived at the scene,

the aircraft was partially out of the water. We
could walk

The Court: Ask him a question.

Q. On how many occasions were you aboard the

plane during your investigation there in that two

week period, just in general? A. Three times.

Q. Were efforts made to salvage the plane while

you were there? A. Yes.

Q. Did you participate in that activity?

A. Yes.

Q. In connection with the CAB hearings in the

case, did you appear as a witness at the hearing in

Seattle? A. Yes, I did.

The Court: CAB hearing?

The Witness: Yes, sir.

Q. Did you return to Sandspit in June, 1952,

for further investigation and check?

A. Yes, sir.

Q. About when did you do that?
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A. We arrived there on June 8th.

Q. How long did you remain on that lYivfl

A. Three days.

Q. Was there subsequent consideration and in-

vestigation of [967] this accident by the CAB after

your later study at Sandspit?

A. Yes, there was.

Q. Did that involve study by you or investiga-

tion by you of the nose gear assembly^

Mr. Riley: Counsel is leading the witness, if the

Court please.

The Court: The objection is sustained.

Q. What if any study of the nose gear assem-

bly did you make after your initial work?

Mr. Riley: I will object. Strike that.

The Court: You may proceed.

A. I had the nose gear air expressed to me from

Sandspit here at Seattle, and we inspected it here

in Seattle, then forwarded it to the Civil Aero-

nautics Board in Washington for further investiga-

tion.

Q. And after further investigation by the CAB,
was there an additional hearing in St. Paul some-

time in 1955"? A. Yes, sir.

Q. Did you also participate in that hearing "?

A. I did.

Q. Let me direct your attention to the subject

of briefing of military personnel who are to engage

in an overseas flight. Are you familiar, in gen-

eral, with the provisions of the contract between

Northwest Airlines and the United States Govern-
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ment on the matter of briefing personnel in [968]

advance of flight? A. I am.

Q. Had you prior to this accident flown out

of Haneda Airport, from which this flight origi-

nated, on more than one occasion? A. I had.

Q. Had you on any occasion observed the brief-

ing procedures which the Government followed in

advising military personnel in advance of such a

flight, in conformity with the contract provision?

A. Yes, I had.

Q. Would you describe it to us?

A. I had not seen the entire briefing procedure,

but we had to walk through the briefing room at

both McChord Field and Haneda Airport in Tokyo

on our way to the dispatch office, so the briefing

was in progress. They would get the passengers in

a room with a display of all of the emergency

equipment. The life raft would be fully inflated

with all its emergency provisions spread out around

it such as emergency food, fishing kit, bailing bas-

ket, oars, canopies, etc., Gibson Girls, emergency

radio, life vests, and the military would give a

general briefing of this equipment, plus its usage,

to the passengers.

Q. Was that procedure followed as a prelim-

inary to each overseas flight of military personnel?

A. To the best of my knowledge, it was con-

ducted before each [969] departure, yes, sir.

Q. Was similar procedure conducted by the

military in Seattle for flights en route from this

side over to
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Mr. Riley: Counsel is consistently leading this

witness.

The Court: Sustained.

Q. Was there any difference in the procedure

that you have described, Captain Leonard, in flights

originating from Seattle to Japan?

A. The flights originated at McChord Field at

Tacoma, and the procedures were precisely the

same.

Mr. Riley: I think that is all irrelevant, unless

counsel wants to offer some proof that he can con-

tract away their obligation to brief these passen-

gers themselves. The Civil Air Regulations are in

evidence, and it is required by them in so many
words to brief their own passengers. I think it is

a well-established proposition in law that no per-

son can contract to relieve himself of the duty im-

posed upon him by law, 38 Am. Jur., Negligence,

and many cases cited thereunder. I am not admit-

ting for a moment that these passengers were ever

briefed, but it seems to me we are going far afield.

The Court: The Court is not getting that im-

pression. What do you propose to prove that is

material to this evidence, if it was done by the

military? [970]

Mr. Karr : I propose to prove, your Honor, that

the facilities for briefing were infinitely more elab-

orate and complete than they could have been to

passengers on an airplane. I don't contend at all,

as Mr. Riley suggests, that we tried to relieve our-

selves of anything, but I am trying to explain the
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type of instruction that the passengers we had were

given before they got on our flight, and every flight,

it being implied in Mr. Riley's case that we don't

adequately inform them about the use of the equij)-

ment. I am trying to show they were informed

much more fully than we could have undertaken

to inform them. May I proceed, your Honor?

The Court: You may.

Q. Would you compare, if you can, the extent

of the briefing that was provided by the military

as you observed it at Haneda Airport, with the

type of instruction which the stewardess gave?

The Court: Are you going to show that that

type of instruction was given to them in this par-

ticular instance?

Mr. Karr: I cannot show it in this instance. I

can only show the regularity of the procedure.

Mr. Riley: If they can't show it was done in

this case, I can't see what all this other has to do

with it.

The Court: The objection is sustained.

Q. May I direct your attention to the subject

of oil coolers. [971] Have you ever experienced a

broken oil cooler in flight? A. Yes, I have.

Q. What did you do when that occurred?

A. We feathered the engine.

Q. Is that matter of a broken oil cooler or oil

cooler assembly something which you as a pilot fly-

ing a DC-4 can see from the pilot's cabin?

A. Yes, sir.

Q. In the experience you have referred to, where
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you had that experience, did you so diagnose it

while you were in flight ? A. That is right.

Q. And was your diagnosis proved to be correct

when you landed "? A. It was correct.

Q. Is the matter of an oil cooler failure, the

type we are talking about, a particularly uncom-

mon experience in the aviation industry?

A. No.

Mr. Riley: I think counsel is still leading the

witness.

The Court: Sustained.

Q. Would you state whether or not that is a

common or an uncommon experience in the avia-

tion industry?

A. It is quite a common occurrence, especially

in the cold climates such as the northern regions

that some of the airlines operate.

Q. What does the temperature have to do with

the occurrence? [972]

A. It congeals the oil, makes it heavier, and the

high pressure under which it operates has a tend-

ency to induce ruptures in the core itself. Also,

the ice breaking off of the props, or slush and ice

coming off the gear somewhere, will have a tend-

ency to do damage to the front of the oil cooler

core itself, physical damage.

Q. Would you say that it is or is not possible

to differentiate when you are flying the plane be-

tween a leak caused by a break in the oil cooler

assembly, as distinguished from a leak from the

engine? i iv-^
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A. I believe it is quite easy to distinguish be-

tween them.

Q. Can you tell us how ?

A. The oil cooler assembly hangs well forward

on the engine, while directly beneath it—it is com-

pletely enclosed in its own housing and shell, so

that it is isolated from the rest of the power pack-

age; and an oil leak up in the engine in flight, the

air flowing through the engine will drag the oil

back to the back of the engine or over the top of

the wing, or down through the oil drain line

towards the back of the nacelle ; where an oil cooler

faikire, in the oil cooler assembly area, will flow

out around its own housing.

Q. When one is in flight at night, would one be

able to determine a break in the oil cooler assem-

bly, would you say?

A. Yes, sir. We have very adequate light avail-

able to us [973] to inspect the entire engine and

oil cooler assembly.

Q. What type of lighting is that with reference

to a DC-4?

A. We are required to carry individual flash-

lights, plus the wing lights that can illuminate the

entire top surface, leading edge, of the wing, plus

an Aldis lamp that is a very intense bright light.

Q. All of those facilities are available, then, for

inspection of a break of this kind, are they?

A. Yes. Actually, any one of the three generally

will be adequate to ascertain the problem.

Q. May I direct your attention to the subject
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of the airport at Annette on the night of the acci-

dent. In the course of your investigation, have

you determined whether or not it was reported to

Captain Pfaffinger that Annette was below mini-

mttms as he was flying southbound"?

Mr. Riley: That question is leading, calls for a

hearsay answer.

The Court: The objection is sustained. You
should ask him did he have information about it,

and if so, what it was.

Q. Did you in the course of your investigation

learn what the condition of the Annette airport

was as Captain Pfaffinger was southbound with

reference to whether or not it was above or below

minimums? A. Yes. [974]

Mr. Riley: I think it is still leading.

The Court: The objection is overruled.

Mr. Riley: I believe it still calls for a hearsay

conclusion.

The Court: I am not so certain about that.

Mr. Karr: I haven't asked what he determined.

I asked him if he did determine it.

The Court: The Court has not ruled anything

out yet. That was the last question *?

Mr. Karr: Yes, your Honor.

The Court: You may proceed.

Q. Do you know what the question was?

The Court: Read the question.

(Last question read by reporter.)

A. Yes, sir.

Q. What did you learn about that in your in-
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vestigation? A. That the weather was

Mr. Riley: If the Court please

The Court: Just the results of it, please.

A. That the weather was below minimums at

Annette. Is that brief enough, sir?

The Court : That is sufficient.

Mr. Riley: It seems to me that should be

stricken. He wasn't there. He discovered it from

someone else, and he is reporting the conversation

with someone else. [975]

The Court: The objection is overruled.

Q. By minimums, what do we refer to in the

aviation industry?

A. The landing or takeoff minimums of Civil

Air Regulations, or a law to the pilot under which

he can operate.

Q. What specifically do we refer to as mini-

mums? Minimum of what?

A. Minimum ceiling and visibility.

Q. Ceiling has reference to what?

A. The height of the base of the clouds above

the ground.

Q. And visibility?

A. Is the horizontal distance that you can dis-

cern an object.

Q. When the conditions at an airport are re-

ported to a pilot as below minimums, was it per-

missible under NWA procedures for him to have

attempted a landing at Annette? A. No, sir.

Q. Would it have been permissible with the con-

ditions reported to him at Annette as below mini-
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mums, would it have been permissible under CAA
procedures for him to have attempted a landing at

Annette? A. No, sir.

Q. What would have been the consequences had

he done so in violation of both NWA and CAA
procedures ?

The Court: If you know.

A. The consequences generally would be the

revocation of his pilot's license. [976]

Q. May I direct your attention to the safety

equipment or crash and firefighting equixDment at

the two airports, Annette and Sandspit. Are you

in general familiar with the equipment at both

such airports? A. Yes, I am.

Q. What if any crash or firefighting equipment

was there at Annette Island on January 19, 1952?

A. None.

Q. What if any crash and firefighting equipment

was there at Sandspit at that time?

A. None.

Q. AVith reference to Coast Guard facilities,

was there a Coast Guard facility in the vicinity of

Annette Island? A. Yes, there was.

Q. What equipment did it have?

A. The equipment consisted of two approxi-

mately 18 foot rowboats and two amphibian-type

aircraft.

Q. Where was this Coast Guard station located

with reference to the airport?

A. Approximately four or five miles from the

airport.
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Q. And were the rowboats you have referred to

at the Coast Guard station these four or five miles

from the airport? A. Yes, sir.

Q. Referring to the amphibian equipment, I

think you said there were two ami)hibian aircraft

at the Coast Guard station? [977] A. Yes.

Q. Do you know w^hether those aircraft were

usable for night w^ork?

A. No, they were restricted to daylight, visual

flight rules only.

Q. On a night such as the one when this acci-

dent occurred, was aircraft operation possible on

visual flight rules even if they had not been re-

stricted to daytime operation? A. No, sir.

Q. Assume that both airports, Annette and

Sandspit, were above minimums—that isn't the

evidence as to Annette, but I ask you to assume for

the purpose of this question that the landing condi-

tions at Annette were above minimums; take into

account the safety and rescue equipment which ex-

isted at both airports ; suppose that you were flying

on instruments at night with one engine feathered,

as Captain Pfaffinger was; and that you were

roughly equidistant from Annette and Sandspit:

which is the more suitable airport to select for a

landing, taking into account all those considera-

tions? A. I would say Sandspit.

Q. Why?
A. Because of the approach procedure to the

airport, the final approach pattern and the missed

approach procedure.
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Q. In what respect do you consider Annette in-

ferior? [978]

A. Annette has some hills approximately 3,000

feet high within about three miles of the airport,

just about three miles from the airport, and they

constitute quite a hazard under wind conditions.

It gets very turbulent there, and these hills have

been a constant source of headache to air travel

through the Annette area.

The Court: The Court will be at recess ten min-

utes.

(Recess.)

The Court: You may resume the interrogation.

Q. In the course of your period at Sandspit

immediately following the accident, did you have

an opportunity both to examine the airport there

and inform yourself as to its condition?

A. Yes, sir, I did.

*" Q. What would you say as to whether the land-

ing conditions at Sandspit on the date of this acci-

dent were or were not normal for landing condi-

tions at that time of year and that sort of territory?

A. I would say they were normal.

Q. May I direct your attention to the matter of

emergencies. Is there a distinction between an ac-

tual emergency, as that term is used in airplane

flight, and a potential emergency?

A. Yes, there is.

Q. Can you explain that for us? [979]

A. An actual emergency is when you are in

serious trouble and must do something immediately,
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that you are on fire or liave lost more than two

engines or something is very structurally wrong

with the airplane. A potential emergency is when
vou have some malfunction that, combined with

something else additional, could put you in that

condition.

Q. By ^^that condition," you mean what?

A. In the emergency condition.

Q. In what category does three-engine opera-

tion fall as between potential emergency and actual

emergency? A. It is a potential emergency.

Q. What if any training is a pilot given in

three-engine operation with Northwest Airlines?

A. He is given extensive training during his

original training periods. Then every six months

during his proficiency check ride by CAA check

pilots, he must demonstrate his ability to ade-

quately operate the airplane on both three and tw^o

engines.

Q. You say those checks come how frequently?

A. Every six months.

Q. Is the occurrence of three-engine operation

a particularly unusual one or not, in airline oj^era-

tion?

A. No, it is a daily operation, I'd say, in the

airline industry.

The Court: Did the pilot of this plane survive

the [980] accident?

The Witness: No, sir.

The Court: You are like the rest of us, then.

You have no knowledge from any record he made
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or from any statement he made as to what his prob-

lems were at the time of his landing? You have

nothing from him that reflects what was in his

mind as to his concex)tion of the problem that he

was working with when he was attempting the land-

ing?

The Witness: No, sir, we don't.

Q. Was it the practice, Captain Leonard, in the

airline to notify the x)assengers when you simply

had a X3otential emergency in flight?

A. No, it w^asn't.

Q. Under CAA procedures, was the pilot re-

quired to notify the passengers of a potential emer-

gency? A. No, sir.

Q. Under such CAA procedures, was it even

recommended by the CAA that the passengers be

notified of a potential emergency? A. No, sir.

Q. Now, with reference to the use of this word

emergency, I would like to call your attention to

an airport chart of the Sandspit airport. Plain-

tiffs' Exhibit 31. Are you familiar with that

chart? [981] A. Yes, sir.

Q. You have seen that chart before, haven't

you? A. Yes, I have.

Q. What does the word "emergency" on an air-

port chart as appears on Plaintiffs' Exhibit 31 in-

dicate ?

A. It is merely a classification of that airport

for the type of—we have different classifications

of an airport, and this is just a classification, one

of the classifications.
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The Court: What is it you call that Plaintiffs'

Exhibit 31 ?

The Witness: This is a range procedure chart.

The Court: What is the entire thing?

The Witness: It is copies from Northwest Air-

lines Operations Manual.

The Court: Is it a compiled flight manual pur-

portedly used by Northwest Airlines?

The Witness: It is part of it, yes, sir.

The Court : It is part of a manual, is that right ?

The Witness: Yes, sir.

Q. We have been talking about emergency and

potential emergency experienced in flight. Does

the use of the word ^'emergency'' on the chart that

we have been referring to, where there is an air-

port illustrated, have any relationship to the use of

emergency and potential [982] emergency as de-

scribing certain characteristics encountered in

flight? A. No, none whatever.

Q. Does the word "emergency" on an airport

chart of the type we have referred to showing

Sandspit have any relationship to the character of

a flight, or the experiences in flight that are en-

countered, that can land at that airport?

A. No, they do not.

Q. The words are used entirely differently, is

that correct?

A. It is merely an unfortunate classification of

an airport.

The Court: To what, specifically, did your last

answer refer?
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The Witness: The word "emergency," sir.

The Court: It doesn't mean anything to you, is

that what you mean?

The Witness : No. It merely means to me some

other airport than our normal terminals, alternates,

provisionals, or refueling. That could just as well

be ^^all others" on there as "emergency."

Q. Referring to the subject of lifesaving equip-

ment, are you familiar with the type of life vests

that were installed on the DC-4 airplanes operated

by Northwest Airlines? A. Yes, sir.

Q. Where were they located? [983]

A. Normally in the overhead hat rack.

Q. By ^ ^normally," what do you have reference

to ? Were there some occasions when they weren't ?

A. There was some configurations where there

was no hat rack above some seats, aft of the main

cabin door, so they were put on the side wall.

Q. Can you tell us whether that means a couple

of seats, or four seats, or are we talking about a

major x)art of the airplane?

A. Generally only one or two seats, double seats,

that is.

Q. With the TWA DC-4, where were the life

vests located ? A. Overhead in the hat rack.

Q. Same hat racks as in the NWA x>lane, same

location of A. Yes, sir.

Q. Are you familiar with where the life rafts

were located in the two types of DC-4, that is, the

kind owned and operated by Northwest Airlines as

distinguished from the type Northwest Airlines
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rented from TWA? A. Yes, sir.

Q. Where were the life rafts located on the

Northwest Airlines owned planes?

A. Usually were mounted directly forward of

the main cabin door and directly adjacent to it.

However, there were some exceptions to that where

they were mounted just aft of the main cabin door

and adjacent to it. This was merely [984] the

width of the door that would separate the location

of the cabinet, apx)roximately three feet. There

was spots on the floor, tie-down holes in the floor

where they could be fastened, just a matter of turn-

ing the cabinet around so it would face the door in

all cases.

Q. What if any difference was there in the cabi-

nets that contained the life rafts in the Northwest

Airlines planes as distinguished from the TWA
chartered planes?

A. As best I could tell, thev were identical.

Q. What if any instruction was given to North-

west Airlines pilots on both the location and the

use of life rafts?

A. There was a very complete instruction given

to all crew members, including the pilots, when you

first were assigned to overseas duty. Then there

was a recurring training every six months. You
were required to go in and put in a full day in

training session. One of these sessions would be

classroom drill. We would have a raft inflated,

along with the emergency equipment from the raft,

life vests, emergency radios, all out on the floor
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of the classroom, and all crew members had to par-

ticipate in demonstrating the use of them and in

showing their knowledge of these components. Usu-

ally there was some movies or other drills given

in the classroom, along with a test.

The other six months drill was what we call a

wet drill. We would go out to a lake near the

airport and [985] actually take the life vests and

life rafts and inflate them in the v^ater, and would

utilize all of the emergency equipment on the raft

to show that we knew how it functioned and what

it was for, and that we could remain up to date

wdth it.

Q. Was that type of regular training every so

many months given to x)ilots only, or to whom else

in the airline organization was it given?

A. Given to all crew members, pilots, co-pilots,

flight engineers, navigators, stewardesses, pursers,

flight service attendants, etc.

Q. Did each of these various members of the

crew have this type of instruction with the same

frequency, every six months?

A. Yes, they are required by company regula-

tion to have this every six months, or they are not

qualified to fly on overseas trips.

Q. Apart from the matter of instruction on use

of such equipment at these regular instruction

periods, what if any attention was a pilot required

to pay to the location of such equipment in a xolane

when he flew it?

Mr. Riley: I object, your Honor. He is consist-



Gera!dine B. Gorter, Administratrix 985

(Testimony of Donald L. Leonard.)

ently leading the witness. The material is entirely

irrelevant, anyway. It hasn't been shown to relate

in the least bit to this aircraft. This man hasn't

stated he trained this crew. He is resorting to ir-

relevant hearsay he has [986] gathered on behalf of

the company. I can't see it is serving any worth-

while purpose.

The Court: Is there any response?

Mr. Karr: We are entitled to show^ what train-

ing and what procedures are followed in connection

with the use, the location and the knowledge of

lifesaving equipment. I am proposing to show

through Captain Leonard, an experienced pilot,

just what procedure a pilot follows, by require-

ment, each time he boards a plane as a crew cap-

tain, regular company procedure.

The Court: You may do that. You may or may
not profit thereby, but connect it up with what was

done in this case. Proceed.

Q. Can you tell us the procedure in that connec-

tion?

A. Yes, sir. When the crew reports to the air-

plane, they report at least twenty minutes prior to

the boarding of the passengers or scheduled de-

parture time. The captain then organizes his en-

tire crew at the aircraft and runs a physical and

oral quiz with all his crew members so that he is

sure that they all know the emergency equipment

on board the airplane, its proper location, how to

use it, they all know their designated stations in

different types of emergency, that they all have
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checked the equipment which they are assigned to

make sure it has been overhauled within its time

limits, and runs a general [987] emergency drill to

familiarize all of his crew with his own emergency

procedures.

Q. What is that procedure or practice called?

A. It is called a briefing.

Q. And with what frequency is that done?

A. It is done prior to the departure of the crew

for each trip.

Q. Now, you said that they checked the equip-

ment to see whether it was within limits, I think

was your reference. What do you mean by that?

A. Each life vest and life raft is required to

be overhauled and reinspected periodically, so we

checked the cards on the equipment to make sure

it is within its proper periodic inspection time.

Q. Does that checking occur either by the pilot

or someone else under his direction before each

departure? A. Yes, sir.

The Court: By that, you mean it is supposed to

be, do you not?

The Witness: No, sir. I mean it is done.

The Court: How do you know?

The Witness: A captain gets on the airplane

with his crew. The crew members are there with

him. He asks them, "Where is the life raft?" The

crew member must go to the life raft and show him

where it is. He asks them, "What is the date on

it?" [988]

The Court: How does the president of the com-
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pany know if you will do that? Someone might

overlook it sometime, might he not?

The Witness: Yes, they might. They could

overlook anything, I suppose, sir.

The Court: You may proceed.

Q. With reference specifically to the life rafts

on this plane, did you see them at any time during

the period of ten days or two weeks you were at

Sandspit following the accident?

A. Yes, I did.

Q. Tell us when and where you saw them, as

nearly as you recall.

A. There were three life rafts on board. The

ten-man raft was partially protruding from the

cockpit window. Another part of it was protrud-

ing from the astrodome and was secured some way
to the inside, was shackled so you couldn't pull it

out. The two twenty-man rafts were recovered

subsequent to the accident on the beach.

Q. How long after the accident, do you recall ?

A. I believe it would be recovered, the first one,

on Monday following the accident, two days follow-

ing the accident; and the other one, I believe, was

the following day.

Q. How did they reach the beach, by the way?

A. They floated in on the tide.

Q. At the time they floated in to the beach on

Monday and [989] Tuesday following the accident,

had the cabin portion of the plane disintegrated

to any appreciable extent at that time?

A. Not that I could tell, no, sir.
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Q. When they were recovered on the beach, were

they or were they not inflated?

A. They were not inflated. They were intact in

the original stowage packages.

Q. Was examination made to see whether they

would inflate?

A. One of them was inflated upon its return to

the States. The other one, I don't know what its

disposition was.

Q. There was some testimony, I believe it was

this morning, with reference to the problem, if it

is a problem, of landing an airplane with a frozen

rudder tab. Would you be able to comment on

whether or not a frozen rudder tab would make it

harder or easier to land the airplane?

A. I would say it would make the landing easier.

Q. Why would that be?

A. When you are normally flying on three en-

gines, you apply a rudder tab correction to trim

the airplane out so it will fly hands off. Your

reason for this is because of your unbalanced

power. As you reduce your power to symmetric

power again for your landing, you must re-trim

the airplane for symmetric j)ower, and if your rud-

der tab Was frozen in neutral position for landing,

you wouldn't have to make [990] this additional

rudder tab correction.

Q. There has been testimony in the last day or

two about the plane approaching the airport at

Sandspit, being, let's say, a mile from the airport at

an altitude of 800 feet, more or less, and the speed
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of descent which might then be necessary to come

into the airport and make the landing. Can you

comment on that subject?

A. In this specific case, they had ten miles visi-

bility, so I don't believe it was a problem.

Mr. Riley: There is no such evidence in the rec-

ord, that there was ten miles visibility.

Mr. Karr: May we see Plaintiffs' Exhibit 6, your

Honor ?

Mr. Koch: A-5 and 6, I believe it is. We need

the exhibit, the flight accident report of Smith.

It was a defendant's exhibit, but was introduced

by the plaintiff, a multigraphed, two-x)age exhibit.

Mr. Riley: It wasn't introduced by the plaintiff.

It was introduced over plaintiffs' objection, on

cross examination of Mr. Smith by Mr. Koch.

The Court: What number do you think it is?

Mr. Riley: A-5 is the position log.

Mr. Koch: I think it is A-18, your Honor.

The Court: What do you call that exhibit, Mr.

Koch, a one-word name?

Mr. Koch: Accident report. [991]

Mr. Karr: Can Exhibit A-18 be shown to the

witness ?

The Court : It will be shown to the witness.

Mr. Riley: Could I see that?

The Court : Yes.

Mr. Riley: I'm sorry, your Honor. There seems

to be a difference in the two copies I have than the

one here.

The Court: What are you looking at?
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Mr. Riley: This is a copy of Mr. Smith's report

I obtained from the CAB.

The Court: It is not in the record, is it, that

thing you hold in your hand "?

Mr. Riley: No, your Honor.

The Court: Proceed. What does the clerk's rec-

ord show with respect to Defendant's Exhibit A-17

as to admission of if?

The Clerk: That has not been admitted, your

Honor.

Mr. Karr: Shall I proceed, your Honor?

The Court : You may do that. I wish you would

expedite it, bearing in mind the estimated time.

Mr. Karr: I will do my best.

Q. You have just been handed Defendant's Ex-

hibit A-18. At the top of the second page of that

exhibit, is there material there from which you can

tell what the visibility was at Sandspit ?

A. Yes, there is. [992]

Q. What does it indicate that visibility was?

A. Ten miles visibility.

The Court: That is sho^vm on that accident re-

port, is it?

The Witness: Yes, sir.

The Court: Which is Defendant's Exhibit A-18.

At the top of the second sheet of paper, which is

the sheet on which the one making and signing the

report, Mr. C. E. Smith, is purported to have

signed it—have you copies of that?

Mr. Karr: No, your Honor.
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The Court: I ask the witness to read the entire

second line.

The Witness: It reads, ^'Sandspit, at 190930

Zebra"—that means the 19th day of the month, at

0930 Zebra or 0130 Pacific Standard Time— ^^E''

means estimated

The Court: Read it literally. Then go back and

explain it.

The Witness: "E 25 OVC 10 974 34/30 SSW
10 944 ST 10".

The Court: 10? To what subject does that refer,

if you know?

The Witness: That refers to a stratus deck at

1,000 feet. ^^Brks" is the last.

The Court : Will you point out the figures which

[993] relate to the ^dsibility, the distance one's eyes

could see without serious obstruction in the atmos-

phere ?

The Witness : Yes, your Honor. After the letters

"OVC", the numbers ^^10" signify the visibility at

that station.

The Court: ^^10", is it?

The Witness: Ten miles.

The Court : You may inquire.

Mr. Koch: May we have Plaintiffs' Exhibit 38?

The Court: That is referred to heretofore as the

flight superintendent's log, a copy. You may pro-

ceed.

Mr. Karr: I don't intend to ask about that ex-

hibit at this time.

Q. With the aid of the information which you
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have received as to the ten miles visibility at Sand-

spit, would you now proceed to tell us what you

were going to about an approach to the airport

from one mile out when you were at an altitude of

800 feet?

The Court: When did this occur?

Mr. Karr: This relates to testimony which was

given, I believe, either

The Court: By this witness?

Mr. Karr: No, by a prior witness, by Captain

Cox.

The Court: Why are you entitled to have him

comment on Captain Cox' testimony? [994]

Mr. Karr : I am not having him comment on that

testimony. I would like him to explain the approach

to the airport if one is at an altitude of 800 feet, one

mile out, whether it is a direct or indirect approach,

and to explain

The Court : It might be that two different pilots

might work out the problem in different ways. Pro-

ceed.

Q. Could you explain that?

A. Yes. With the situation you are speaking of,

one mile out with 800 feet, like your Honor says, it

could be worked out any way with different pilots,

but it isn't a bit unusual for a final approach to an

airport, in the last one mile, to descend at rates up

to 2,000 feet per minute before your last flareout, or

you have ways of making your turn in or an S turn

to the airport. There is many different ways you
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could lose this altitude without any undue opera-

tional problems.

Q. When you say an S turn, what do you mean

by that?

A. Rather than proceeding straight from your

one point to the end of the runway, you could do it

in a series of gentle turns.

The Court: Before you touched the runway?

The Witness: Yes, before you get to the last

thousand feet from the airport, is all you are re-

quired to remain straight and level. [995]

Q. Depending on the extent to which you made

an S turn or curved in approaching the airport,

your rate of descent would be decreased, would it?

A. Yes, sir.

Q. Referring to, more specifically, your return

to Sandspit in June of 1952, I would like you to di-

rect your attention to that event. I think you said

you were there from June 8th to June 10th, or

thereabouts? A. Yes, sir.

Q. Were you present in January of 1952 at the

time salvage activity was undertaken in connection

with the airplane? A. I was.

Q. What was done with a view to trying to sal-

vage the plane, in general?

A. We hooked onto it wuth some fishing boats,

attempted to tow it to a beaching site.

Q. What success was had in the effort to tow the

plane from the place where it was at rest in the

water ?

A. We towed on it for approximately six hours
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in three different directions; yet we didn't move the

airplane, I believe, 100 feet in the total of the three

directions.

Q. Were further efforts made to move the plane

after these first efforts were abandoned, to tow it at

any other time ? A. No, sir.

Q. In moving it the 100 feet, more or less, that

you referred [996] to, was it moved closer to shore

or away from shore or what would the situation be

in that respect?

A. I would guess, at the best, parallel to the

closest shore line.

Q. In other words^ was it closer to shore after

the towing or farther or approximately the same ?

A. Approximately the same distance.

Q. What was the general character of the

beach ?

A. The beach was very rocky, rough, pitted with

large holes and large boulders, some the size of a

two-story house.

The Court : Was that condition known to you be-

fore you went there and looked at it?

The AVitness: No, sir.

The Court: It wasn't known to you from any

records you had studied in your experience as a

pilot?

The Witness: No, sir.

Q. What was the general position of the plane

when salvage attempts were abandoned in January,

1952, with reference to the shore?

A. It was generally pointed in a northwesterly
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direction. I mean, the tail of the airplane was

pointed in a northwesterly direction, approximately

half a mile off shore.

Q. When you returned in June of 1952, in what

position was the x^lane?

A. It appeared to be exactly the same location,

and facing [997] the same direction.

Q. Could you tell us what the weight of the

plane would be, approximately?

A. When it took off at Anchorage, it weighed

roughly 69,000 pounds, and had burned off roughly

2,000 pounds of fuel, so probably around 67,000

pounds, with the water.

Q. Would its being in the water result in the

plane being heavier or lighter?

A. Undoubtedly make it heavier, with the water

replacing the fuel, and with the water soaking all

the interior of the airplane, such as the rugs and

seats and the uxoholstery, it would undoubtedly

make it heavier.

The Court : Did you conclude that the fuel space

had been replaced with water?

The Witness: Yes, there was extensive fuel in

the water throughout the duration

The Court: How do you know it was replaced

by water ? Did you look into the fuel tanks ?

The Witness: No. That is just the normal se-

quence, your Honor, that the water is heavier than

fuel, so wherever it can get in or gasoline can get

out, the water will replace it. It is roughly two

pounds heavier per gallon than your fuel is.
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Q. What sort of a beach or bottom area was the

plane resting on, Captain'? By that, I mean was it

sandy, rocky, or [998]

A. It was gravel, all gravel. The entire run-off

area of the tide was all gravel, rocks, sand.

Q. Where the plane was situated when you re-

turned in June, was it sitting on top the sand, or

was it buried to some extent ?

A. The inboard engine nacelles were buried to

the bottom skin of the wing, and the bottom of the

airplane was disintegrated and gone. Otherwise,

the l3ottom surface of the wing was resting on the

top of sand and rocks.

Q. To what extent were the nacelles buried?

A. Approximately 18 inches, the tip of the

nacelles.

Q. Were you out to the plane when you were at

Sandspit in June, 1952 ? A. I was.

Q. On more than one occasion? A. Yes.

Q. How did you gei out to the plane ?

A. We walked out to it.

Q. You mean it was out of the water?

A. Yes, sir.

The Court: When did you do this?

The Witness : The morning of June 9th.

Q. Was the entire plane out of water at that

time ?

A. What was remaining of the airplane was out

of water. There was a large puddle of water

roughly fifty feet in diameter, [999] and I imagine

two or two and a half feet deep. There were large
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depressions in this run-off area there from the

cockpit area, and the top section of the airplane

was lying in this pool.

Q. I mean so far as the edge of the water is con-

cerned, the tidal edge, was that beyond the plane or

where ?

A. Yes, sir. The tidal edge, as best we could

ascertain, would be about 75 feet from the center of

the airplane.

Q. That is when you were there in June?

A. Yes, sir.

Q. In connection with the various steps you have

taken in the investigation of this accident, have you

devoted attention, among other things, to the study

of the nosewheel assembly? A. Yes, sir.

Q. What was the purpose of your return in

June, 1952?

A. Our primary cause for the return was to

make a study—make some recommendations to sev-

eral of the stations along the route regarding com-

munication procedures, and we also made the trip

to the aircraft wreckage site at the same time.

Q. In the course of your studies and investiga-

tion of this accident, apart from studying the nose-

wheel assembly, did you also check on the nosewheel

well and the doors of that well ?

A. Yes. During the original examination of the

airplane the first morning I arrived at the scene, we

noticed that the [1000] left front nosewheel door

was buckled and bent out. That was the onlv ab-
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normal configuration with the nose at that time we
noticed.

Q. So that we will have it in the record, what

do you mean by nosewheel welH

A. The nosewheel well is a narrow oxoening in

the nose of the airplane that the nosewheel fits up

into as it retracts, and the nose gear doors close in

behind it and completely enclose it.

Q. Can you tell us approximately what size

those doors are?

A. About eight feet long, about 14 or 16 inches

wide.

Q. How many of them are there?

A. Two, one on each side that close together.

Q. From your investigation of the accident, your

study of the plane and the other investigation you

have made of this accident, have you been able to

reach a conclusion, in your judgment, as to the pos-

sible or probable cause of the plane going into the

water? A. Yes, sir.

Q. What is that conclusion?

A. We determined from the

The Court : Just say what your opinion is, with-

out any ex^olanation at all. Just state it.

A. The inability to completely retract the nose

gear, causing it to extend into the slipstream, plus

the doors bent in [1001] the slipstream, caused

enough increased drag on the airplane that he was

unable to fiy it.

Q. Would you explain for the benefit of all of



Geraldine B, Gorter, Administratrix 999

(Testimony of Donald L. Leonard.)

us, Captain, what facts you found which led you to

that conclusion?

A. The marks on the nose gear strut; the way

the up latch was torn from its assembly mountings

;

the subsequent experiences we had with nose gears

and retraction problems of them in cold weather

conditions, led to this further investigation that

proved the facts we brought out.

Q. Was the matter of the nose gear failing to

fully retract a matter of maintenance in the opera-

tion of airplanes by Northwest Airlines, or was that

a matter or design in the initial construction of the

nose gear? A. It was a matter of design.

Q. Was that design subsequently changed by

Douglas Aircraft Company? A. Yes, sir.

Mr. Karr : May I have a moment to confer, your

Honor ?

The Court: You may.

Mr. Karr: You may examine.

Cross Examination

Q. (By Mr. Riley) : As a matter of fact, isn't

the real reason this airplane crashed and was un-

able to get into the air the fact that [1002] the No.

1 engine was dead? A. No, sir.

Q. As a pilot, and I am a pilot and you are a

pilot, are you sitting there and testifying that this

airplane can take off as well on three engines as it

can on four engines?

Mr. Karr: I object to the question in w^hich

counsel annoimces his talents in the aviation field.
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The Court: The objection is overruled. I under-

stood he was stating, in effect, a supposititious

question.

Mr. Riley: May I redraft it?

The Court: Strike the question.

Q. Is it your opinion, Captain, that a Douglas

DC-4 can take off on three engines just as well as

it can, and in the same runway space, on three en-

gines as it can on four? A. No, sir.

Q. You testified that the absence of the rudder

tab—a frozen rudder tab would make a landing on

three engines easier? A. Yes, sir, I did.

Q. Are you going to state that would make it

easier on a wave off?

A. It wouldn't make much difference on the

wave off, on the original wave off.

Q. As a matter of fact, the loss of the No. 1

engine in a Douglas DC-4 is the most critical of all

four engines, [1003] isn't that a fact?

A. There is very little difference.

The Court: As I have suggested before, try to

have in mind that if you wish to ask a question,

every word in it is important to be heard by every-

one.

Mr. Rilev: Thank vou, vour Honor. It is easy

to get exercised.

The Court: That is a bad thing to do. It alwavs

defeats the one who does it.

(Copy, Normal Operating Procedures,

marked Plaintiffs' Exhibit 39 for identifica-

tion.)
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Mr. Riley: Could the witness see Plaintiffs' Ex-

hibit 29?

The Court: Has opposing counsel seen this?

Mr. Riley : No, your Honor.

The Court : Let it be shown to opposing counsel.

Mr. Karr : Tour Honor, the paper which counsel

has asked be shown to the witness, I understand is

not an exhibit in the case. I think it has been

offered, but rejected.

The Court: I understood it had not been ad-

mitted. I understand the exhibit under study is the

one which the Court now holds in hand, and that is

Plaintiffs' Exhibit 39 for identification. It has not

been received in evidence. I ask if counsel are aware

of the identity of this exhibit. [1004]

Mr. Karr: We know in general of the contents,

what it contains.

The Court: Have you seen it?

Mr. Karr: Yes, we have.

Mr. Koch: A different copy of this marked ex-

hibit has been rejected already in this case. This

is a different copy that is being re-marked.

The Court: There is no need of it, unless you

have some

Mr. Riley: That is true, the defendant's copy of

that document was previously rejected, and I

wanted to use them.

The Court : What one corresponds to that ?

Mr. Riley: It was previously offered as Plain-

tiffs' Exhibit 34.

The Court: It has been called Northwest Air-
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lines manual. Why can you not use the copy you

used there which was rejected, if you wish to ask

this witness some questions in further authentica-

tion.

Mr. Riley: I called for it this morning. It isn't

here. It was from defendant's records.

The Court: Exhibit 34, as I understand it, can-

not be located.

The Clerk : I have it here, your Honor.

The Court: Let me see both exhibits. The Court

[1005] directs that what has been marked Plain-

tiffs' Exhibit 39 for identification be withdrawn and

returned to counsel who x)roduced it, and the Court

refers to examining counsel for his use Plaintiffs'

Exhibit 34, which has been rejected.

Q. Referring to what has been marked Plain-

tiffs' Exhibit 34, are you familiar with this portion

of the Northwest Airlines operating manual ?

A. Yes, sir.

Q. Would you state what portions of the air-

lines manual this consists of?

A. It is part of the DC-4 operating manual.

Q. And I will ask you what the minimum take-

off weight is for a three-engine takeoff as pre-

scribed by the Northwest Airlines operating man-

ual for DC-4 aircraft? ;
^

'

Mr. Karr: I object.

Mr. Riley: Strike that. I overlooked that this

exhibit has not been identified.

Q. Does this exhibit provide the minimum take-

off weights for a DC-4?
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The Court: Mr. Riley, do not let him answer a

question that depends upon the truth to his refer-

ring to the contents of this exhibit, except those for-

mal things like its date, what kind of information is

contained in it or who issued it, if anybody did, or

to whom it was addressed or [1006] who wrote it,

or something like that. Any other kind of question

relating to comments is not appropriate at this

stage.

Mr. Riley : I will withdraw the question.

Q. Would you state what part, if any, of DC-4

aircraft operations does this exhibit deal with?

A. It is several different parts. Do you want me
to give you all of them ?

Q. Will you state whether or not it deals with

three-engine operation ?

A. It deals with three-engine ferry operation.

Q. Is there any other part of the manual that

deals with three-engine operation of DC-4 aircraft?

A. Here is a part with engine failures and re-

start, pull out and go around.

The Court: Does it concern a DC-4 using only

three engines?

The Witness: The engine failures would, yes,

sir.

The Court : Does that exhibit refer to that sub-

ject, how to use or what to do in a situation involv-

ing the use of the plane with only three engines

operating ?

The Witness : It has emergency operating proce-

dures.
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The Court : Does it have anything to do with the

operation of the plane under those circumstances?

The A¥itness: Yes, sir, it does. [1007]

The Court: You may inquire.

Mr. Riley: I re-offer Plaintiffs' Exhibit 34 as

evidence on behalf of the plaintiff.

The Court : As bearing on what issue ?

Mr. Riley : As bearing on the necessity for oper-

ating rudder trim tabs; as bearing on minimum
takeoff weights.

The Court : On the minimum required ?

Mr. Riley: Takeoff air space for DC-4 aircraft

operating on three engines.

Mr. Koch : If the Court v\411 permit me to make

the argument, since Mr. Karr was not here when

the matter came up before

The Court: If it will expedite the matter, the

Court makes the exception.

Mr. Koch : Your Honor, this matter, by the title

on the front page, deals with a three-engine ferry

operation. When this exhibit w^as offered before,

Mr. Cox explained the flight in question was not a

three-engine ferry operation, that a three-engine

ferry operation dealt with taking a plane that only

had three operable engines, empty, to another air-

field or another station. This is not that situation.

In that case, they prescribed low minimum weights,

because there is no cargo load and the trips are

short. Mr. Cox pointed out at that time that the

rules dealing with engine-out operation [1008]

The Court: We are not concerned with Mr. Cox'
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proof. We are concerned with this witness' proof.

Mr. Koch: The exhibit itself deals with a three-

engine ferry operation that is taking off from a

standing start and delivering an aircraft that has

only three engines to another point. Here there was

a landing, not at a dead stop, but at fairly high

speeds, slightly high, slightly fast. These rules—the

proffered exhibit does not deal with a situation

where the plane that attempts takeoff is moving

when it begins. It starts in speeds in excess of 100

miles an hour. The takeoff maximum weights are

not applicable, and this exhibit would only prove

misleading, because it is not applicable to the facts

at hand.

The Court: I would like you to adduce proof

that supports your contention that it does relate to

the kind of three-engine operation of the kind of

plane that was in operation at the time of this acci-

dent. Proceed. The Court will suspend ruling imtil

there is further evidence.

Q. To your knowledge, are there any other oper-

ations manuals provisions covering three-engine oj)-

erations promulgated by Northwest Airlines dealing

with three-engine operations of DC-4's?

A. Yes, sir.

Q. Are there any other than those which are

contained in [1009] Plaintiffs' Exhibit 34?

A. I don't know. I didn't get to study it all.

The Court: Will you let him have that exhibit?

Will you look through that exhibit and see what

type of operations it applies to, and after you have
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done so, I wish you, if Counsel is familiar with the

form of proper questions, to ask this witness his

information as to whether this exhibit relates to

the operation of the kind that was here described

as the kind here involved, the operation in flight

carrying passengers on this four engine plane with

only three engines operating.

Q. Would the safety factors incorporated in

Northwest Airlines operating procedures for empty

aircraft in ferry conditions be less or greater than

those established for three-engine operation of an

aircraft loaded with forty passengers?

A. It is a different type of operation than three-

engine ferry operation.

Q. I will ask you to answer my question. Would
the safety requirements be less or greater for a

loaded airplane than they would for an empty air-

plane ?

A. I would say we use the same caution on each,

sir.

Q. I think that ordinarily

The Court : Do you mean to say that that is the

practice or not the practice to do so? I do not un-

derstand the import of your meaning. [1010]

The Witness : If I may, sir

The Court: Just relate it to the existence or

non-existence

The Witness : Three-engine ferries are done only

by specialists in the field, only by test pilots and

not by regular line pilots. It is a very specialized

operation of taking an airplane such



Geraldine B, Gorier^ Administratrix 1007

(Testimony of Donald L. Leonard.)

The Court: Here the inquiry is not that. The

inquiry is relating this operation to the standard of

safety conduct applicable to the ferry operation.

That is the subject matter of inquiry before you.

Now, will you try to hold the questions in proper

form, and the witness' attention to that circum-

stance in the questions you ask him. You may ask

him other questions, and I am going to have to

restrict you, because we are taking up too much
time on this.

Mr. Riley: I am sorry to take up so much time.

I would rather proceed to others, but

The Court: Proceed. I wanted to tell you what

you are doing.

Q. Are the safety provisions incorporated in

three-engine ferry operations the same as those you

would expect to use in ferrying on three engines an

airplane with forty people aboard it?

A. I don't understand your question. [1011]

Q. If you were prescribing three-engine regula-

tions relating to the operation of a Douglas DC-4,

would the three-engine operating provisions of a

Douglas DC-4, assuming the loss of an engine with

a cargo of passengers and crew, be less than that

you would use in the operation of an em^ity air-

craft in ferry conditions?

Mr. Karr: I object to the question. This is a

question

The Court: The objection is overruled.

A. I am not entirely clear on what the CAR are

classifying those two different operations.
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Q. Isn't it perfectly obvious, as a pilot, that you

would use greater safety with an aircraft with forty

passengers aboard than you would in ferrying an

airplane on three engines that was empty?

A. We use the same safety precautions with all

our flights.

Q. The safety precautions related in Plaintiffs'

Exhibit 34 dealing with three-engine ferry opera-

tion of an empty aircraft would also apply to three-

engine operations of a DC-4 loaded with forty pas-

sengers, is that right? A. No, sir.

Q. Do you have before you Plaintiffs' Exhibit

29? A. No, I don't.

Mr. Riley: May 29 and Defendant's Exhibit A-5

be shown to the witness? [1012]

The Court: You may.

Q. You mentioned some damage can be caused

to an oil cooler by ice breaking off x>rox)s, is that

correct? A. Yes, sir.

Q. That would occur in relatively heavy icing

conditions before you would get prop icing of any

serious degree, wouldn't it? A. Not always.

Q. Would it be true in general?

A. Yes, in general.

Q. Would you make an S turn to a runway on

three engines from one mile out in a DC-4?

A. Yes, sir, if I needed to, to make my ap-

proach.

Q. Do you know why this ten-man raft which

you stated was protruding from the cabin window

and the astrodome of the aircraft wreckage in the
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water off Sandspit on Sunday or Monday following

the crash of the aircraft, do you know why it was

protruding both from the cabin and from the astro-

dome ? A. Only from the survivors' testimony.

Q. Did you see it? Did you cruise over it?

A. Yes, I saw it there.

Q. Was this raft inflated? A. No, sir.

Q. Could you tell whether it had been inflated?

A. No, sir.

The Court: Did you determine for yourself

whether or not the rafts had been used in this land-

ing?

The Witness: No, sir, I couldn't tell.

Q. Would you refer to Plaintiffs' Exhibit 29,

the photographs before you? Do you recognize

those photographs? A. Yes, sir.

Q. Were you there when they were taken?

A. Yes, sir.

Q. Did you assist, or did you take them?

A. I didn't take them, no, sir.

Q. Does the top photograph indicate the nearest

land from the wreckage?

A. No, I believe the nearest land is directly aft

of the airplane.

Q. Was the tide out at the time that picture was

taken ?

A. The tide is coming in in this picture.

Q. Referring to Defendant's Exhibit A-5, I will

ask you to read the weather report indicating the

weather at Sandspit, on the last line. Read the mes-
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sage and interpret it as a pilot, on the last line of

page 1 of Exhibit A-5.

Mr. Koch: I object to the question. It isn't

within the direct examination.

The Court: I do not wish to extend your oppor-

tunity of taking over any further. This was in ref-

erence to a [1014] special exhibit. Proceed.

Q. Go ahead.

A. It is Annette relay to Northwest 324 of the

17th. It says, ^ ^Terminal forecast your arrival

times." That means it is a forecast or prognosis of

what it will be when they get there. "Sandspit 2,000

broken to overcast, occasionally light overcast, one

mile, light snow."

Q. What does the one mile refer to"?

A. That refers to the forecasted visibility.

Q. I will ask you to refer to page 2.

The Court : Of what exhibit ^

Q. A-5, and I will recall that you testified that

Annette was reported closed. I will ask you read,

then interpret, the two messages which are the third

and fourth from the bottom of page 2 of Exhibit

A-5. A. The third one first?

Q. The third and fourth from the bottom of the

second page of Defendant's Exhibit A-5.

A. The third from the bottom reads, ^ ^Annette

806 801 air Seattle N 7995 Fairbanks to Seattle ar-

rived 1148 Zebra." That is 0348 Pacific Standard

Time. ^^ Landing Annette pick up boats to ferry

Sandspit." Filed to Annette 1119 Zebra.
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Q. Would you read the fourth message from the

bottom ?

Mr. Koch: What time is that? [1015]

The Witness: 0348 Zebra, or approximately

three hours and ten minutes after the accident.

Q. Would you read the fourth from the bottom?

A. "NWA 3 Seattle Annette 191138 Zebra." The

first word I don't understand. ^^STMGR Anchorage

Northwest Operations Anchorage Seattle N7995

landing Annette in a few minutes to pick up four

boats and four outboard motors and ferry to Sand-

spit immediately to aid in rescue operations."

Signed Meyers, STMGR, filed at 191138 Zebra.

Mr. Koch: What time is that?

The Witness: That is 0338 Zebra, just three

hours after the accident.

Mr. Riley: I have no further questions.

Mr. Karr: That is all. Captain Leonard.

If the Court please, I am sure your Honor will

recall that early in the trial while Mr. Maynard

was on the stand we offered what at that time was

not a complete record of Mr. Maynard 's medical

service history. The one that had been furnished

was white on black. We have replaced it with black

on white, as we promised we would, and if it may
be marked we will offer it in evidence at this time.

The Court: Do you wish to ask that it be used

instead of the one already marked?

Mr. Karr: I am not sure that one was marked.

If it was marked, it was withdrawn. It was A-17,

I think. [1016]
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The Court: Has A-17 been returned to counsel

who produced it?

The Clerk: No, your Honor.

The Court: Let this thing which counsel offers

for marking be substituted physically for what pre-

viously was marked Defendant's Exhibit A-17. Let

this bear the A-17 mark. Delete the clerk's marks

from this exhibit which I hold in my hand and re-

turn it to counsel who produced it.

Is there an objection other than the previous one;

namely, that it did not comply with local rules re-

lating to photostatic background?

Mr. Riley: I have some reservation, because I

don't know for w^hat purpose it is offered. If there

is something in here that Mr. Maynard should have

been examined on, I am concerned about

The Court: It might have that possibility a

thousand times. The Court will not rule upon it

now. Counsel will have to confer with each other, if

each is in a position to take the other's word

about it.

Mr. Karr : If the Court jolease, if I am not very

much mistaken, it was very clear in the record at

the time the discussion occurred Mr. Riley had no

objection.

The Court: Mr. Riley raises the question as to

whether this is a duplicate of the other and the

only difference being a white background is being

substituted [1017] for something that was a black

background, and whether or not this contains some

data in it not contained in the other. Counsel will

have to satisfy themselves about that.
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Mr. Karr: If that is what he wants to know, I

will assure him this is a complete photostat of the

entire record provided by the Government.

The Court : Look at the two beside each other.

Mr. Riley: If Mr. Karr says that is the case, I

am not going to challenge it.

The Court: I understand Mr. Karr to say that

this, so far as material words and figures are con-

cerned, is exactly the same as the other; that the

only difference is that this is photostatted on white

background, whereas in the original A-17 marked

for identification as such, it was on black back-

ground of photostatic copy.

Mr. Riley: My problem was that I don't know

what he intends to use it for. If it is something

Mr. Maynard should be cross examined on or if

they make reference to his testimony and cite incon-

sistencies in this record as to which he has not been

examined, I think it would be prejudicial.

The Court: The only thing the Court can do

about it is to reserve ruling until just before the

close of the defendant's case, or reserve the right

later to rule upon it. That is all I can do. It seems

to me you should have [1018] already had that in

mind, crossed that bridge, but the Court will give

you a reasonable time.

Mr. Riley: I am sure that this is a copy of the

original. I am not challenging that, your Honor.

The Court: The Court's admitting it in evidence

does not depend upon whether you have Mr. May-

nard here for further redirect examination or not.

The Court's duty to admit it is upon its admissibil-
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ity, and that is not in any way connected with your

having provided yourself with the opportunity to

recall for further interrogation by you your client.

If there is some further checking you wish to

do

Mr. Riley : No, your Honor.

The Court: The Court now overrules the objec-

tion and does admit Defendant's Exhibit A-17 in its

present form in evidence. The Court repeats that

what previously was marked Defendant's Exhibit

A-17 has been withdrawn, the clerk's file marks

thereon have been deleted, and that thing has been

returned to counsel who produced it.

(Defendant's Exhibit A-17 for identification

received in evidence.)

Mr. Koch: I have another exhibit I should like

to offer at this time.

The Court: Is it marked?

Mr. Koch: It has not been marked. This is the

[1019] certified copy from the Army of the photo-

stats with the seal affixed. They were white on

black photostats, in violation of the Court's rule,

and in accordance with the Court's direction, I have

had l)lack on white photostats prepared and request

leave of the Court to substitute black on white cop-

ies for those the reverse of which are presently

attached to the certificate.

The Court: The clerk, in the presence of both

counsel, will accomplish that.

Mr. Koch: We will cut the black ones off and

substitute the whites, is my suggestion, your Honor.
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Mr. Riley: I haven't the faintest idea where

they are, when they got them.

The Court: The Court continues further pro-

ceedings in this case until tomorrow morning at

10 o'clock. I do not understand why counsel could

not arrange to expedite matters a little more. We
have now to inconvenience other counsel who have

been waiting on this calendar for two weeks or

more, due in part to the inability of counsel in this

case to expedite it. The Court does not think it is

too commendable. Those connected with this case

are excused until tomorrow morning at 10 o'clock,

and may now retire.

Mr. Koch: May Mr. Sanders be excused from

further proceedings in the case"? [1020]

The Court: Is there any objection?

Mr. Riley : Your Honor, I might

The Court: The Court will decline to do so at

this time.

(The Court was adjourned.)

The Court: We will now resume the case cur-

rently on trial before the Court. Was there a wit-

ness on the stand as to whom counsel had finished

interrogating?

Mr. Koch : There was not a Avitness on the stand,

but the Court had before it a proposed exhibit. The
exhibit is a certified copy received by the Court

from the Judge Advocate of the United States

Army, setting forth true copies

The Court : What was the number of it ?

Mr. Koch: I don't believe it has a number yet,



1016 Northwest Orient Airlines, Inc. vs.

your Honor. We are attempting to substitute the

black on white.

The Court: Does the thing which you wish to

bring out and put this in the place of have a num-

ber?

Mr. Koch: No, your Honor.

The Court : Does anything for which you seek to

substitute this have a number?

Mr. Koch: No, your Honor. I would like to

offer it to be marked.

The Court: It will be marked.

(Service record marked Defendant's Exhibit

A-41 for identification.) [1021]

The Court : I have an indistinct recollection that

some reference to another thing already identified

was made when counsel yesterday afternoon men-

tioned this thing you are now speaking of, but per-

haps this is not the former identified thing which

the Court now is speaking of.

Mr. Koch: I believe that is true, your Honor.

I think the Court has reference to

The Court: What is the marking?

Mr. Koch: A-41, your Honor.

The Court : The Court declines to receive that in

the record for marking. The Court strikes it from

the record and returns it to coimsel who produced

it, because it violates the local rules of this Court

relating to lolack background photostats.

Mr. Koch : In accordance with the Court's direc-

tion, I have had substituted pages photostatted un-

der the supervision of the clerk of this Court, and
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I request the Court's leave to substitute the black

on white.

The Court: Let what you propose to be an ex-

hibit in this ease be brought forward and marked

by the clerk, and it will be given the same mark^

A-41, and we will see if it offends the rule. If it

does, the Court will strike it and return it to coun-

sel. This should have been disi)osed of long ago.

That will now be marked Defendant's Exhibit

A-41. [1022]

Mr. Riley: If the Court please, both these docu-

ments purport to be some type of military order.

The Court: He may offer proof as to their iden-

tification, unless you admit something that he thinks

is sufficient. Let him make a statement to the Court

that is thought to dispose of the matter.

Mr. Koch: Your Honor, under the Federal

Rules of Civil Procedure, authenticated documents

from Government agencies, of which the United

States Army is one, are properly received in evi-

dence, and

The Court: I have nothing that is a certificate

from any agency before me, and I decline to accept

for consideration anything that is not marked for

identification or used as such.

Mr. Koch : Mav I detach that certificate ?

The Court: No, because in that case it would be

defiling the thing certified.

Mr. Koch: The Court directed that the photog-

rapher be brought to take a photostat of the at-

tachments, which has been done, your Honor.

The Court: The Court refuses to recognize, in
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the first place, a certified copy, each and every part

of it. It has not been accepted for marking for

identification in this Court. You cannot properly

detach from a file the thing which is treated by the

defendant as certified, some [1023] part of it, and

remains a certified copy.

Mr. Koch: We have re-duplicated exactly the

parts the Army has certified.

The Court: I am sorry, but the Court declines

to receive it.

Mr. Koch: In that event, your Honor, I would

like to make an offer of proof with respect to it.

The Court: You may.

Mr. Koch: I wish to state that the offered ex-

hibit received from the Army, from which the

Court directed the clerk to strike the marking iden-

tification, was received directly by this Court from

the United States Army under the seal of the Judge

Advocate General of the United States Army, in

accordance with Rule 1738, Title 28, USCA, under

which Government exhibits, including Army au-

thenticated documents, shall be received in evidence.

The Federal Rules of Civil Procedure do not pre-

vent the reception of such evidence even though the

attachments may be photostats, white on black. To

comply with the Court's direction, we have pro-

vided enlarged photostats of those attachments,

black on white. We have requested the Court to

attach the enlarged copies to the Judge Advocate

General's certification and receive it in evidence.

In the case of Maynard, one of the plaintiffs in

this action, that special order is already in evidence,
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having [1024] been received through his own iden-

tification when he was on the witness stand.

In the case of Sgt. Waldrep, the certified copy

which the Court has declined to receive in evidence

would show conclusively that this soldier was pro-

ceeding on United States Air Force military orders,

and directed to proceed from Korea, or Japan, I

believe, to the Zone of Interior by military aircraft.

The Court: There is no photostat or other copy

of any kind on white background, in particular.

There is not of the certificate itself, attached to

what is now marked Defendant's Exhibit A-41, con-

trary to the defendant's statement of what he will

prove or does offer to prove in this case.

Mr. Koch: Your Honor, it would be only possi-

ble from what the Court has said to provide a pho-

tostatic copy of the certificate.

The Court: You have not done that, and you do

not now have it done.

Mr. Koch: I didn't understand that the Court

requested that.

The Court: The Court made no request of you

to do anything.

Mr. Koch: If the Court will receive a photo-

static copy of the certification from the Judge Ad-

vocate General, [1025] I will have it prepared and

delivered to the Court this forenoon.

The Court: The Court is not making any re-

quest. I am reminding you what you do not have,

contrary to your offer of proof.

Mr. Koch: The Court declined to release the
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document to counsel for the purpose of making the

copy.

The Court: If that document is in the Court's

possession through the clerk's office counsel have

the same opportunity to go in there with a camera

and make the copy that all other counsel have in

all other situations, of which fact the Court has pre-

viously advised counsel.

Is there any objection to the offer of proof?

Mr. Riley: There is, your Honor. If the Court

please, plaintiffs' object to the offer of proof for

the reason that both of these proffered documents

are not related on the face of them in any way to

the flight of defendant's, 324, January 18-19, 1952.

There is no evidence on the face of them, either by

the certificate which is itself inadmissible, or by any

other evidence before the Court, that these docu-

ments were ever received by either of the plaintiffs,

Maynard or the decedent Waldrep. There is no

showing, and it could have been provided by the

defendant, that these orders were ever superseded

or cancelled or were in effect on the date of [1026]

the death of Sgt. Waldrep, on the date of the injury

of the plaintiff Maynard.

The Court : I understood from coimsel's offer of

proof that he would prove, among other things, that

this Defendant's Exhil>it A-41, so far as its present

form and content is concerned, is the very same ma-

terial which is already in evidence in the evidence

received here during this trial in the Maynard case.

Mr. Riley: I believe he refers to Mr. Maynard 's
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service record, your Honor, and I don't know

whether it is in the service record or not.

The Court: Will you look and see? If it is al-

readv in the record, that would seem to be another

reason for lack of necessity of putting it in again,

because the two cases are being tried together, and

the evidence in one which is pertinent to the issues

in the other is evidence in both, according to the

effects of the consolidation order.

Mr. Koch : Your Honor, Exhibit A-16 is the spe-

cial order covering travel by Mr. Maynard, and he

admitted in the testimony that this was the special

order on which he traveled.

The Court: I am trying to get counsel's minds

at one upon this issue which is raised by your state-

ment that this thing, less the certificate, is identical

with [1027] something that is already in evidence

in this case, at this trial.

Mr. Koch: It is with respect to Maynard, but it

isn't with

The Court: If it is in the case with respect to

Maynard, it is in with respect to all other litigants

in this case.

Mr. Koch: Except that this exhibit A-16 refers

only to Maynard, and there was a separate order

issued by this military base with respect to Sgt.

Waldrep.

Mr. Riley: The document which purports to re-

late to the decedent is issued, as he said, by an en-

tirely different military agency.

The Court: I do not understand that it is one

and the same material. As I understand it, all he
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meant to say last is that a similar statement as to

one of the parties only is in evidence. That party

is not the decedent in the Gorter case, which is the

party as to whose situation exclusively this Defend-

ant's Exhibit A-41 for identification relates, as I

understand it now. Is there any objection to the

offer ^

Mr. Riley: Yes, your Honor, because there is

nothing in it.

The Court: The objection is sustained, and I ad-

vise counsel if before the close of the case or if

within a [1028] time that may be limited by the

Court, if the Court does limit any time, if before

the defendant's case in chief as to this matter is

closed the defendant offers to this Court for fur-

ther consideration a certified copy of the entire

parts of the material certified by this governmental

departmental certifier authorized by law to make

such certification, the Court will consider it again.

I do not see how any lawyer could possibly delay

this matter until this stage of this trial and then

force a situation which would involve the Court's

extending the time for a matter like this against

the effect of the closing of the defendant's case in

chief. You may proceed.

Mr. Koch: Your Honor, may the refused ex-

hibit, including the certification, be returned to

counsel? '

.

The Court: Is there any objection to that, to

accommodate counsel in getting the certificate on it ?

Mr. Riley: Yes, your Honor. With the distinct

disadvantage to the plaintiff Gorter, I don't think
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it should be removed from the possession of the

clerk at this time.

The Court: I believe we can all identify it. Let

plaintiffs' counsel look at it. You see the time you

are consuming in this type of thing. Counsel on

both sides are responsible. Will you look at the

material, the substance of what has been marked

Defendant's Exhibit A-41, and see if it is the same

substance as the other material [1029] in the mat-

ter, so that you can identify it later.

Mr. Riley: Yes, your Honor.

The Court: The Court does grant the request to

withdraw from this file the defendant's A-41 for

identification with a view to seeing if he can still,

after all these days since the beginning of this

trial, get this in further shape. You may proceed.

Have counsel on each side finished the interroga-

tion of Captain Leonard, who was on the stand

yesterday ?

Mr. Riley: I had completed my cross examina-

tion, your Honor.

The Court: Have you finished?

Mr. Koch : Yes, your Honor. May he be excused ?

Mr. Riley: If the Court please, I don't know

that we will need him on rebuttal or not at this

time. I would like to have him remain, since we are

very near the close of the trial.

The Court: The Court asks Captain Leonard to

await the further direction of the Court. [1030]
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JOHN IRVINE BIRD
called as a witness by defendant, was sworn and

testified as follows:

Direct Examination

By Mr. Koch:

The Court: Will this witness state his name?

The Witness : John Irvine Bird.

Q. What is your address ?

A. 206 West 35th Avenue, Vancouver, British

Columbia.

Q. What business or profession are you engaged

in A. I am a lawyer.

Q. Will you trace your educational background?

The Court: Where are you licensed, if you are,

to practice law?

The Witness: Throughout Canada, My Lord.

The Court : Are you a member of the bar, which

we call a member of the bar of the legal profession,

authorized to practice that profession at Vancouver,

British Columbia?

The Witness : I am, Your Honor.

Q. Will you trace your educational backgroimd,

Mr. Bird?

A. I received my university education at the

University of British Columbia and graduated from

there with a Bachelor of Commerce degree in 1938.

I took one year of post-graduate work in constitu-

tional law. During the same year, [1031] I studied

for and passed the bar examinations for the first

year set by the Law Society of British Columbia.



Geraldine B. Gorter, Administratrix 1025

(Testimony of John Irvine Bird.)

During the next year, I went to Halifax, Nova

Scotia, where I attended Dalhousie University,

passed the first year examinations there. That was

the Law School, and then since that was in early

1940, I was in the Naval Service, left there in late

1945, and returned to British Columbia, where I

passed such additional examinations as were neces-

sary to enable me to be admitted as a solicitor and

called as a barrister in British Columbia, and com-

menced practice.

The Court: What type of work generally in the

law have you done since you began your practice

at Vancouver?

The Witness: I have specialized in admiralty

and shipping matters. Your Honor.

The Court: Does the attorney for the plaintiffs

question this witness' qualifications to testify as a

lawyer, as an expert on British Columbia laws or

Canadian laws ?

Mr. Riley: We do not. Your Honor.

The Court : If agreeable to counsel, can you pass

this matter relating to the preliminaries?

Mr. Koch: I wish to cover one or two questions

only relating to his background.

The Court: You may do so. [1032]

Q. Have you had any teaching experience?

A. Yes, sir. When the Law School was estab-

lished at the University of British Columbia, I lec-

tured for the first four years, I think it was, on

admiralty and shipping matters.
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Q. What is your present association?

A. I am a partner in the firm of Campney,

Owen, Murphy & Owen.

Q. Are you familiar with the Families' Com-

pensation Act of British Columbia?

A. I am.

(Families' Compensation Act marked De-

fendant's Exhibit A-42 for identification.)

Q. Is that a copy of the Families' Compensa-

tion Act? A. Yes, it appears to be.

Q. What is the nature of the Families' Compen-

sation Act of British Columbia?

A. Well, this statute is passed on what we know
in Canada as Lord Campbell's Act, which was a

British statute. This act was passed for the purpose

of giving to the representatives or the executor, ad-

ministrator, of a deceased's estate a right of action

against anyone who caused the death of the de-

ceased in a wrongful manner, and it was necessary

because at common law no such action existed.

Q. What is the British Columbia Supreme Court,

if you know ?

A. The British Columbia Supreme Court is a

court of original [1033] jurisdiction in British Co-

lumbia having cognizance of all pleas whatsoever

and jurisdiction in civil and criminal matters aris-

ing within the province.

Q. Do you know whether or not its jurisdiction

would include a wrongful death action brought un-

der the Families' Compensation Act?
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A. It would.

The Court: Have you ever compared this act

which you named Families' Compensation Act with

the general wrongful death act form in the Ameri-

can states?

The Witness : I have not, Your Honor.

Q. Did you hear the testimony of Mr. Leonard

with respect to the location of the airplane after the

impact and the location of the airplane after the

attempt had been made to tow the plane, and the

location of the plane on June 9, 1952, when Mr.

Leonard re-examined the plane? A. Yes, sir.

Q. Based on such testimony, where did the acci-

dent happen?

Mr. Riley: I object to that.

The Court: The objection is sustained. You might

ask him where Sandspit is, if he knows where it is.

Q. Do you know where the Queen Charlotte

Islands are?

A. Yes, sir, I have been there.

Q. Are the Queen Charlotte Islands

The Court: Ask him where they are. [1034]

Q. Where are the Queen Charlotte Islands?

A. The Queen Charlotte Islands are a group of

islands located off the coast of British Columbia,

about sixty miles west of the mainland.

The Court: What mainland?

The Witness: Of the Province of British Co-

lumbia.

Q. And where is Moresby Island, if you know?
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A. Moresby Island, I believe, is the southern-

most of that group.

Q. And are you familiar with a point known

as Sandspit? A. Yes, sir.

Q. Where is that?

A. That is at the end of Skidegate Inlet.

The Court: In what nation, what province,

county city or place is that place Sandspit, if you

know?

The Witness: It is in the County of Prince

Rupert, in the Province of British Columbia.

The Court: In what nation?

The Witness : Canada.

The Court: The Dominion of Canada?

The Witness : Yes, sir.

Q. In your opinion, based on Mr. Leonard's

testimony, did the accident happen in British Co-

lumbia ?

Mr. Riley: Objection.

The Court: The objection is sustained.

Q. What court in British Columbia, if you know,

would have [1035] had jurisdiction of the subject

matter of this airplane accident?

A. The Supreme Court of British Columbia.

Q. Assuming the jurisdiction on the part of the

court of the defendant, would the British Columbia

Supreme Court have jurisdiction to hear and de-

cide litigation arising out of this accident?

Mr. Riley: Objection.

The Court: The objection is overruled. He doesn't
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say ^^ exclusive''. A. It would.

Q. Would that jurisdiction be exclusive?

The Court: The objection is sustained. Do you

make objection to that?

Mr. Riley: Yes, I do, Your Honor.

The Court: The objection is sustained.

Q. What have you to say with respect to the ex-

clusive aspects of such jurisdiction?

Mr. Riley: If the Court please, I want to object.

The Court: The objection is sustained.

Mr. Rilev : I would like to elucidate and—well

Mr. Koch: May I ask the basis?

Mr. Riley: Counsel intends to and is about to

go outside the scope of his pleadings and his

amended pleadings which were permitted shortly

before the original [1036] trial date after the pre-

trial hearings in this action. He alleged—and I refer

the Court to his amendment, paragraph IX of the

defendant's answer, lines 17-21, where he states:

^^The defendant alleges that the applicable statute

on which the plaintiffs' claim should have been

based is Chapter 116, British Columbia Revised

Statutes 118, entitled ^Families' Compensation

Act.'
"

Mr. Koch : Your Honor, I am completely within

my pleadings. I am trying to ask the question that

does not include another jurisdiction. I am asking

whether or not this jurisdiction is exclusive, and

if the answer is that it is exclusive, I am exactlv

within my pleadings.
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The Court: The objection is sustained.

Q. If the British Columbia court had before it

a wrongful death action stemming from the acci-

dent, what law would the court apply ?

Mr. Riley: I want to object. The question is

outside the scope of the pleadings. I believe he can

ask '^Could it have applied." He cannot ask him

whether it would have.

The Court: The objection is sustained.

Q. If the British Columbia court had before it

a wrongful death action stemming from the acci-

dent, what law could the court have applied?

A. It could have applied the Families' Compen-

sation Act.

The Court: Of the [1037]

The Witness: Province of British Columbia.

, Q. Assuming that on January 19, 1952, at about

1:40 A.M., an airplane attempted a takeoff from

the Sandspit, British Columbia, airport, made a

left bank after leaving the end of the runway and

ditched in the waters of Hecate Strait from one-

half to three-quarters of a mile from shore; and

bearing in mind Mr. Leonard's testimony; and as-

suming further that a wrongful death action in

the British Columbia Supreme Court was brought

by an administratrix of the estate of a passenger

who died in the accident as a result of drowning

or exposure ; and assuming further that the British

Columbia Supreme Court had jurisdiction of the

defendant, would the British Columbia Families'

Compensation Act be applicable?
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Mr. Riley: If the Court please, I believe, first,

the hypothetical question calls for a conclusion of

the witness based on the testimony of Mr. Leonard.

Secondly, the question asks if the court would apply

the h}^^othetical question, not could it apply the

Families' Compensation Act, and it should delete

any reference to Mr. Leonard's testimony.

The Court: That part of the objection is sus-

tained. You may use the word ^^ could."

Mr. Koch: I said, "Would it be applicable."

The Court: With that interpretation on the

question, [1038] the objection is overruled, and the

witness may answer the question. It is merely the

last concluding words that should be referred to as

the form of the question that is to be finally sub-

mitted. Do you understand it?

The Witness: I believe so, your Honor. It

would be applicable.

Q. Will you read Section V of the Families'

Compensation Act?

The Court: It has not been offered.

Mr. Koch : Excuse me. I do offer it, your Honor,

at this time.

Mr. Riley: The pleadings make reference only

to Sections III and V of the Families' Compensa-

tion Act. We object to the admissibility of this

document as to anything other than Sections III

and V of the Families' Compensation Act.

Mr. Koch: That is not my interpretation.

The Court: May I see the pleadings?

Mr. Koch: Yes, your Honor.
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The Court : Let counsel have the file and let him

point out the pleadings. After defendant's counsel

has pointed it out, I wish the opportunity to be

given to plaintiffs' counsel to point it out.

Mr. Riley: We have it, your Honor.

The Court: Will you show that to opposing

counsel, Mr. Riley? What have you called to the

attention of Mr. [1039] Koch to illustrate your ob-

jection?

Mr. Riley: I have shown Mr. Koch a document

entitled ^^Amendment of Paragraph IX of Defend-

ant's Answer," which was further amended at the

time by interlineation by Mr. Koch, at the time of

the argument on the motion for permission to

amend w^hich was made after the entry of the pre-

trial order and before trial.

The Court: Will you read the words and figures

used in the pleadings to identify the sections which

are pleaded, Mr. Koch?

Mr. Koch: This is entitled Paragraphs IX and

XII, affirmative defense, and the pertinent portion

reads as follows:

^'Defendant specifically denies the applicability

of Section 4.20.010 of the Revised Code of Wash-

ington and alleges that the applicable statute on

w^hich plaintiff's claim could have been based is

Chapter 116, British Columbia Revised Statutes,

1948, entitled, ^Families' Compensation Act,' Sec-

tions 3 and 5, which provide as follows;
"

The Court: That is sufficient. Are there any

other sections referred to?
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Mr. Koch: No, not as such. The whole Act is

referred to, and the two sections are quoted.

The Court: Let me see the pleading. The ob-

jection [1040] is sustained. .

Mr. Koch: I think that at the time of the ob-

jection, I had asked that the exhibit be admitted

in evidence.

The Court: And you objected to admitting it in

evidence because it contains more than 3 and 5?

Mr. Riley: Yes, your Honor.

The Court: The objection is overruled. De-

fendant's Exhibit A-42 is limited in all respects

to Sections 3 and 5 thereof quoted in this last

pleading mentioned by counsel, and no other part

of the Act is admitted, merely Sections 3 and 5 of

the Act,

Mr. Koch : Does the Court rule that the pleading

does not embrace the entire Act?

The Court: I do not. I sustain the objection

that the only sections pleaded and relied upon are

those two, and it is onlv as to those two sections

that the Court receives this Defendant's Exhibit

A-42. As to all other parts of it, the Court will

wholly disregard Defendant's Exhibit A-42, but

will give full consideration to that part of it which

relates to and sets forth Sections 3 and 5.

(Defendant's Exhibit A-42 for identification

received in evidence.)

Q. Mr. Bird, will you read Sections 3 and 5,

please ?

A. Section 3 of the Families' Compensation
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Act, Province of [1041] British Cohimbia, reads as

follows: "Whenever the death of a person shall

be caused by wrongful act, neglect, or default and

the act, neglect, or default is such as would (if

death had not ensued) have entitled the party in-

jured to maintain an action and recover damages

in respect thereof, then and in every such case the

person who would have been liable if death had

not ensued shall be liable to an action for damages,

and notwithstanding the death of the person in-

jured, and although the death shall have been

caused under such circumstances as amount in law

to an indictable offense."

Q. Will you read Section 5, please "?

A. "Section 5. Not more than one action shall

lie for and in respect of the same subject-matter

of complaint; and every such action shall be com-

menced within twelve calendar months after the

death of such deceased person."

Q. Is Section 5 substantive or procedural?

Mr. Riley: I will object to that, the reason

being that counsel has not alleged in his allegations

and in his pleadings the whole law and what the

effect of the law is and the construction of the law.

He has only alleged simply that we could have

commenced an action under this Act, and he has

not pleaded the entire law, and he is required to

do so.

The Court: Will you read the pleading setting

out the [1042] words by which your pleadings' ref-

erence to this statute of British Columbia was set

out?
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Mr. Koch: ^ ^Defendant does not have sufficient

information to form a belief as to the truth or

falsity of the allegations set forth in the first two

lines of Paragraph IX"—that is referring to plain-

tiffs' complaint—^^and therefore denies the same.

Defendant specifically denies that the sieged bene-

ficiary for whose benefit plaintiff is alleged to have

instituted this suit has been damaged in the amount

of Fifty Thousand Dollars or in any other amount

by reason of the facts alleged herein. Defendant

specifically denies the applicability of Section 4.20.

010 of the Revised Code of Washington and alleges

that the applicable statute on which plaintiff's

claim could have been based is Chapter 116, British

Columbia Revised Statutes, 1948, entitled, ^Fam-

ilies' Compensation Act,' Sections 3 and 5, which

provide as follows; and which requires dismissal

of plaintiff's complaint for failure to state a cause

of action. That said statute's limitation provisions

bar this action." Then Sections 3 and 5 are quoted.

The Court: The issue here is w^hat?

Mr. Riley: The issue is, your Honor, that the

allegation states a mere legal conclusion. There

is no allegation that the limitation provision con-

tained in [1043] Section 5 of the British Columbia

Families' Compensation Act is procedural as

against substantive. As the Court knows, if it were

procedural

The Court: The objection is overruled. Tour

question is directed, is it not, to the state of the

British Columbia law on that question?
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Mr. Koch: Yes, your Honor.

The Court: The objection is overruled, but sus-

pend the answer until after the recess. The Court

is now at recess for ten minutes.

(The court was at recess for ten minutes.)

The Court: You may proceed.

Mr. Koch: Will the reporter read the last ques-

tion ?

(Last question read by reporter as follows:

Q. Is Section 5 substantive or procedural?)

. Mr. Riley: The objection is repeated, if the

Court please, as to that question.

The Court: The objection is overruled. I under-

stand that the question and the answer relate to

the state of British Columbia law as understood

among British Columbia lawyers, of which this wit-

ness is one. That is my understanding of what was

intended by the question.

Mr. Koch: That is my understanding of the

question, your Honor.

A. Yes, it is substantive, because [1044]

Mr. Riley: Objection.

The Court: You needn't give the '^because" yet.

Q. Will you please explain your answer?

Mr. Riley: I would like to object.

The Court: The objection is overruled.

A. The reason is that this statute gave a right

of action which did not exist at common law, and,

in gonsequence, it is part of the substantive law

of British Columbia.
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Q. Mr. Bird, what is the British North Ameri-

can Act?

The Court: If you know.

Mr. Riley: Objection. There is no

The Court: The objection is sustained until the

question is properly conditioned.

Q. If you know, will you state what the British

North American Act is?

Mr. Riley: If the Court please, as to that ques-

tion I would like to state that there is no reference

to any other statutes within the scope of these

pleadings, and the question is irrelevant. It is

completely outside the scope of defendant's allega-

tions as to the applicable law or what law could

have been applied.

The Court: Do you specifically contend or do

you not further contend specifically that since it is

not pleaded, it is not the proper subject of proof,

being a foreign law?

Mr. Riley: Yes, your Honor. [1045]

Mr. Koch: Your Honor, the purpose of the

question is to develop through this witness a divi-

sion of law-making and legislative power between

the Dominion and the Province, and through that

the derivation of authority to apply the Families'

Compensation Act by the Province will be ex-

plained, and this is fundamental.

The Court: You can ask this witness' opinion

as to whether or not, if this Act which has been

received in evidence as to Sections 3 and 5 was

passed or enacted by a legislative body, whether or
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not such body had had such legislative powers, and

it is not necessary to go into all this long detail

about what all the Canadian law provides.

Q. What Government, if you know, has the ex-

clusive authority to deal with regard to property

and civil rights'?

Mr. Riley: I don't like the terminology "ex-

clusive," and I am afraid what counsel is leading

to, he wants something in the record that deals

with the exclusive nature of this.

The Court: The Court sustains that objection.

State, if you know, Mr. Bird, does the legislative

authority enacting Defendant's Exhibit A-42 have

the legislative authority to pass and enact such

an act?

The Witness: It has, your Honor.

The Court: Did it have such authority when

that [1046] exhibit was enacted into law?

The Witness: It did, your Honor.

Q. What have you to say as to whether the

Families' Compensation Act deals with matters

affecting property and civil rights?

Mr. Riley: I object, your Honor. It is calling

for a conclusion and it is a leading question.

The Court: In addition to what has already

been disclosed as to the issues, what is it now that

has not been covered by the proof already as to

this wrongful death act of Canada?

Mr. Koch: What has not been covered is the

fact that so far as the Canadian law-making power

is concerned, only the legislature of British Co-
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lumbia could enact and deal in this field of property

and civil rights, that no other legislature or other

courts in a dilferent jurisdiction of Canada would

have any function in that respect.

The Court: Is that admitted, so far as his deal-

ing with the subject is concerned?

Mr. Riley: No, your Honor. It is entirely out-

side the scope of defendant's pleadings in this mat-

ter. Counsel is attempting by any route he can,

a devious route, to prove, if he can, he is trying to

assert this is some kind of an exclusive remedy,

which he has not alleged and which he cannot

prove. [1047]

The Court: Where is the allegation?

Mr. Koch: We have alleged it, your Honor. We
have alleged that the applicable statute on which

plaintiff's claim could have been based is Chapter

116, British Columbia Revised Statutes, 1948, en-

titled ^'Families' Compensation Act," Sections 3 and

5, which provide as follow^s, and which require dis-

missal of plaintiff's comx)laint for failure to state

a cause of action, that said statute's limitation pro-

visions bar this action.

The Court: The objection is sustained. The

Court treats this proof as tending to establish, and

if I hear no other proof on the subject, it will

establish the fact as alleged that if the Canadian

law is thought by this Court to govern this action,

that it is all stated in these Sections 3 and 5 here in

question.
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Mr. Koch: I have a question that may invade

the Court's ruling.

The Court: I will hear it.

Q. Could the wrongful death action now before

this Court be properly entertained by the Admir-

alty Court in British Columbia?

Mr. Riley: I object to the question. It is lead-

ing.

The Court: What is there in the pleadings that

makes that material?

Mr. Koch: The fact that he said it is the Fam-
ilies' [1048] ComxDensation Act that applies, and I

wish to negate the possible interpretation that some

other court could have entertained this action, too.

Mr. Riley: And also implicit in the question,

that there are other laws in Canada. He made

specific reference to admiralty law, which is not

pleaded.

The Court: The objection is overruled.

A. No, the Admiralty Court in British Columbia

would not have jurisdiction, in the circumstances.

The Court: Would it have jurisdiction to apply

to admiralty jurisdictional facts regularly brought

before the British Columbia admiralty courts of

these Sections 3 and 5 causes of action under this

Families' Compensation Act of British Columbia?

The Witness : If I understand your Lordship

The Court: Would the Admiralty Court be able

to apply the rights given to xoersons and litigants

under Sections 3 and 5 of the Families' Compensa-

tion Act?
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The Witness: Yes, your Honor. In a quite re-

cent case, the judge of the admiralty district in

British Columbia stated, if my recollection is cor-

rect, that his court, sitting in admiralty, could

apply the provisions of the Families' Compensation

Act.

The Court: Is that what you sought?

Mr. Koch: Yes, your Honor. One further as-

pect of it. [1049]

Q. To what extent, if any, does the admiralty

jurisdiction extend to airplane accidents?

A. The admiralty court has jurisdiction in re-

spect of salvage of airplane accidents, of the air-

craft, rather. It does not have jurisdiction over

wrongful death actions resulting from an aircraft

crash or accident unless the aircraft collided with

a vessel or was damaged as a result of the negli-

gent navigation of a vessel.

The Court: That last statement the Court does

not understand, in view of your prior one that if

the litigation under Sections 3 and 5 of the Fam-
ilies' Compensation Act Avas properly submitted to

the Admiralty Court, it could adjudicate those

rights under that Act. I do not understand how
your last statement can conform with what I un-

derstood you to say previously.

The Witness: Your Honor, if it had jurisdic-

tion in the matter it could apply the Families'

Compensation Act.

Q. With respect to the accident off Sandspit,

you testified before the recess, as I recall, that
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Sandspit and Moresby Island are in British Co-

lumbia, did you not? A. That is correct.

Q. Do you know how far into the water owner-

ship of land vests—how far out is still British Co-

lumbia ?

The Court: If vou know, how far out from

shore.

A. The Province of British Columbia extends

certainly to [1050] ordinary low water mark. Be-

yond that out to what is known as the three-mile

limit, the Province and the Dominion have exer-

cised—have legislation in respect of that area, but

there has not been any definite judicial pronounce-

ment as to the ownership of the land between ordi-

nary low water mark and a point three miles sea-

w^ard.

Mr. Koch: I have no further questions.

Mr. Riley: We have no questions, your Honor.

The Court: Is there anything further?

Mr. Koch: No, your Honor.

The Court : You may be excused from the stand,

Mr. Bird.

Mr. Koch: We will call Mr. Kildall.

JOSEPH M. KILDALL
called as a witness by defendant, was sworn and

testified as follows:

Direct Examination

By Mr. Koch:

The Court: State your name for the record,

please. ' ^ ' •

''"'''
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The Witness: Joseph M. Kildall.

The Court: AVhat was your father's name?

The Witness: Harold.

The Court: Did he ever have anything to do

with teaching navigation? [1051]

The Witness: Yes, sir.

The Court: Did you ever have anything to do

with that subject?

The Witness: Yes, sir.

Mr. Koch: Your Honor, before interrogating

this witness, I would like to offer the exhibit that

was previously offered.

The Court: Have you seen it?

Mr. Riley: Yes, your Honor, I have seen it.

The Court: Do you wish, Mr. Koch, to have

what you have handed the clerk put together and

marked what was marked Defendant's Exhibit

A-41, and to be used as a substitute for what was

previously so marked and previously withdrawn

and delivered to counsel?

Mr. Koch: Yes, vour Honor.

The Court: Is what is now marked A-41 an ex-

act reproduction by photostat process of what was

previously marked A-41?

Mr. Riley: It is, your Honor.

The Court: The Court has rearranged the ex-

hibit. Let both of them be shown to each counsel

and let them see what form the exhibit now has.

Mr. Koch: I now offer Defendant's A-41 in

evidence.

Mr. Riley: Your Honor, I must object as to the
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decedent Waldrep. This document has not been

[1052] shown by any testimony of anyone ever to

have been received by him before his death, or,

if so, when it was in effect. There is nothing before

the Court or in the record in testimony, and I

don't knov*' that this was ever received by the de-

cedent or how it affects him in any manner. I think

it is entirely irrelevant so far as the issues before

this court.

The Court: Do you dispute that the decedent

Waldrep 's service number was RAM 315 210?

Mr. Riley : I have 14 315 210 as his service num-

ber.

The Court: This is a certificate relating to the

ser\dce record of that person, a true photostatic

copy of Letter Orders 142, Headquarters 6403d

Personnel Processing Squadron, etc. Do you deny

that these papers so certified are material to any

issue in this action?

Mr. Riley: Yes, your Honor, I do deny that

they are material.

The Court: On what issues do you offer these

various parts of Avhat is now marked Defendant's

Exhibit A-41 for identification?

Mr. Koch: Both attachments, your Honor, re-

cite that the servicemen involved are proceeding

to the Zone of Interior, the United States, by mili-

tary aircraft. One of the causes of action alleged

by the plaintiffs is the applicability of the Warsaw

[1053] Convention, an international treaty provid-

ing for air carriage and rights and liabilities with
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respect to persons subject to that act. In the ad-

herence of the United States of America to the

Warsaw Convention, an exception was made with

respect to transportation of the United States Gov-

ernment. This is such transportation, and it bears

directly on the issues of the second cause of action

in the Gorter case.

Mr. Riley : If that is what it is offered to prove,

I believe the documents are entirely hearsay.

The Court: The objection is overruled. Defend-

ant's Exhibit A-41 is now admitted.

(Defendant's Exhibit A-41 for identification

received in evidence.)

The Court: The Court has heard this witness

testify before, and the Court from that experience

knows something about this man's navigational ac-

tivities.

Mr. Koch: If the Court accepts this witness as

an expert witness

The Court : I do not know what he is called for.

He may be called for some other unrelated matter.

You may ask him his name and occupation and

what he has done recently in regard to the occupa-

tion.

Q
A
Q
A
Q
A

Will you state your name, please?

Joseph M. Kildall.

And your address? [1054]

909 Fourth Avenue, YMCA Building.

What is your present occupation?

I am a navigation instructor, chief naviga-

tion instructor.
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Q. How long have you been in the field of navi-

gation work?

A. I have been teaching navigation for fifteen

years, slightly over fifteen years.

The Court: Where have you been teaching?

The Witness: YMCA Navigation School.

The Court: How many hours a day?

The Witness: Seven and a half hours for each

working day, half a day on Saturday.

The Court: How many years have you been do-

ing that?

The Witness : Slightly over fifteen years.

The Court: What aspects of navigation do you

teach ?

The Witness: We mainly prepare men for mer-

chant marine examinations as licensed deck officers.

We also teach men for fishing, yachting, and vari-

ous navigational work.

The Court: Do you wish to make any inquiry

as to whether opposing counsel has any objection

to his qualifications to speak as an expert on navi-

gation matters?

Mr. Koch: Yes, I would like to make that in-

quiry.

Mr. Riley: No, I do not, as to an3rthing in the

United States. :

Q. What has been your experience apart from

teaching? [1055]

A. I started going to sea about 1932, and got a

license as third mate in 1937, and sailed

The Court: As quickly as feasible with the de-
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fendant's case in chief, inquire of his experience

in navigation in and about the waters near the

place where this accident occurred.

Q. What is your present rating in the maritime?

A. I hold a license as master of ocean steam and

motor vessels, any gross tons.

Q. Have your activities taken you. to the waters

in the neighborhood of British Columbia?

A. Yes.

Q. The Queen Charlotte Islands and that gen-

eral area?

A. Yes, sir, I have been through there several

times.

Q. Are you familiar with seacoasts in the vicin-

ity of Sandspit, Skidegate, and those related

beaches? A. I have been by this area.

Q. Are you familiar with charts and with the

calculations necessary to ascertain heights of tides?

A. Yes, sir, I am.

Q. Have you been able to calculate the tide on

January 19, 1952, at approximately 1:40 A.M.?

A. Yes, sir, I have.

Q. At Sandspit, British Columbia?

A. Yes, sir. [1056]

Q. What was the height of the tide at that time?

A. The height of the tide on January 19, 1952,

for Shingle Bay, which is adjacent to

Mr. Riley: I object, counsel. The witness is

referring to what is written on ]orinted matter be-

fore him.
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The Court: Will you lay aside the written

matter ?

Mr. Koch: May he refer to computations?

The Court: I see no reason for it.

Q. Have you made computations with respect

to the height of the tide at this particular hour

and date? A. Yes, sir, I have.

Q. With reference to the computations which

you have made, if that is necessary, what was the

height of the tide at this time in question?

A. It was 10.672 feet at 1 :40 A.M.

The Court: That was the height of the tide?

The Witness: Yes, sir.

Q. Was it rising or falling?

A. The tide was rising at the time.

Q. At what rate, if you know?

A. The rate would only be an approximation,

two feet per hour.

Q. Did you determine the height on Jime 9,

1952, of the tide at the lowest tide on that day?

A. Yes, sir. The lowest tide on June 9, 1952,

had a height of .936 feet. [1057]

The Court: What time was it?

The Witness : I would have to check. It was

Mr. Koch: May he refer to his notes for the

hour ?

. The Court: When did you make your notes?

The Witness: I worked this out yesterday, sir.

The Court: And that is the first time you made

the note as to the time?

The Witness : Yes, sir.
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Mr. Riley: I object, your Honor.

The Court: The objection is sustained.

Q. At approximately what time of day was this?

A. Approximately 8 :27 in the morning.

The Court: Was the high tide reading about

which you first testified on the same day, June 9,

1952?

The Witness: No, sir. That was on January 19,

1952.

Q. When you refer to low tide, what does that

mean?

A. In each day, there are approximately four

tides, two of those tides being high tides or high

water, and two being low water. As to low water,

that would be one of the two lowest tides of that

day.

Q. When you say it is .936 feet, what does that

number refer to ? What would zero be ?

A. Zero would be in this particular case .936

feet below the height of the tide at the lowest

water.

Q. How do they get the zero measurement, the

[1058] reading point of the scale?

A. The zero is determined by observation over

a period of nineteen years, and an average point

is arrived at to determine the zero point.

Q. An average of what?

A. The average of the low waters is arrived at.

Q. Does that mean, if I understand you cor-

rectly, that in terms of this average low water, .936

was .936 of a foot above the ordinary low water?
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Is that what you are pointing out, or do you mean

something else?

Mr. Riley: I don't like to object, because I would

like to see this case finished before Monday, but

counsel should not lead the witness.

The Court: Avoid leading.

Mr. Koch: I will rephrase it, your Honor.

Q. In terms of this average that is determined

over a nineteen year period, explain the measure-

ment of .936 feet of June 9, 1952, at low tide.

A. .936 would indicate a plus tide above the

zero point used for the measurement of the tide

and also the soundings of that area.

Q. What would be the term that zero relates

to? Is there a term that describes zero?

A. Zero would be normal low water.

Q. Did you consult the charts and make [1059]

calculations with reference to the tides in the year

1952?

A. Yes, sir. I checked a few other tides during

that year.

Q. Were there other tides higher or lower than

.936 feet? A. Yes, sir.

Mr. Riley: If the Court please, this whole line

of questioning deals with reference to documents

not noAV before the Court, hearsay matters, which

this witness has admitted he examined yesterday

and he apparently does not have with him now,

except for his own notes he prepared for his testi-

mony. I object to the entire line of questioning
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and proceeding any further along this line, for that

reason.

The Court: The objection is overruled. I wish

you to be as brief as is humanly possible.

Mr. Koch: Would the reporter read the last

question ?

(Last question read by reporter.)

A. Yes, sir, there were other tides during the

year.

Q. That was in 1952? Your answer, again?

A. There were other tides that were higher and

loYv^er during that year.

Q. A number of them?

A. Yes, sir, quite a number of tides.

Q. What sources of information has your testi-

mony required you to refer to ?

A. I have had to refer to the Canadian tide

[1060] tables for the year 1952, published by the

Canadian Hydrographic Office, and also the tide

tables of the

The Court: So far as his answer depends upon

his looking at any Canadian tide tables, as to the

objection previously made to the effect that he is

reporting information found on records which are

not now in evidence and hearsay, the Court's pre-

vious ruling is modified so that as to the informa-

tion having a source in those records, it is sustained

and the Court will disregard it.

Mr. Koch : Your Honor, I think perhaps I made

it unclear. This witness made the calculations him-

self, but he had reference data, which is a normal
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thing. I am only asking him to say what the ref-

erence data was.

The Court: The objection is sustained on any-

thing that he has answered that de]oends for its

accuracy on his reference to foreign government

documents of the kind mentioned. They should be

(brought here, if you wish them.

Q. Do you have the documents before you?

A. Yes, I have.

The Court: At this time, we will be at recess

until 1:30.

(Recess.)

The Court: The witness has returned to the

stand for further interrogation. I ask you to expe-

dite the examination. [1061]

(Tide Tables of Pacific Coast of Canada

marked Defendant's Exhibit A-44 for identifi-

cation.)

(Tide Tables of West Coast marked Defend-

ant's Exhibit A-43 for identification.)

Q. Directing your attention to what has been

marked Exhibit A-44, will you state what that is?

The Court: If you know.

A. This is the tide tables of the Pacific Coast

of Canada, published by the Canadian Hydro-

graphic Office.

Q. Did you use that exhibit in calculating the

measurements of the tide, and also your own per-

sonal knowledge with respect to which you testi-

fied this morning? A. I did, sir.

Mr. Koch: I w411 offer that exhibit in evidence.
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The Court : State, if you know, who issued those

tide tables.

The Witness: These were issued by the Cana-

dian Hydrographic Service.

The Court: What kind of agency, if it is an

agency, is that?

The Witness: It is of the Department of Mines.

It is the Surveys and Maxiping Branch.

The Court: Of what institution or organization?

The Witness: Department of Mines and Techni-

cal Surveys, Ottawa. [1062]

The Court: What nation or province or state

or county or city or other kind of an organization

of government, if it is any such kind of thing, is

that issued by, if you know?

The Witness: Dominion Hydrographer, Cana-

dian Hydrographic Surveys.

The Court: I would like for you to state what

you know without reference to that document.

The Witness: All I know is what is given on

the table, sir.

The Court: You don't know anything about it

yourself differently from that?

The Witness: No, sir, I don't. ^

Mr. Riley : May I inquire, your Honor ?

The Court: You may inquire.

Mr. Riley: Is this document certified or is there

attached thereto any type of certificate by a con-

sular officer of the United States or resident of

Canada under the seal of his office?
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The Witness: There is a label, ^^ Canada", with

a seal of some sort at the top of the table on the

front cover.

Mr. Riley: The seal to which the witness refers,

of course, is a printed seal. I refer Court and coun-

sel to 28 USCA 1741, which provides: "A copy of

any foreign document of record or on file in a

[1063] public office of a foreign country or politi-

cal subdivision thereof, certified by the lawful cus-

todian thereof, shall be admissible in evidence when
authenticated by a certificate of a consular officer

of the United States resident in such foreign coun-

try, under* the seal of his office, that the copy has

been certified by the lawful custodian."

Mr. Koch: That section counsel quotes is not

in point, because that refers to documents on file

in a government office. This, however, is a pub-

lished book. It is my understanding that published

documents that are available to the public and are

publications of

The Court : Try to give me some authority for it.

Mr. Koch : I will cite to the Court the case of

Cherry Point Pish Company vs. Nelson, 25 Wash.

558, which held specifically that tide tables pre-

pared by the United States Government for the

use of navigators on the waters of Puget Sound

are competent evidence for the purpose of

The Court: Will you try to find some holding

or statute that relates to foreign material?

Mr. Koch : I don't have a statute.

The Court: I wish to have it; otherwise, the
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Court reserves ruling and you will have to produce

something before you rest your ease in chief.

Q. Referring to what has been marked Exhibit

[1064] A-43, will you state what that booklet is?

A. This is the tide tables for the West Coast

of the United States, including the Hawaiian Is-

lands.

Q. Does it include Canadian waters?

A. Yes, it does include Canadian waters, and

the United States. It is actually North and South

America.

Q. By whom is that document prepared?

A. It is prepared by the United States Coast

and Geodetic Survey of the United States Depart-

ment of Commerce.

Q. For what year is that tide table applicable?

A. This is for the year 1952.

Mr. Koch: I will offer that exhibit in evidence.

The Court: Any objection?

Mr. Riley: Yes, your Honor.

The Court: What is it? Let opxoosing counsel

see Exhibit A-43.

Mr. Riley: Do you know whether or not Ex-

hibit A-43 was authenticated by any official of the

United States?

The Witness: No, sir, I don't.

Mr. Riley: If the Court please, the exhibit on

the face of it shows that it is published by, pre-

pared by the United States Department of Com-

merce Coast and Geodetic Survey for the year 1952.

It does not bear an authentication, I believe.
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The Court: As required by what? [1065]

Mr. Riley: Section 1733 (b) of Title 28, which

states: ^^Properly authenticated copies or tran-

scripts of any books, records, papers or documents

of any department or agency of the United States

shall be admitted in evidence equally with the orig-

inals thereof.'' I believe that the document on the

face of it is inadmissible.

The Court: Have you anything to say?

Mr. Koch : Yes, your Honor. The statute counsel

refers to

The Court: I ask you to show me something on

which the Court can rely.

Mr. Koch: The statute upon which counsel re-

lies is a statute which refers only to properly au-

thenticated copies or transcripts of books. It spe-

cifically states that such copies shall be admitted

equally with the originals thereof. This is a Gov-

ernment publication. This is available, it is pre-

pared by the Government. It is in the same cate-

gory with the Warsaw Convention and the treaty

series which counsel presented to the Court.

The Court: Will you look at the provisions of

subsection (a) of Section 1733? ^^ Books or records

of account or minutes of proceedings of any de-

partment or agency of the United States shall be

admissible to prove the act, transaction or occur-

rence as a memorandum of which the same v/ere

made or kept." [1066]

Mr. Koch: And that also holds to the same ef-

fect I have cited.
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The Court: The objections to A-43 are over-

ruled. Defendant's Exhibit A-43 for identification

is now admitted. You may proceed.

(Defendant's Exhibit A-43 for identification

received in evidence.)

Q. Mr. Kildall, did you make calculations based

upon the American tide table which is Exhibit

A-43? A. Yes, I did.

Q. Did you make computations as to the height

of the tide on January 19, 1952, at approximately

1:40 A.M.? A. Yes, sir, I did.

Q. What was the height of the tide according

to that table and your computations at that time?

A. The height of the tide was 12 feet.

Q. Was it rising or falling?

A. It was rising at this time.

Q. Can you state the rate of rise?

A. The rate of rise was approximately two feet

per hour.

Q. With reference to the same table, did you

make calculations on June 9, 1952, at low tide?

A. Yes, sir, I did.

Q. What was the low tide on the morning of

June 9, 1952?

A. On June 9, 1952, the A.M. low water was

1.1 feet plus. [1067]

Q. Plus what?

A. Plus 1.1 feet. It was above the zero point.

It was 1.1 feet.

Q. How does the zero point relate to the zero

point on your prior testimony?
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A. It is one and the same point.

Q. That is the low water mark, is it^

A. For that area, the low water mark is fixed.

Q. Did you check the table and make calcula-

tions relative to tides, the height of low tide at

other dates during the year?

A. I found that there were other tides lower

during the year. There were tides in January, some

in July, and some in August that were somewhat

lower than that tide.

Q. Can you state whether or not the ordinary

low tide would be the tide at a point where it

reached zero, or neither a plus or minus reading?

A. The normal low tide, in most cases, would

run very close to zero, because all calculations at-

tempt to have all tides come out as positive figures

for each area.

Q. Do you know whether or not that zero point

is determined with the years of study of the low

water, as you testified this morning, on the Ameri-

can table?

A. Yes, sir. The points are the same.

Mr. Koch: I have no further questions. [1068]

Mr. Riley: No questions, your Honor.

The Court: You may step down.

(The witness was excused.)

The Court: Call the next witness.

Mr. Koch: May this witness be excused?

Mr. Riley: No objection.

The Court: Captain Kildall is excused.
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Mr. Koch; That is the end of the defendant's

case, your Honor.

The Court: Does the defendant rest?

Mr. Koch: Yes, your Honor.

The Court: Is there any rebuttal?

Mr. Riley: Very briefly, your Honor. Call Mr.

Cunningham.

Mr. Koch: Your Honor, the clerk points out

that the Court reserved ruling with respect to the

admissibility of the Canadian tide tables.

The Court: I said I would reserve ruling until

counsel before the end of counsel's case in chief

showed some authority for admitting it ujoon the

proof offered, and if you haven't any

Mr. Koch: The only authority I have is the case

I cited to the Court which made a reference to

the American tide table, but it did admit a tide

table covering the area, your Honor. [1069]

The Court: The Court's ruling will stand. It is

now made absolute, and the objection to Defend-

ant's Exhibit A-44 for identification, after opening

up the defendant's case in chief for the purpose of

considering this exhibit ' further, is now sustained.

The Court does now confirm permanently the

Court's previous ruling that the objection be sus-

tained, that it is now sustained, and the Court re-

jects the offer for admission of Defendant's Ex-

hibit A-44 for identification.

Does the defendant now rest?

Mr. Koch: Yes, your Honor.

The Court: I understand it does. Let the record

so show. [1070]
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JOHN CUNNINGHAM
called as a witness in rebuttal by plaintiffs, was

sworn and testified as follows:

Direct Examination

By Mr. Riley:

The Court: What is the witness' name^

The Witness: John Ritchie Cunningham.

The Court: This witness, called as a part of

plaintiffs' rebuttal, may now l^e interrogated.

Q. Where do you reside?

A. In Vancouver, British Columbia.

Q. What is your occupation?

A. I am a barrister and solicitor.

Q. With what firm are you associated?

A. I am a partner in the firm of Macrae, Mc-

Murdo, Macrae, Hill and Cunningham.

Q. How long have you been associated with that

firm as a partner?

A. With that firm and the predecessor firm for

a period of apjoroximately six years.

Q. Would you state your background as a solici-

tor and barrister, in wiiat courts you have appeared

and are admitted to practice before in Canada?

A. I have been admitted to practice in all the

courts in Canada, and have appeared in all the

courts in British Columbia and in the Supreme

Court of Canada.

Q. Do you xoractice any specialty in the law?

A. I have a specialty in shipping and admiralty.

Q. Are vou a member of anv association com-

mittee of any particular specialties ?
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A. I am chairman of the present Maritime Law
Subsection of the Canadian Bar Association for

British Cohmibia, and a member of the Air Law
Subsection for British Cohimbia for the Canadian

Bar Association.

Q. Would you trace for us your legal education

and the period of time you have practiced since the

completion of that education?

A. I took two years at the University of British

Columbia before joining the Canadian Navy in

1942, and after the war comx)leted a Bachelor of

Laws degree at the University of British Columbia.

I was called to the bar and admitted as a solicitor

in July 1948j and have been practicing ever since.

Q. I will ask you to assume that in January

1952 a United States airplane operated by a United

States corporation, Northwest Orient Airlines, Inc.,

pursuant to a contract with the United States Gov-

ernment, Department of the Air Force, left Japan

with passengers for the United States, and [1072]

after leaving Anchorage, Alaska, attemjited to make

an emergency landing at the airstrip at Sandspit,

British Columbia, but instead crashed into ojjen

water at a point approximately one-half to three-

quarters of a mile from shore; and ask you to as-

sume further that one of the passengers, a United

States citizen, died, leaving surviving a wife and

an infant child; and assume further that the said

death was caused by the wrongful act or acts of

the carrier. Northwest Airlines, Inc.; and assume

further that the administratrix of the deceased's
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allegations of the complaint; it has to stay within

the limits of the evidence received in the case,

v^hether the evidence tends to support the allega-

tions of the complaint or not.

Mr. Koch: But it was admitted, your Honor, so

that as far as the trial of this case was concerned,

my understanding is that when an allegation is

made in the complaint and admitted in the answer,

it is no longer at issue in the case.

The Court : If it happens to be connected in any

[1075] way with an affirmative defense not ad-

mitted, it may be received. The mere fact that the

plaintiff does not in the plaintiff's complaint spe-

cifically allege the facts in accordance with the

evidence received, if there has been evidence re-

ceived in support of an affirmative defense, then

rebuttal evidence of such affirmative defense, sup-

porting evidence, may be received. It seems to me
that it may be.

Mr. Koch: I recall only the testimony of Mr.

Leonard, Mr. Sanders and Mr. Cox relating to the

location of the plane as one-half mile from the

shore adjacent to the Sandspit runway, and I think

that this is a critical point, and the hypothetical

question should be strictly limited to the evidence.

The Court: That is what the Court requires

specifically. I ask you, do you contend that there

is any evidence in the case, no matter by whom
adduced, that the distance away was what you

stated in the sux)posititious question?

Mr. Riley : Yes, your Honor. *
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The Court: Was any of it stated in support of

the affirmative defense?

Mr. Riley: Well, Mr. Cox and Mr. Leonard

and Mr. Sanders all testified that the aircraft

crashed approximately one-half to three-quarters

[1076] of a mile oifshore from the runway at Sand-

spit, British Columbia, in the waters of Hecate

Strait, and that is simxily what I have stated in

my hypothetical question.

The Court: You did not state more than that?

Mr. Riley: I will reread that portion of the

hypothetical question.

(Last question read by reporter.)

Mr. Koch: I state the testimony of those wit-

nesses, plus Mr. Matthews, all put the crash site

as one-half mile offshore.

The Court: The objection is overruled, for the

purpose of rebuttal only, not for the purpose of

supporting the allegations of the complaint. This

supposititious question may be pro^oounded to this

witness, the objection thereto being overruled. Does

the witness have to have the question restated?

If so, the Court will gladly have it done.

The Witness: No, your Honor. My opinion is

that the said Act w^ould not be applicable.

Q. And would you state why you have so con-

cluded ?

A. The Families' Compensation Act

Mr. Koch: Just a moment, please. Now, again

I must object, your Honor, because it would appear

that there is now an attempt to establish the appli-
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cability, perhaps, at least as far as I can tell from

[1077] the question, of some other law, and, if so,

that is certainly not in rebuttal to the proof in

support of the affirmative defense.

Mr. Riley : This is strictly in rebuttal. We are not

trying to prove any law.

The Court: The objection is overruled. You may
state your reasons.

The Witness: The Families' Compensation Act

of British Columbia has no extra-territorial opera-

tion, and the territorial jurisdiction of Canada and

the right of the province ends at low water mark,

at low water, and under the stated facts and in

view of that fact, that is one reason.

The second reason is that even if the wrongful

act or acts of negligence occurred above low water,

under our law the tort is deemed to be committed

where the wrongful acts take place and not neces-

sarily where the injury is received. Even if the

wrongful act or acts occurred in the air or in Brit-

ish Columbia, it would be my opinion in the facts

stated, including the fact that the deceased was a

United States citizen, the aircraft was a United

States aircraft, and the corporate aircraft carrier

was domiciled in the United States, that the court

in British Columbia would apply the law of the

United States. Also

Mr. Koch: I don't think this is responsive. [1078]

The Court : I believe that is sufficient.

Mr. Riley: I have no further questions, if the

Court please. ... ,.
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The Court: You may cross examine.

Mr. Koch : May I have a moment to confer with

Mr. Bird, your Honor?

The Court: Yes, you may.

Cross Examination

Q. (By Mr. Koch) : Isn't it true that if the

accident took jjlace above the low water mark, that

then the matter would not involve the extra-

territorial application of the Families' Com^oensa-

tion Act? A. The

Q. Either yes or no. A. No.

Q. Your answer is no, that the Families' Com-

pensation Act would still not be applicable?

A. It still would not be apjDlicable. It relates to

the commission of the tort.

Q. I am not referring to that part of your

testimony. You said that the Families' Compensa-

tion Act does not have extra-territorial force ?

A. Operation. [1079]

Q. Does the Families' Compensation Act oper-

ate to low water mark, from the shore outward to

low water mark?

A. That is correct. That is the extent of the

British Columbia territorial jurisdiction.

Q. So if the accident happened at or above low

water mark, the Families' Compensation Act, if it

were otherwise applicable, would apply?

Mr. Riley: I object. That is outside the scope

of direct examination. He is using the term
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"would". The allegation on the defendant's affirm-

ative defense is ^^ could" apply.

The Court: The objection is sustained.

Q. Does the Families' Compensation Act apply

in the territory of British Columbia down to low

water mark in cases in which the Act is properly

invoked ?

Mr. Riley: I will restate the same objection.

The Court: The objection is overruled. You may
answer this time, but not any more than this time.

You have already answered once.

The Witness: I believe I have answered that

the territorial jurisdiction of the province extends

down to the low water mark, and the Families'

Compensation Act, those sections are part of a pro-

vincial statute.

Q. If I understood your statement near the end

of your direct examination, you stated that the tort

[1080] is where the wrongful act takes place?

A. That is my opinion, and that is the law.

The Court : Is that your opinion under the pro-

visions of Canadian law?

The Witness: Canadian law applying English

law.

Q. What Canadian authorities support that

view ?

A. There is a case, George Monroe, Ltd., vs.

American Cyanamid Corporation, Ltd., 1944, 1

King's Bench 432, which has been approved in a

conflict of law text, and the case itself has been

referred to in British Columbia courts.
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Q. Is that a British Columbia decision?

A. That is a decision of the Court of Appeals

in England, I believe.

Q. Is that a decision binding on the British

Columbia courts?

A. It is not necessarily binding, but it is my
opinion it would be followed by the British Colum-

bia courts.

Q. We are only concerned with what the con-

trolling authority is in British Columbia. Is there

any British Columbia case on that subject so

holding ?

A. The American Cyanamid case has been

quoted and referred to in a British Columbia case.

Q. Is there any decision holding that the tort

is where the wrongful act takes place, decided by

a court of last appeal in British Columbia?

A. There may be, but I cannot cite it if there

[1081] is one, and I do not know it.

Q. Can you cite a Supreme Court of Canada

decision to that effect ? A. ISTo, I cannot.

Q. Are there decisions in British Columbia or

from the Supreme Court of Canada holding that

the law of the place where the impact occurs is the

laAY which shall be applied in determining the situs

of the tort?

Mr. Riley: If the Court please, counsel is going

way beyond the scope of direct examination. Unless

he is directing these questions for the purpose of

impeaching our witness, I think that they should

be objected to and he should be stopped from in-
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quiring further along this line. He has not alleged

himself what the substantive law or what the con-

struction of Canadian law is. He has alleged simply

two sections of the statute could be aj^plicable. He
has alleged none of the cases or any case law refer-

ring to any of it, and this is outside of our evidence,

which is offered strictly in rebuttal of that which he

offered.

The Court: If he seeks to find if there is any

court construction of statute law which is pleaded,

the Court overrules the objection, if that is the pur-

pose of it.

Mr. Koch: Yes, your Honor. I didn't think I

Avas going beyond it. The question Mr. Riley asked

elicited the answer the tort is where the wrongful

act takes place. [1082] I am trying to find out if

there isn't

The Court: The objection is overruled.

The Witness : My answer would be that the facts

would determine where the wrongful act took place.

There may be facts Avhere an impact is

Q. That is not an answer to my question. Read
the question, please.

(Last question read by reporter.)

A. You refer to an imxoact"? You mean an air-

craft impact or—I am afraid that I cannot in my
own mind place impact and wrongful act together.

Q. Let me see if I can explain what I mean.

I understood you to testify that the

The Court: I would rather you would not do

that. Ask him a question, will you, please ?
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Q. When you say the tort is where the wrongful

act takes place, what do you mean by wrongful act ?

A. Is that not a matter of fact ?

Q. Are you talking about the negligence of the

carrier, or the place where all that culminated in

injury?

A. I am referring to a wrongful act. I am not

defining what a wrongful act is. I have not heard

the conduct, if you are referring to this particular

case.

Q. Is it your understanding that the conflicts of

law rule applicable in the case of torts is that the

court shall [1083] apply the law of the place where

the injury is caused, where the injury takes place?

A. No, where the wrongful act took place.

Q. Are there cases in British Columbia or in the

Supreme Court of Canada that hold that the con-

flicts rule to be applied there shall be the law of the

place where those negligent acts resulting in injury

and the injury

A. Perhaps if I could refer to the Cyanamid

case to illustrate

Q. Just answer the question. Are there cases to

hold it is the place of impact, the place where the

injury was caused, that determines the law ax)pli-

cable, the law of that place is the law ap])licable to

the tort?

A. If the wrongful act took place in the same

place, there presumably would be decisions.

Q. I will ask it one other way. If negligence

takes place in Washington and it culminates in
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injury and damage to a plaintiff in British Colum-

bia, will the British Columbia law apply the law of

British Columbia or the law of Washington ?

A. Well, the conflicts rule arising out of this

Cyanamid case is to the effect that where there are

acts leading to an injury in one place, the plaintiff

has the choice in that case of the

Q. This is a decision in England many years

ago. I am trying [1084] to find out if there are any

laws in British Columbia or the Supreme Court of

Canada which would answer the question I have

just propounded.

Mr. Riley: I will object. That question has been

asked six times.

The Court: I think he said previously what his

opinion was, but you may repeat what your ojiin-

ion is.

Mr. Koch: Your Honor, I am not asking his

opinion. I am asking him his knowledge of the au-

thorities on this point.

The Court : I don't see how you could separate it

from his opinion as to what the fact is.

Mr. Koch : I want to know if there are cases in

British Columbia or

The Court : He might think the case did, and you

might think that case didn't.

Mr. Koch: I haA^e authority with respect to this

that I would like to cite to the Court, if the Court

wishes.

The Court: I do not. Proceed.
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Mr. Koch : His opinion is not relevant. It is only

what the decisions are.

The Witness : I am basing my
The Court: Proceed.

Mr. Koch : Read the question, please.

(Last question read by reporter.) [1085]

The Witness : It would be a matter for the court

to determine, where the wrongful acts took place.

Mr. Koch : I have no further questions.

Mr. Riley : I have no further questions.

The Court: Do you wish this witness to be

excused?

Mr. Riley: Yes, your Honor. I would like to

take excej)tion to the defendant's witness conferring

with counsel at counsel table.

The Court: The Court asks defendant's counsel

to give attention. This witness, like the other wit-

ness who was a member of the Canadian Bar, or

the Bar of British Columbia, is excused with the

Court's statement that it is always a pleasure to

have appear in this Court any member of the Brit-

ish Columbia Bar. I ask both the witness Cunning-

ham and the witness Bird to extend my warmest

respects to Mr. Justice Sidney Smith of your Ad-

miralty Court.

Mr. Cunningham: We will be very happy to do

so, your Honor. Thank you.

(The witness was excused.)

The Court: Call the next rebuttal witness.

Mr. Riley: That concludes our rebuttal, if the

Court please.
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The Court: Do the plaintiffs rest?

Mr. Riley : Plaintiffs do rest, if the Court please.

The Court: Does the defendant rest?

Mr. Koch: May I confer for just a moment?

The Court: You may confer with your co-

counsel.

Mr. Koch : I will call Mr. Bird.

Mr. Riley: I will take exception to recalling Mr.

Bird, unless it is—I take exception, period.

The Court : You will have to state for what pur-

pose you wish to pursue surrebuttal.

Mr. Koch: I wish to ask him whether his views

of the law differ from those expressed by

The Court : He has already given his views orig-

inally.

Mr. Koch: Not on this last point, about what

law applies to the wrongful act.

The Court: I call attention to the fact that the

plaintiffs have the right to close the offering and

giving of testimony in this case.

Mr. Koch: Your Honor, if the Court is ruling

that I cannot call Mr. Bird, I wish to take exception

and make an offer of proof.

The Court: I wish to call attention to the fact

that the plaintiffs have the right to call the last

witness in this case, if the ]olaintiffs Avish to, and if

you are given the opportunity of adducing surre-

buttal, the plaintiffs will have the right to offer

sur-surrebuttal. Do you understand that? [1087]

Mr. Koch: I appreciate that. I want to ask one

question.
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The Court: Let that witness come forward in

surrebuttal. [1088]

JOHN IRVINE BIRD
recalled as a witness in surrebuttal by defendant,

was sworn and testified as follows

:

Direct Examination

Q. (By Mr. Koch) : Mr. Bird, if negligence

takes place in the State of Washington culminating

in injury and impact to a party in British Colum-

bia, and litigation involving that circumstance is

before the courts of British Columbia, what tort

law would the British Columbia court apply?

A. It would apply the law of British Columbia

w^here the death or injury occurred.

Q. And if it were only an injury, what then?

A. It would apply the same law.

Q. Can you explain your answer?

Mr. Riley: I will object. Coimsel is going com-

pletely outside of the rebuttal.

The Court : I believe the Court will not hear any

more explanation. The objection is sustained. The
Court will consider his answer.

Q. Under those circumstances, would the court

in British Columbia have an option of applying the

law of the United States in the conflicts of law situ-

ation that would be [1089] presented?

A. Not in a tort action. It would apply the law

of the place where the death or injury occurred.

Mr. Koch : I have no further questions.
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Cross Examination

Q. (By Mr. Riley) : Would not the courts of

British Columbia ordinarily follow the King's

Bench decision if the King's Bench decision were

in conflict with the highest court of the Province

of British Columbia decision?

A. Oh, no. It is not bound by a King's Bench

decision in England, if I understood you correctly.

Q. Is it not true that they would ordinarily fol-

low a King's Bench decision?

A. No. They are bound only by the Privy Coun-

cil on appeals coming from Canada.

V Mr. Riley: I have no further questions.

Mr. Koch : I have no further questions.

The Court : The witness is excused.

(The witness was excused.) [1090]

The Court: Does the defendant rest?

Mr. Koch: Yes, your Honor.

Mr. Riley: May I confer a moment?
The Court: You may do so.

Mr. Riley: We would like to recall for one

question Mr. Cimningham.

The Court : The plaintiffs may in sur-surrebuttal

recall that witness. This will terminate the taking

of testimony. [1091]

JOHN CUNNINGHAM
recalled as a witness in sur-surrebuttal by the plain-

tiffs, was examined and testified as follows

:

Direct Examination ^ '

Q. (By Mr. Riley) : Mr. Cunningham, you have
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stated several reasons why in your opinion Sections

3 and 5 of the British Cokimbia Families' Compen-

sation Act would not apply in the state of facts re-

cited earlier. Do you have any other reason?

Mr. Koch: I object to that statement of the

question.

The Court: The objection is sustained. Just ask

him a question or call his attention to one thing

that you understood him to say, and ask him if he

did say it, and then propound the question. In other

words, the Court might not take the view of what

he said which you have just recited.

Q. Do you have any other reasons why Sections

3 and 5 of the British Columbia Families' Compen-

sation Act

Mr. Koch: I object, your Honor.

The Court: That is not proper. Please call his

attention to something you wish cleared up, if it has

been said or if it held a fact so-and-so, based upon

what you think some witness has said that is con-

troverted by some [1092] other witness. You may
pursue it in that fashion.

Q. Mr. Cunningham, calling your attention to

your testimony earlier wherein

The Court: That may not be done in sur-

surrebuttal. It should be something that was devel-

oped in surrebuttal, Mr. Riley, some conflict that

arose further by reason of the surrebuttal.

Mr. Riley: Yes, your Honor.

Q. Do the courts of the provinces of Canada or-

dinarily follow decisions of the King's Bench?
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Mr. Koch: Just a moment. That is a very lead-

ing statement.

The Court: The objection is overruled.

A. The Courts in British Columbia would be

persuaded by higher courts in England, but they

are not bound by them.

The Court: You should say specifically whether

that is true with the King's Bench decisions.

The Witness: They would not be bound by the

King's Bench decisions.

Q. In the absence of any other decisions in Brit-

ish Columbia as to a x^oint of law which has been

passed upon by a decision of the King's Bench,

would the King's Bench decision be a guide to the

British Columbia court?

Mr. Koch: Before you answer, I object to the

statement of the question and to the attempt to

elicit an [1093] opinion. He can only ask what the

authorities are, what the decisions are, without

what this witness believes would happen.

The Court: The objection is overruled.

The Witness: I can only say that that would be

persuasive and may be followed. The courts in Brit-

ish Columbia are not bound.

Mr. Riley : I have no further questions.

Mr. Koch: No questions.
'

The Court : You may step down.

(The witness was excused.)

Mr. Riley: I have nothing further. Plaintiffs do

rest in each case.

The Court : Does the defendant rest ?
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Mr. Koch : Yes, your Honor.

The Court: All witnesses in this case and all

others attending the trial other than the parties and

counsel may now be excused. The taking of testi-

mony is ended.

(Discussion among Court and counsel re

length of arguments.)

(Argimients of counsel.)

(Court's decision previously furnished.)

[Endorsed] : Filed Aug. 13, 1957.

[Title of District Court and Cause.]

DEPOSITION OF LEE ROY WALDREP

Taken at Jasper, Alabama, offices of Elliott &
Jackson, Attorneys, March 1, 1957, 10:45 A.M.

Appearances: Hon. Hoyt Elliott, Elliott & Jack-

son, Attorneys, Jasper, Ala. Hon. Bibb Allen, 1103

Comer Building, Birmingham, Alabama. [1]

Stipulation

Dictated by Mr. Allen: It is hereby stipulated

between the parties that all objections, except as to

form of the question, be reserved until the time of

trial.

LEE ROY WALDREP
having been first duly sworn, testified as follows on

Examination

Q. (By Mr. Elliott): State your name, please?

A. L. R. Waldrep.

Q. Those are your initials?
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A. Yes, my full name is Lee Roy.

Q. How do you spell that?

A. Capital L-e-e, Cai^ital R-o-y, W-a-1-d-r-e-p.

Q. Where do you live, Mr. Waldrep?

A. 1900 Tenth Avenue, Jasper, Alabama.

Q. How long have you lived there?

A. Since 1930, twenty-six years.

Q. At the same address? A. Yes, sir.

Q. What relation, if any, are you to John M.

Waldrep ? A. Father.

Q. What does the ^^M." in his name stand for?

A. Milton. M-i-1-t-o-n.

Q. Is he still living? [2] A. No.

Q. How long has he been dead?

A. Since Januarv 19, 1952.

Q. When was he born?

A. August 11, 1927.

Q. How old was he at the time of his death?

A. I would have to figure that—twenty-four I

believe.

Q. You think that is the age he was at the time

of his death? A. Yes.

Q. What occupation, if you know, was he en-

gaged in at the time of his death?

A. He was in the United States Army.

Q. Had he lived mth you from the time of his

birth up imtil the time he entered military service?

A. Yes, sir.

Q. I will ask you to tell the Court Reporter here

what educational courses he took, if any, beginning

with his first years in school, and where he went.
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A. He attended Central Elementary School

Q. That is here in Jasper?

A. Yes. And two years at Walker County high

school.

Q. Was that before he went into any kind of

service? A. Yes, sir.

Q. When did he discontinue his educational pro-

gram if you remember, at what age ?

A. Sixteen. [3]

Q. Prior to stopping school, had he been em-

ployed anywhere that you know of?

A. No, sir.

Q. During those years between childhood and

through the age of sixteen, he was living in the

home with you? A. Yes, sir.

Q. You say he finished elementary school, and

how many years of high school? A. Two.

Q. That would have made him through what

grade in school?

A. That would have been the tenth, wouldn't it ?

Q. During that period of time, did you have

occasion and opportunity to observe his physical

condition and the state of his health, as to whether

or not he was subject to any disease?

A. I did.

Q. Did he have any diseases that you know of?

A. No, sir.

Q. Did he have any of the childhood diseases so

far as you can remember?
A. I believe he had whooping cough, and mea-

sles, that is all I remember.
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Q. Was he treated by a doctor for those child-

hood diseases, or do you remember?

A. I think maybe the family doctor saw him,

several members [4] of the family was sick and he

saw them all at the same time.

Q. Did you have an opportunity to observe him

in his physical activities after he had those child-

hood diseases? A. Yes, sir.

Q. Did you observe anything wrong with him, so

far as you could tell? A. No, sir.

Q. Did he have any disabling effects, so far as

you could tell? A. No, sir.

Q. Was he ever involved in any accidents?

A. No, sir.

Q. How tall was he ?

A. I believe the record shows seventy inches,

I just looked at his discharge over there.

Q. That would be five feet ten inches?

A. Yes, sir.

Q. Was he ax)parently in good health?

A. He certainly was.

Mr. Allen: Are you talking about before he en-

tered the service?

The Witness: Yes, sir.

Q. That was the time just when he finished the

last grade in school? A. Yes, sir.

Q. Where did he go after he left school? [5]

A. He joined the Merchant Marines.

Q. Where did he join the Merchant Marines?

A. I am not sure, I think Mobile—or Pensacola.
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Q. Do you know who he worked for in the Mer-

chant Marines?

A. No, I don't remember the Company.

Q. Do you know how old he was when he joined

the Merchant Marines? A. Sixteen.

Q. Was it necessary for you to sign a consent in

order for him to join? A. Yes, sir.

Q. Did you sign that consent?

A. Yes, sir.

Q. How long did he continue in the Merchant

Marines? A. Two years.

Q. Was he at home from time to time during

that period?

A. He was at home two or three times, he wasn't

at home very much during that time, he was in the

Pacific most of the time.

Q. Did you see him at the times he was home ?

A. Yes, sir.

Q. So far as you could tell, was he in good

health during that time? A. He was.

Q. Did he sign up for any definite length of

time when he went with the Merchant Marines ?

A. I think it was two years, but I wouldn't be

positive. [6]

Q. Did he stay with the Merchant Marines two

years? A. Yes, sir, approximately.

Q. Do you know anything about the circum-

stances under which he separated from the Mer-

chant Marines, as to whether or not he was in good

standing at that time?
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A. He was in good standing.

Q. Do you know anything about his earnings

during that period of time?

A. No, sir, I couldn't testify as to that.

Q. Do you know anything about the pay rating

in the Merchant Marines, as to whether or not they

have definite pay grades?

A. Of my own knowledge I would say I do not.

Q. But he did continue with them for a period

of two years, and his work was satisfactory, so far

as you know?

Mr. Allen: I object to the question in the sug-

gested form.

A. Yes, sir.

Q. Was he married during that period of serv-

ice in the Merchant Marines ? A. No, sir.

Q. What year did he enter the U. S. Merchant

Marines, if you know? A. 1943.

Q. And he remained with them two years.

A. Yes, sir.

Q. He was discharged from the Merchant Ma-

rines in what year? [7]

A. I believe it was in the spring of 1946, my
best recollection. .

Q. Did he return home when he was discharged?

A. Yes, sir. •

'

Q. Did he come back and reside with you in

your home in Jasper, Alabama?

Mr. Allen: I object, leading and suggestive.

A. Yes, sir.

Q. Where did he go after he was discharged?
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A. He came home.

Q. Did you observe him after his return home?

A. Yes, he was a member of the family.

Q. Did he apjoear in good physical health 1

A. Yes, he did.

Q. Had he lost weight, or gained weight, or do

you remember any change?

A. He had gained some weight, I don't know

how much.

Q. Did he wear glasses? A. No.

Q. How long did he stay in the home with you

after he returned from the Merchant Marines?

A. Approximately five or six months.

Q. Did he work any during that period of time?

A. Yes, sir.

Q. Where did he work, if you know. [8]

A. He worked with me, I was farming at that

time.

Q. What kind of work did he do?

A. General farm work, plowing, cultivating,

planting, and building pastures, just general farm-

ing.

Q. Did you pay him on any kind of a pay basis

during that period?

A. No, not a stipulated salary, I did pay him

some, but it varied.

Q. Was he residing in your home at that time?

A. Yes.

Q. Were you charging him anything for his

room and board during that period of time?
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A. No, he was more or less considered a mem-
ber of the family, there was no specific charge.

Q. Do you remember how much you paid him

over and above his room and board *?

A. I imagine on an average of fifteen or twenty

dollars a week.

Q. Was that throughout the period of five or

six months you have testified about?

A. Yes, sir.

Q. At the end of that period of time, so far

as you know, was his physical condition good?

A. Yes, sir.

Q. Had he been sick during that period of

time ? A. No.

Q. Had he been to any doctors that you know

of? [9] A. No.

Q. Had he been in any accidents, or disabled

in any way? A. No.

Q. What did he do or where did he go following

that period of time?

A. He enlisted in the U. S. Marines.

Q. Where did he enlist?

A. In Birmingham.

Q. In the United States Marine Corps?

A. Yes, sir.

Q. When was that?

A. The 15th day of July, 1946. That is a mat-

ter of record in the court house.

Q. How old was he at that time, if you remem-

ber? A. He would have been seventeen
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Q. You know the date of his birth, you can use

a pencil there.

A. I believe he would have been nineteen in

August following.

Q. Following the date of his enlistment?

A. Yes.

Q. Was it necessary to give your consent to

his enlistment?

A. No, I didn't give my consent because he

was over eighteen.

Q. Do you know for how long a period of time

he enlisted? A. Two years.

Q. Do you know where he was stationed during

that period of time? [10]

A. Camp LeJeune, iSTorth Carolina.

Q. Do you know how to spell it?

A. L-e-J-u-e-n-e.

Q. Did he stay at Camp LeJuene during the

period of his enlistment?

A. I believe he did.

Q. Was he at home any during the period of

his enlistment?

A. He came home two or three times.

Q. Do you know anything about the nature of

the training he had during that period?

A. No, I know what his job was, he was in the

Fire Fighters Squadron.

Q. Do you know whether he underwent the

usual Marine Corps basic training?

A. Yes, sir.

Q. Was he in the hospital during that period
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of time, so far as you know? A. No.

Q. Was he sick any during that x)eriod of time,

so far as you know?

A. Not that I know of.

Q. Did he start wearing glasses during that

period of time? A. He never wore glasses.

Q. Did you have occasion to see him when he

would come home on leave from his training in the

Marine Corps? [11] A. Yes, sir.

Q. Was he in good x>hysical condition?

A. He was.

Q. Did he do any work for you when he was

on leave from the Marine Corps? A. Yes, sir.

Q. What kind of work did he do?

A. Farm work. General farm w^ork, in the

crop.

Q. Did he plow? A. Yes, sir.

Q. Did he do any gathering of any crops?

A. I couldn't be positive whether he was at

home during gathering time.

Q. What was the average hours per day he

woiild work when he was plowing?

A. He worked long hours.

Q. How many, would you say?

A. At least twelve hours.

^Q. Would he plow for full twelve hours?

A. Yes, sir.

Q. Did he have any trouble holding up for that

length of time? A. No, sir.

Q. Was he then later discharged from the Ma-

rine Corps? A. Yes, sir.
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Q. Did he receive an honorable discharge? [12]

A. Yes, he received an honorable discharge on

January 30, 1948.

Q. Did he return home following his discharge

from the Marine Corps'? A. He did.

Q. How long did he live with you at that time?

A. I would say about eight months.

Q. That is following his Marine Corps service?

A. Yes, the U. S. Marine Corps.

Q. Did he work anywhere during that period of

eight months? A. Yes, sir.

Q. Did he attend school any during that eight

months period? A. Yes, sir.

Q. Where did he go to school?

A. Walker County high school.

Q. Do you know what grade he entered in the

Walker County high school? A. No, I don't.

Q. Had he finished, prior to the time he discon-

tinued his education and went into the Merchant

Marines—you testified that a while ago—he had

finished what grade?

A. My recollection is, the tenth.

Q. After he returned from the Marine Corps,

and went back to school, how many grades did he

complete if you know? A. I don't know. [13]

Q. How long did he go to school?

A. My recollection is he went from about Janu-

ary of 1948—no—January of 1949—until along in

the summer.

Q. He was going to school under the G.I. Bill,

was he not?
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A. Yes, he was going to school and working.

He was going to school at night, and working for

Vines Brothers Motor Company as a mechanic dur-

ing the day.

Q. Do you know how much progress in his

grades he made during the time he attended school?

A. No, I don't know, anything I would say

about that would be a guess.

Q. Do you know^ whether he finished high school

or not? A. No, I don't.

Q. How long did he work for Vines Brothers

Motor Company?
A. I would say six to eight months.

Q. Did you know how much he was making?

A. Yes, I saw some of his pay envelopes, I be-

lieve they run from $25.00 to $30.00 a week, they

varied some I think on account of the number of

hours he worked.

Q. Was that tied in wuth his G.I. training pro-

gram? A. I understand it was.

Q. During that period when he was working for

Vines Brothers Motor Company, was he also going

to G.I. night school? A. He was.

Q. And what he was receiving from G.I. night

school was in [14] addition to his pay from Vines

Brothers Motors, or do you know?

A. I understand that it was in addition.

Q. What kind of work did he do for Vines

Brothers Motor Co.? A. He was a mechanic.

Q. Was he doing any w^ork for you during that

period of time?
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A. Not during that period.

Q. Was he staying in the home with you?

A. Yes, sir.

Q. Did you see him frequently?

A. I did.

Q. He ate his meals with you? A. Yes, sir.

Q. And slept in your house? A. Yes, sir.

Q. Did you have an opportunity to observe his

physical condition? A. I did.

Q. Did it appear to be good?

A. Yes, sir.

Q. Was he sick any during that eight months

period? A. No, sir.

Q. Did he have any accidents that you know of?

A. No, sir.

Q. At the end of that six months period, what

happened after that? [15]

A. He joined the U. S. Army.

Q. That was about when?

A. Approximately—it was autumn of 1949,

early fall I would say or late summer, I don't have

the date on that but it w^as either late summer or

early fall.

Q. How old are you, Mr. Waldrep?

A. Sixty-seven.

Q. How many children do you have living at

this time ? A. Nine.

Q. With John Milton Waldrep you had ten

children? A. Yes, sir.

Q. Any of them deceased?

A. None except him.
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Q. All living except liim? A. That's right.

Q. Do you know the circumstances under which

he entered the service this last period you started

to testify about—did he enlist? A. Yes, sir.

Q. Do you know what branch of the service he

enlisted in? A. The army.

Q. Do you know how long his enlistment was?

A. Four years, I believe.

Q. Do you know where he went at the time he

enlisted? A. Fort Jackson, South Carolina.

Q. How long did he remain there?

A. I couldn't say, it would have to be a guess.

Q. Do you know where he went following his

period at Fort Jackson?

A. No, I don't remember where he went from

there, but I know he ended up in El Paso, Texas.

Q. Did you have occasion to see him between

the time he entered the service and the time he

went to El Paso? A. Yes, sir.

Q. Did you observe his physical condition?

A. Yes.

Q. Did he appear to be in good physical condi-

tion? A. Yes, sir.

Q. Was he in the hospital any that you know

of? A. No.

Q. Did he marry while he was stationed in El

Paso? A. He did.

Q. To whom did he get married?

A. Fay Kelly.

Q. Had he ever been married prior to that time ?

A. No, sir.
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Q. How long was it following the date he mar-

ried Fay Kelly until he was transferred from his

station in El Paso^

A. He married in the spring, before Easter,

and my best recollection is that he went overseas,

to Korea, the following fall. I couldn't give you

the dates, I couldn't [17] be positive even to the

month.

Q. How long was he in Korea?

A. I would say approximately three or four

months.

Q. Where did he go from Korea, if you know?
* ^ * * *

Q. Had his wife remained in Texas during that

period of time after he left for Korea?

A. She did.

Q. What was the nature of the emergency

bringing him home in 1952, if you know?

A. Premature birth of the baby.

Q. That is the child of the marriage of Pay

Kelly and John M. Waldrep, your son?

A. Yes, sir.

Q. Was that child born before he got back to

the State, or after?

A. It was born after his death.

Q. When was he killed?

A. January 19, 1952. [18]
* * -Jf -x- *

Q. I will ask you if it isn't a fact that he was

on his way home from Korea in January 1952?
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Mr. Allen: I object to that, leading and sug-

gestive,

Q. How do you know, if you do know, that he

was on his way home from Korea in 1952?

Mr. Allen: I object to that, leading and sugges-

tive. A. I did know he was on his way home.

Q. How did you know?

A. By his wife's mother calling me on the tele-

phone.
*****

Q. Did you get any word from any source of

the crash?

Mr. Allen: I object, leading and suggestive.

A. Yes, sir.

Q. What was the nature of the information you

received regarding an airplane crash?

Mr. Allen: I object, leading and suggestive.

A. I got a telegram from the War Department.

Q. What did that telegram state? [19]
* * * * *

Q. His wife was living at that time?

A. Yes.

Q. Had her child been born at that time?

A. No.

Q. Had your son had any previous marriages,

before the marriage to Fay Kelly? A. No, sir.

Q. Was the child later born? A. Yes, sir.

Q. What was the child named?

A. Judith Anne.

Q. The full name?
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A. Judith Anne Waldrep.

Q. Where was the child born?

A. Southwestern General Hospital, El Paso,

Texas.

Q. What was the date of its birth, if you know?

A. January 22, 1952.

Q. And your son had lost his life when?

A. January 19, prior to that.

Q. Is John Milton Waldrep's wdfe, Fay Kelly

Waldrep, still living? A. No. [20]

Q. When did she die ?

A. She died—I don't remember definitely—but

she died on the Sunday before Easter Sunday in

1953.

Q. Was that approximately one year after the

death of her husband?

A. A little over a year.

Q
for

Q
Q
A
Q
A
Q
A
Q
Q

Was your son's body returned to the States

burial? A. It was.

Where was he buried? A. Here.

In Jasper, Walker County, Alabama?

Yes.

In what cemetery?

Oak Hill Cemetery.

When was that?

It was either the 30 or 31st of January.

Of what year? A. 1952.

How long had it been prior to that time since

you had last seen John Milton Waldrep?
A. It had been approximately four or five
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months, he came home to visit us before he went to

Korea.

Q. Was that after his marriage to Fay Kelly?

A. Yes, sir.

Q. Was she with him at the time? [21]

A. No, sir.

Q. She didn't come to Jasper with him?

A. No.

Q. Was she at that time in good health, or do

you know about that?

A. Just hearsay is all, I understood her health

was not too good at that time.

Q. You had an opportunity to observe your son's

physical condition at the time he returned home

before leaving for Korea, did he appear to be in

good physical condition at that time ?

A. Excellent.

Q. How long did he stay at home with you at

that time ?

A. He didn't stay but a little while, I would say

he was here two or three days.

Q. Did he sleep in your home and eat his meals

with vou? A. Yes, sir.

Q. Do you know what rank he held in the mili-

tary service at the time of his death?

A. He was a sergeant.

Q. Do you know what the joay of a sergeant

was? A. No, I don't.

Q. You don't know what he was making at that

time? A. No, I don't.
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Q. You have how many other children living

now? [22] A. Nine.

Q. How old is the youngest one?

A. Twenty-four.

Q. How old is the oldest one?

A. Thirty-nine or forty—I would have to figure

—forty. Will be forty-one this coming November.

Mr. Allen: You are asking about other children

of his?

Mr. Elliott: That's right.

Q. Is Mrs. Waldrep still living?

A. Yes, sir.

Q. How old is she? A. Sixty-four.

Q. Is she in good health?

A. I would say fair, yes.

* * * * *

Q. Was he honorably discharged from the II. S.

Marine Corps? A. Yes, he was.

Q. Do you know what rank he held at the time

of his discharge ?

A. No, I don't, I saw his record in the Probate

Office but I don't remember.

Q. Do you know how much he was making in

the IT. S. Marine Corps?

A. I would say ninety or one hundred dollars a

month.

Q. Do you know whether or not he received

certain other [23] allowances in the way of lodging

and his meals in addition to the cash he received?

A. Yes, he did.

Q. Do you know whether or not he received
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clothing in addition to that "? A. He did, yes.

Q. Did you ever see his wife in Texas ?

A. I never saw her.

Q. You never saw her during her life time?

A. Oh, yes. I never saw her before they married,

I saw her after his death.

Q. Did she attend his funeral?

A. No, sir.

Q. Did she visit you in Walker County?

A. No, sir.

Q. Did you visit her in Texas? A. Yes.

Q. Who went with you on that visit?

A. My wife and two daughters.

Q. Was that after the birth of your grand

daughter? A. Yes, sir.

Q. Did you see Judith Anne Waldrep?

A. Yes, sir.

Q. Is she now living? A. Yes, sir. [24]

Q. Where does she live?

A. Alamagordo, New Mexico.

Q. Do you know the street address?

A. No.

Q. Do you know the mailing address ?

A. I believe it is Post Office Box 501, is my rec-

ollection.

Q. She does get her mail at a Post Office box?

A. Yes, sir.

Q. How old is she now?

A. You mean the girl, Judith Anne?

Q. Yes.

A. She is six—no, she is just five years old.
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Q. Who is she living with there ?

A. With her grandmother and grandfather, and

an aunt.

Q. What is the grandparents' name ?

A. Mr. and Mrs. J. T. Kelly.

Q. Do they live in Alamagordo, New Mexico'?

A. Yes.

Q. What is the aunt's name that you referred

to ? A. Mrs. Fern Bloth.

Q. And she also lives in Alamagordo?

A. Yes.

Q. On your visit to Texas that you testified

about, how old was the baby at that time?

A. At the time I visited, she was two weeks old.

My wife [25] and some of the daughters visited

her a short time after her birth and after John's

death.

Q. Did you visit with them in their home ?

A. Yes, sir.

Q. And you saw Sergeant John M. Waldrep's

wife at that time? A. Yes, sir.

Q. How long did you stay there on that visit?

A. About three days, I believe.

Q. Was Sgt. Waldrep in the hospital any while

he was in Korea that you know of?

A. No, sir.

Q. Did you receive any word from any source

that his physical condition was deteriorating during

that period? A. No, sir.

Mr. Elliott: That is all at this time, I might
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want to ask him some other questions later, if I

may.

Mr. Allen : I think you have that right.

Examination

Q. (By Mr. Allen) : Mr. Waldrep, how many
years does your elementary school have here in

Jasper? A. Seven, I believe.

Q. When your son joined the Merchant Marine,

you say he was in the 10th grade?

A. I believe so. [26]

Q. Is that Junior High School, or High School?

A. At that time it was High School, in other

words, after the seventh grade we went to what we

called High School. At the present time we do

have Junior High School.

Q. How many years did you have in high school

at the time he entered? A. Four.

Q. In other words, seven years elementary

school and four years high school ?

A. I believe so.

Q. You testified that he went to high school two

years, is that right? A. Yes, sir.

Q. And then joined the Merchant Marines?

A. Right.

Q. When he came back from the Merchant Ma-

rines, how long did he stay with you before he

joined the Marines?

A. Oh, I would say approximately six months.

Q. He was approximately eighteen years old

then.
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And he came back and lived in the same house

with you as a member of the family ?

A. Yes, sir.

Q. And he did certain jobs around the house?

A. Yes, and on the farm.

Q. You testified you paid him fifteen or twenty

dollars a week, is that just an estimate? [27]

A. That's just my best judgment.

Q. Did you pay by check, or how ?

A. Sometimes I would, probably, sometimes I

wouldn't.

Q. You didn't have any agreement to pay him

anything, did you?

A. Yes, I believe I did, because I was farming

pretty extensively at that time, and was hiring

labor.

Q. How^ big a farm did you have, Mr. Waldrep ?

A. I was farming with mules, I had, I believe

that year I had a four horse operation.

Q. How many acres was that?

A. I would say approximately seventy-five or a

hundred.

Q. How many in cultivation?

A. That is what I am talking about, in cultiva-

tion.

Q. He stayed there I believe you said about six

months after he got out of the Merchant Marines?

A. Yes, six to eight months.

Q. In paying him, did you withhold any income

tax or social security or anything like that?
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Mr. Elliott: I object to that, I don't believe farm

labor is subject to any withholding.

Q. I am just asking him. A. No, sir.

Q. Did he file an income tax report during that

six months period or do you know?

A. I don't know. [28]

Q. Now when he enlisted in the Marines, where

did he go? A. The U. S. Marines?

Q. Yes.

A. Camp Le Juene, North Carolina, is my rec-

ollection.

Q. How long did he stay there.

A. About two years, or two years and five

months and a little better.

Q. Was he stationed at any other place during

that period of time? A. Not that I know of.

Q. After he got out of the U. S. Marines, he

came back to Jasper? A. Yes, sir.

Q. How long did he stay here then?

A. I would say about six or eight months.

Q. How long is a semester year in high school?

A. I believe it is nine months.

Q. Then when he came back from the Marines,

he didn't get in a full semester of school, did he?

A. I couldn't say.

Q. How many months did he work for Vines

Brothers as a mechanic?

A. He worked most of that period—a short time

after he came back he got a job and worked there

until he re-enlisted, I would say six to eight months.

Q. How old was he when he enlisted in the
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Army? [29] A. Let's see—about twenty-two.

Q. That was in 1949? A. Yes, sir.

Q. Where did he go immediately after he en-

listed?

A. My recollection it was Ft. Jackson, South

Carolina.

Q. Do you know how long he stayed there?

A. No, sir, I don't.

Q. Do you have any judgment about it?

A. No, it would be a guess.

Q. Where did he go from there?

A. I believe he w^ent from there to El Paso.

Q. Do you know approximately when he got to

El Paso?

A. I believe it was in the Spring of 1951, my
best judgment.

Q. Well, he must have stayed out there a little

over a year. A. Something like that.

Q. How long did he stay in El Paso?

A. He stayed in El Paso all the time he was in

the west, he was ordered from there overseas.

Q. What type job did he have in the Army?
A. Construction Engineers Corps.

Q. When did he become a Sergeant?

A. I couldn't say, but he was a Sergeant the

last time he was home is all I know.

Q. That was when he was stationed in El Paso?

A. Yes, sir. [30]

Q. Was he a Buck Sergeant, or do you know the

difference ?

A. Yes, he was a Buck Sergeant, and then either
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he was promoted to Staff Sergeant or he had a pro-

motion coming uj), I am not sure which.

Q. He was a Buck Sergeant so far as you know?

A. Yes, so far as I know.

Q. Mr. Waldrep, your son was never employed

hy anyone other than Vines Motor Company, and

in the service as you have testified in the Mer-

chant Marines, the U. S. Marines and the Army, is

that right? A. That's right.

Q. Do you know the salary he received from

Vines Brothers?

A. Approximately, I saw his pay envelopes, I

think I saw some of them at the house in looking

through some things not long ago, it would run

from twenty-five to thirty to thirty-three dollars,

maybe sometimes as high as thirty-five.

Q. That is a week? A. Yes, sir.

Q. During that time he was going to Gr. I.

School and receiving money from the Government?

A. That's right.

Q. Do you know whether he ever filed any in-

come tax returns? A. I don't know.

Q. You don't have a copy of any of them, do

you? A. No, sir. [31]

Q. Do you know whether or not he had ever

applied to the Government for any unemployment

compensation? A. No, I don't.

Q. Had he ever been in the hospital here in

Jasper? A. No, sir.

Q. Had he ever been in the hosjiital anywhere

that you know of? A. No.
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Q. He had never had any operations to your

knowledge? A. No, sir.

Q. Had he had any mental illnesses ?

A. No, sir.

Q. Had he had diabetes? A. No, sir.

Q. Tuberculosis? A. No, sir.

Q. Malaria? A. No, sir.

Q. Did he have a Doctor here in Jasper ?

A. The only time—I am just assuming he saw

the family doctor. Dr. Jackson, when he had the

measles. Two or three of the other children had it

along with him, and I am assuming the Doctor saw

them all at that time.

Q. When he was in the Marines you say he was

in the Fire Fighting Squadron?

A. Yes, sir. [32]

Q. And when he was in the Army he was in the

Engineers Corps?

A. Yes, Construction Engineers Corps.

Q. What type job did he do?

A. Constructed roads and bridges out in front,

prepared the way for advance of the army.

Q. That is what he was training to do ?

A. He was doing that.

Q. I am talking about the time in El Paso. He
was not an Engineer, was he?

A. No, sir.

Q. So far as you know, he helped build the

roads ? A. Yes.

Q. What amount of G. I. insurance did he

carry ?
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A. I understand he had $10,000.00.

Q. Who did it go to 'F

A. To his wife and baby. Now I understand it

is in a trust fund for the baby.

Q. Did he have any other life insurance?

A. Not that I know of.

Q. At the time of his alleged death, was there

any back pay due him? A. I don't know.

Q. Do you know what his social security number

was? A. No, I don't.

Q. Did he have a social security number? [32A]
Sf- * * * *

Q. Had there been any other claims made

against the United States Government, made on

behalf of your son, has anybody made any claims

against the U. S. Government on account of his

death? A. Yes, I made a claim.

Q. What type claim is that?

A. I don't know what you call it—a dependency

claim.

Q. Who did you file that claim with ?

A. I don't know—the proper authorities.

Q. You filed a claim with the U. S. Government

which you called a dependency claim?

A. Yes, sir.
'

Q. What is a dependency claim?

(Witness does not answer.)

Q. Is it alleging that you were a dependent of

your son? A. To some extent, yes. [33]

Q. And claiming a pension?
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A. Well, I don't know whether it was a pension

or not.

Q. Did you file that claim here in Jasper ?

A. No, I filed it with the proper authorities of

the War Department.

Q. What action was taken on that?

A. It was approved for a small amount.

Q. Are you now receiving it?

A. Not now, I'm not.

Q. How long did you receive it?

A. Approximately two years.

Q. How much was it a month?

A. Forty dollars I believe, my wife and I.

Q. Eighty dollars a month for both of you?

A. Yes.

Q. And that went on for two years ?

A. Yes, approximately.

Q. What was the reason for it being termi-

nated ?

A. Because of income sufficient I wasn't depend-

ing on it.

Q. You started making more income than the

statute allowed you to make? A. Yes. [34]
w •TT 77 7? ^

Q. And you were drawing on a dependency

claim is that right? A. Yes, sir.

Q. How long did his wife live after his death?

A. From January 19, 1952, until the last of

March 1953, a little over a year. About a year and

two months.

Q. Do you know whether or not she re-married
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during that period of time? A. She did not.

Q. Where did she live during that period?

A. El Paso and Alamagordo, New Mexico.

Q. Who did you say the child is living with

now, the grandparents?

A. The grandparents and an aunt. They live

together.

Q. Has there been any other claim made against

the Government for you or anyone that you know

of other than the pension you have testified about?

A. No.

Q. Is the child receiving social security?

A. My understanding is that she is, I don't

know of my own knowledge.

Q. That is being paid to the grandparents, I

suppose? [35]

A. It is being paid to the First National Bank

as guardian, I believe that is the way it is handled.

Q. Do you know how much it amounts to?

A. No.

Q. During the time your son was in the service,

did he make any allotments to anyone?

A. Probably to his wife, I don't know.

Q, You don't know whether he did or not, is

that vour answer? A. No, I don't know.

Q. You don't know whether he ever requested

a deduction from his pay while he was in the serv-

ice or not, do you? A. No, I don't know.

Q. What is Mrs. Roth's full name?

A. I believe you will find it is Bloth. B-1-o-t-h.
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Q. You testified a minute ago that so far as you

knew your son had never been on sick call while in

the Army or Marines, you don't know that to be a

fact, you weren't there were you?

A. No, I wasn't there.

Q. He could have been, is that right ?

A. I wouldn't think so without knowing it.

Q. Do you know whether or not your son's

wife had ever been married prior to her marriage

to him? [37]

A. Not to my knowledge.

Redirect Examination
* * 4«- * -x-

Q. (By Mr. Elliott) : Relative to the semester

in high school that Mr. Allen asked [38] you about,

after your son came out of the Marines I believe

you testified he went to school about eight months,

is that right? A. Approximately.

Q. That was under the G. I. program?

A. Yes, sir.

Q. He went to school at night, or afternoon and

night? A. Yes, sir.

Q. Isn't it a fact that during that period of time

he could advance more than one grade— in other

words he wasn't on a semester basis, was he?

A. That is my understanding, yes.

Q. Mr. Waldrep, you are now in the Insurance

business, aren't you? A. Yes.

Q. You have taken up that j)rofession or occu-

pation since the date of your son's death?
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A. Yes, after I went broke farming.

Q. There was a small policy on John's life made

to his mother you say'?

A. Yes, $500.00 his mother had been carrying on

him, but she discontinued paying the premiums,

and it was something like three fifty or four hun-

dred dollars after deduction of the premiums.

Q. You don't know exactly what she did get?

A. No, I have seen a record of it but I don't

know.

Q. Would you say it was less than $150.00?

A. My recollection is that it was between three

and four hundred dollars.

/s/ LEE ROY WALDREP. [40]

[Endorsed] : Piled March 6, 1957.

[Title of District Court and Cause.]

DEPOSITION OF DONALD E. BAKER
Be It Remembered, that the deposition of Donald

E. Baker, was taken at the instance of Plaintiffs on

December 8, 1956, beginning at 10:00 a.m., at 3314

White Building, Seattle, King County, Washing-

ton, pursuant to stipulation between Counsel, before

Orin E. Gray, a Notary Public;

John W. Riley, Esq., appearing on behalf of [1]

Plaintiffs; Carl G. Koch, Esq., appearing on behalf

of Defendant;

Whereupon, the following proceedings were had

and done, to wit:

Mr. Riley: For the record, this is the deposition



Geraldine B. Gorier^ Administratrix 1111

(Deposition of Donald E. Baker.)

of Mr. Donald E. Baker taken pnrsuant to Rule 30

of the Rules of Civil Procedure. Carl, you correct

me if this is not correct, the objections to the ques-

tions except as to the form are reserved until the

time of trial, and it is stipulated that this deposi-

tion will be adjourned until Wednesday evening;

that is, December 12th, at Mr. Koch's office, 1411

Fourth Avenue Building, Seattle, at 5 :00 x^.ni.

Mr. Koch: For the purpose of conducting the

cross examination at that time.

DONALD E. BAKER
being first duly sworn on oath was called as a wit-

ness on behalf of Plaintiffs and testified as follows

:

Direct Examination

Q. (By Mr. Riley) : Mr. Baker, state your full

name for the record.

A. Donald Eugene Baker.

Q. Where do you reside, Mr. Baker, at this

time ?

A. I don't have a permanent address because I

am traveling so often but can I give my address in

Dearborn 1

Q. Yes. A. It is Post Office Box

Q. First of all, your address here in Seattle at

this timel

A. 17545 Aurora Avenue, Garden Park Motel.

Q. And that is not your permanent residence?

A. No.

Q. Where is your permanent residence?

A. Dearborn, Michigan.
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Q. You have a post office box address there?

A. Yes.

Q. That is what?

A. Auditing Department, Ford Division, Ford

Motor Company, Post Office Box 607, Dearborn,

Michigan.

Q. What is your present occupation, Mr. Baker?

A. I am an auditor.

Q. For what company?

A. Ford Motor Company. [3]

Q. How long have you been employed by Ford

Motor Company? A. Two and a half years.

Q. What was your occupation previous to that?

A. I was an auditor in public accounting, Sali-

nas, California.

Q. For what period?

A. From March, 1953, until April of '54.

Q. Prior to 1953 what was your occupation?

A, I was in the United States Air Force at that

time.

Q. Incidentally, how old are you, Mr. Baker?

A. 31.

Q. Were you in the Air Force on January 18,

1952? A. Yes, I was.

Q. Can you state where you were on that day?

A. Januarv 18, 1 was on board a Northwest Air-

lines aircraft bound for the United States on emer-

gency leave from Japan.

Q. What was your duty station at the time?

A. My duty station was Kunsong, Korea.
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Q. Were you on active flying status at that

time?

A. Yes, I was in a combat flying outfit.

Q. Where did this flight, this Northwest Air-

lines flight on which you were a passenger on Jan-

uary 18, 1952, originate?

A. United States Air Base outside of Tokyo. [4]

Q. And what was the destination of that flight?

A. Seattle.

Q. How long were you in the Air Force or had

you been in the Air Force at that time ?

A. This was my second tour of duty. I had been

on active duty approximately nine months at the

time, and previous to that I had spent three and a

half years in the Air Force during World War II.

Q. What was your capacity during World

War II?

A. During World War II I v/as a navigator.

Q. And Avhat type of aircraft were you flying?

A. Primarily B-24 heavy bombers.

Q. How much experience, flight experience,

have you had in B-24 type aircraft?

A. ApiDroximately a thousand hours.

Q. Would you describe the B-24, what type of

aircraft is it?

A. The B-24 is a four engine bomber, classified

as a heavy bomber at that time, and carried a com-

plement of ten men. [5]
* * * 4f *

Q. What type of flying were you engaged in in

Korea ?
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A. The flying in Korea was strictly night at-

tack bombing and strafing of convoys and locomo-

tives.

Q. During the course of your flight experience

have you ever been in aircraft which stalled?

A. Yes, I have.

Q. What is a stall, just briefly?

A. A stall is a situation in which an airplane

is brought to such an altitude it loses its flying

speed and normally will drop off losing altitude,

either to the right or left depending.

Q. In your flight experience have you observed

the characteristics of stalls in aircraft which you

feel enable you to identify a stall?

A. Yes, in the heavy bomber types I have rid-

den in the back of the airplanes in which the pilots

were practicing stalls. [7]

Q. Have you flown an aircraft in your experi-

ence as a navigator and air crewman in instrument

conditions? A. Yes, I have.

Q. Have you flown an aircraft in your capacity

as an air crewman in icing conditions?

A. Yes, I have.

Q. Would you state again your total flight time

at the time you were on the Northwest Airlines

flight on January 18 bound for the State of Wash-

ington ?

A. As near as I can recall it w^as probably

around 1400 hours.

Q. Would you state again the air base in which

you boarded this Northwest Airlines plane?
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A. I believe it was called Tachikawa Air Base,

a United States Air Force Base outside of Tokyo,

about 18 miles from Tokyo.

Q. Do you recall the date that you boarded this

aircraft ?

A. That is rather hazy. I believe it was the

17th of January, but we crossed the International

Date Line and I can't recall exactly what the date

was.

Q. When you boarded the aircraft did you have

any ticket or any document given to you from or

identified as a document issued by Northwest Air-

lines ?

A. I don't recall receiving any receipt or ticket

as such.

Q. Were the personnel aboard the airplane as

the crew for [8] this particular aircraft you

boarded, Service personnel or could you identify

them as Northwest Airlines personnel'?

A. They were civilian personnel wearing North-

west Airlines insignia.

Q. Could you identify the aircraft itself as a

Northwest Airlines aircraft or was it identified with

a characteristic insignia of any kind?

A. No, the airplane itself bore Trans-World

Airlines marking.

Q. What was the first stop in this aircraft on

this flight?

A. I believe it was Shemya Air Base in North-

ern Pacific.
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Q. What was the purpose of the stop, do you

know?

A. The purpose was routine fueling service.

Q. During the course of the flight at this point

did you become acquainted with any of the crew

men ? A. No.

Q. Did the same crew who boarded the aircraft

in Tokyo, Japan, fly it from Shemya? [9]
*****

Q. During this portion of the flight after the

aircraft left Anchorage did you have occasion to

speak to any of [11] the crew or become acquainted

with any of the crew? A. Yes.

Q. And which members of the crew did you

speak to?

Mr. Koch: I object to that question as being

leading.

A. Ultimately I became acquainted with all of

the crev/ members.

Mr. Koch: I object to that as not responsive.

He asked you what members of the crew you spoke

to.

A. All of the crew members.

Q. Do you recall the names of any of the crew

members on this portion of the flight?

A. The two pilot names I believe were Pfaf-

finger and Kuhn. I forget the hostess' name.

Q. What discussions did you have, if any, with

the pilot and the co-pilot, or the co-pilot?

A. Discussions centered mostly in air talk, where

I had flown, where they had flown, also the co-pilot
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asked me to check him out on some loran naviga-

tion problems. Since I had been instructing in

Korea I did so.

Q. Who initiated the discussions between your-

self and the pilot or the co-pilot?

Mr. Koch: If you know.

A. The copilot.

Q. Where did these discussions take place? [12]

A. I walked into the cabin and the copilot no-

ticed I was a crew member and stopped and talked

to me and asked me if I knew anything about loran

and asked me to come up to the cabin or to the

cockpit and take a look at the equipment they

had on board.

Q. The copilot asked you to come forward to

the pilot compartment, is that correct?

A. Yes.

Q. How much time did you spend in the pilot's

compartment? A. Two-two and a half hours.

Q. Do you recall the hour at which your flight

left Anchorage, Alaska, as nearly, you may state

it as nearly as you can recall?

A. Late in the evening, 9:00 or 10:00 o'clock,

I am not sure.

Q. Were you in a position where you could ob-

serve the weather conditions?

A. Only the conditions to the front of the air-

craft.

Q. At what altitude were you flying at the time

you visited the pilot's compartment after de-

parting from Anchorage?
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A. I don't recall exactly, I think it was around

8 or 9,000 feet.

Q. What was the visibility at that altitude?

A. The visibility was clear, we were above the

clouds.

Q. Had you experienced any icing conditions or

any unusual [13] flight conditions after departing

Anchorage? A. No, I don't believe so.

Q. What, if anything, unusual happened dur-

ing this portion of the flight after leaving Anchor-

age enroute to Seattle"?

Mr. Koch: I object to the question because it

is leading.

Q. Did anything unusual happen on the leg of

the flight from Anchorage enroute to Seattle?

A. Yes.

Q. Would you state w^hat that was?

A. The oil quantity gauges indicated we were

losing oil rapidly on one of the engines.

Q. Did you see the gauges? A. Yes, I did.

Q. Did you discuss this with the pilot or co-

pilot?

A. The pilot pointed it out to the two of us.

Q. Y^ou say "to the two of us" to who are you

referring? A. To the copilot and myself.

Q. Did you observe what engine he w^as refer-

ring to?

A. I don't recall identifying the engine from the

oil gauge at the time.

Q. Could you, from your position in the cock-

pit tell which engine was malfunctioning?
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A. No, I could not.

Q. Did you later determine which engine was

malfunctioning"? [14]

A. The pilot determined the No. 1 engine was

malfunctioning.

Q. Did he state to you the No. 1 engine was

malfunctioning ? A. Yes.

Q. Do you know which engine on aircraft No. 1

engine is'? A. Yes.

Q. Which engine is it, can you relate it by posi-

tion to the aircraft?

A. It is the outboard engine on the left facing

forward.

Mr. Koch: Are we talking about malfunction-

ing or about a gauge showing a drop in oil pres-

sure ?

Q. I will ask that question. What happened to

the engine we have described it as malfunctioning,

what happened to No. 1 engine?

A. The oil quantity gauge indicated we were

losing oil rapidly. [15]
77 w TT Tv TT

Q. What, if anything, was done to engine No.

1 at this time or at that time?

A. Nothing was done because I left the cockpit

at that time.

Q. Where did you go?

A. I took a flashlight and went to the cabin of

the aircraft and observed the trailing edge of the

wing behind No. 1 engine.

Q. Why did you do this?
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A. The pilot wanted to know if I could see any

oil loss.

Q. Were you able to observe an oil loss?

A. Yes.

Q. Would you describe what you observed?

A. Oil was collecting along the trailing edge

of the wing and flicking off in drops.

Q. And how were you able to observe this?

A. It was a visual observation using a flashlight

from about the center of the aircraft.

Q. Approximately what time of night was this

again? [16] A. Somewhere around midnight.

Q. Did you remain in the after portions of the

aircraft or did you return forward?

A. I returned to the cockpit.

Q. What took place upon your return to the

cockpit, if anything?

A. During my absence the pilot had feathered

the engine and was proceeding with emergency

radio work notifying the ground that he had lost

an engine.

Q. Did you observe that engine had been se-

cured yourself? A. Yes, I did.

Q. Where and when did you observe that an

engine had been secured?

A. After returning to the cockpit the pilot was

using an emergency light spotting his No. 1 engine

to make sure it was properly feathered.

Q. Could you see it from where you were?

A. Yes.

Q. And was the propeller feathered?
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A. Yes.

Q. Did you remain in the pilot's compartment

after the No. 1 engine had been secured?

A. Yes.

Q. Incidentally, we have related this to No. 1

engine, which engine did you see; in other words,

which propeller did [17] you see feathered, would

you relate that to the position on the aircraft ?

A. The propeller that was feathered was the

outboard engine on the left facing forward.

Q. Were you able, at this point, or did you ob-

serve the weather conditions after the No. 1 engine

had been secured?

A. Yes, the visibility was clear. However, we

were clipping off the tops of clouds about that

time.

Q. Did you observe any icing conditions from

your position?

A. Yes, there was some ice collecting on the

pilot's windshield.

Q. Would you describe this as moderate or

light or can you describe this icing as moderate

or light or were you able to form an impression

at all? A. It is my opinion it was light.

Mr. Koch: I object to the question as calling for

the witness' opinion.

Q. Would you describe the aircraft's flight per-

formance on three engines?

A. The pilot was maintaining altitude at about

175 miles an hour.

Q. Were you doing anything else or assisting
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him in any other way at this time or at that time?

A. Not in so far as the operation of the air-

craft was concerned. [18] I did operate the loran

set and informed him he was on course.

Q. What is loran?

A. Loran is a long range radio navigation de-

vice.

Q. Was the loran in this aircraft functioning

properly? A. Yes.

Q. Were you the only one on the aircraft w^ho

could operate the loran?

Mr. Koch: If you know.

A. I don't know whether I was the only one.

Q. Do you know whether or not the pilot and

the copilot were trained to operate the loran?

A. The copilot appeared to have a working

knowledge of loran.

Q. Where did the aircraft land?

Mr. Koch: If you know.

Q. If you know.

A. We were instructed to land at Sandspit,

British Columbia.

Q. Did you listen to the radio conversations

after this engine was secured? A. No.

Q. How were you informed that you w^ere in-

structed to land at Sandspit?
* * * * -x- ,

Q. Do you know why the aircraft landed at

Sandspit? Answer [19] that yes or no.

A. No.

Q. Were you able to, how long did you remain
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in the cockpit before landing at Sandspit?

A. Until about 15 minutes before the landing

approach.

Q. Did you remain in the cabin or were you in

the cabin when you came in sight of Sandspif?

A. Yes, I was in the cabin at that time.

Q. Could you see the airstrip from your posi-

tion?

A. Only on the turn on to the final apx^roach.

Q. Would you describe, were you able to observe

the visibility? A. Visibility was poor.

Mr. Koch: I object because that isn't a respon-

sive answer to the question.

Q. That question should be answered yes or no,

I asked you were you able to observe the visibility?

A. Yes.

Q. What was the visibility at that time?

A. Poor.

Q. Can you estimate the visibility in miles?

A. No.

Q. Can you estimate how far away you were

from the airstrip in your turn to the final ap-

proach? A. No. [20]
* -x- * •» *

Q. Just to clarify, when did you leave the pilot's

compartment again Mr. Baker?

A. When we started descent to approach Sand-

spit.

Q. Where did you go then?

A. To my assigned seat in the cabin.

Q. And it was from this position, is it true then.
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it is from this position you observed the final ap-

proach to the airport?

A. I observed the turn on to the final approach

to the airport.

Q. Was the landing effected at that point?

Mr. Koch: That is leading.

Q. AVhat happened next?

A. We proceeded to shoot the landing, it ap-

peared to me we were landing high and fast, and

that the airplane floated and we passed over the

lights at the end of the runway and didn't touch

down for a period of time after that. We rolled

on the runway for perhaps five to ten seconds then

the pilot apx)lied power and attempted to take off

again and in fact did get the airplane back in the

air. [21]
*****

Q. Did you know where the aircraft was at the

time it touched down and at the time the pilot took

the wave off? A. No.

Q. Did you know the airstrip to which the air-

craft was [22] approaching or had made its ap-

proach, did you know it by name?

A. No. Let me take that back, I have seen the

radio guide book for the airport in which we were

landing and had seen a map.
K- # * * *

Q. When you left the pilot's compartment to

return to your seat in the cabin as you have de-

scribed it, did you know where the aircraft was

destined or bound to, do you know where the air-

craft was heading at that time ?
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A. The pilot informed me we were going to land

at Sandspit.

Q. Did the airplane then crash in the water or

land in the [23] water? A. Yes, it did.

Q. Would you describe what happened after

the airplane landed in the water?

A. There was total darkness, all lights failed.

Having seen a map of the airport I knew we had

to be in the water so I stood up on my seat and

grabbed a life vest and handed out life vests to

people around me. I couldn't see them, I could

feel the people and shoved the life vests in their

hands and told them what it was and then I made

exit from the airplane on an escape hatch on the

left side of the airplane.

Q. Where was the escape hatch which you made

your exit from located?

A. It was located on the left-hand side of the

aircraft facing forward over approximately the

center of the wing.

Q. How long did the aircraft remain afloat

—

strike that question—did the airplane float or did

it fill with water immediately?

A. The airplane started to settle in the water

immediately.

A. Were you able to observe how many of the

passengers made their way from the aircraft?

A. As nearly

Mr. Koch: Either you were or weren't able to.

Q. Yes, or no. [24]

A. Will you restate the question?
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Q. Were you able to ascertain approximately

how many of the passengers were able to escape

from the airplane?

Mr. Koch: I don't believe that is the same

question.

(Reporter reads last question back.)

A. Yes.

Q. Can you state how many left the aircraft

with you at this time or at that time?

A. Around 35.

Q. On leaving the aircraft where did you per-

sonally go ?
,

A. I first went to the left wing and as the air-

craft settled in the water I dove in the water and

swarm to the nose and climbed up on the top of the

fuselage so I ended up on the tojD of the fuselage

to the forward part of the airplane.

Q. Were there any other portions of the aircraft

still above the water?

A. The right wing tip was still above water at

that particular time, the entire top side of the

aircraft was above the water. Eventually it sunk

to a point where the fuselage was under water and

the right wing tip and rudder were the only things

out of the water.

Q. Did you have a Mae West? [25]

A. Yes, I did.

Q. Did you see any other people wearing life

vests? A. No, I did not.

Q. What type of life vest did you have?

A. It was a regular life vest that we would call



Geraldine B, Gorter, Administratrix 1127

(Deposition of Donald E. Baker.)

a Mae West; however, it was of a type that I had

never used or seen before and it was rather diffi-

cult to put on.

^ * x- * *

Q. Have you had occasion in your military fly-

ing experience, to wear a Mae West? A. Yes.

Q. Have you worn different types of Mae Wests

before ? A. Yes.

Q. Was this like anything that you had ever

worn before? A. No.

Q. Did you have any particular difficulty with

this particular vest that you took from the air-

craft with you? A. Yes.

Q. Would you state what difficulty you had?

A. It was difficult to put it on because the mate-

rial was of lighter quality than the Mae West

that I was accustomed to, otherwise it was much

more flexible than the type I [26] was accustomed

to.

Q. Did you actually put the vest on?

A. Yes, I did.

Q. How was it inflated or did you inflate it?

A. I inflated it.

Q. How did you inflate it?

A. By pulling a ripcord.

Q. Did it have an automatic inflation device?

A. Yes.

Q. This did function? A. Yes.

Q. Were you given any instructions in the

course of your flight by anyone on the aircraft

leading to the use and type of life vest that were
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installed in the aircraft? A. No.

Q. Were you given any literature by anyone in

the aircraft or any of the crew members describing

or relating to the use of the life vests which were

installed in the aircraft? A. Yes.

Q. Did you read that literature?

A. Yes.

Q. Was the vest which you wore the type which

was described on the literature that was given to

you? A. I can't answer that question. [27]

Q. Do you recall the type of Mae West or life

vest which was described in the literature which

you have just referred to?

A. It described a Mae West, just a general type

Mae West, no particular type. When we speak of

Mae West we are talking about a general category

of life vests.

Q. Do you recall whether the instructions or

can you state whether or not the instructions in

this literature that you had was applicable to the

vest which you subsequently used?

A. I don't know.

Q. May I ask where did you obtain the litera-

ture to which you have just referred?

A. literature w^as in each seat package.

Q. This was not given to you personally when

you boarded the aircraft or was it given to you

personally when you boarded the aircraft?

A. No, it was in a flight folder at the seat.

Q. Were you instructed by anyone aboard the

aircraft to refer to this literature? [28]
*****
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Q. Can you answer that yes or no^

A. Yes.

Q. Is your answer yes? A. Yes.

Q. Who was that? A. The hostess.

Q. Returning to your situation after you evacu-

ated the aircraft, do you know whether or not there

were any life rafts aboard the aircraft?

A. Yes.

Q. Were there or were there not?

A. Yes, there were.

Q. Vfhat leads you to conclude that there were

life rafts aboard the aircraft.

•5f * ^- * *

A. I saw one life raft in the forward compart-

ment.

Q. Was this raft ever removed from the air"

craft? A. No.

Q. Do you know whether an attempt was made

to remove it from the aircraft? A. Yes. [29]

Q. And when was that attempt made?

A. An attempt was made after the crash.

Q. And who made the attempt or do you know
who made the attempt first? A. The copilot.

Q. The answer should be yes or no, do you know
who made the attempt? A. Yes.

Q. Who was that? A. The copilot.

Q. Did you assist him or were you near him at

the time he attempted to remove it from the air-

craft ?

A. No, I didn't assist him, yes, I was near him.

Q. What did he do?
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A. The copilot went back inside the airplane

after the fuselage was under water and attempted

to dislodge the life raft.

Q. What were the results of his efforts?

A. He couldn't get the life raft out.

Q. Did you talk to the pilot after the plane,

after you evacuated the aircraft? A. Yes.

Q. And would you relate your conversations

with the pilot, the best you can recall?

A. I told the pilot that I felt that there was a

possibility [30] that some of us wouldn't survive

and I asked him directly if he could tell me what

hapi^ened to cause the accident?

Q. What did he say?

A. He appeared to be very incoherent and the

most I could get out of him was that, something

about going to hit a ditch. That is about all I could

get out of him.

Q. Were you able to talk to the copilot at any

length after you talked to the pilot? A. Yes.

Q. What were your conversations with the co-

pilot or what did you talk about? •

A. Our talk was directed towards plans of try-

ing to get that life raft out, if possible.

Q. Were your discussions confined to this topic?

A. Yes. ,
..

^

,. .

Q. Did you remain on the fuselage the rest of

the time until you were rescued or did you leave the

fuselage? A. I left the fuselage.

. Q. Did you have to leave the fuselage ?

. A. Yes. '^..b • '
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Q. Why was that?

A. The top of the fuselage was under water

and not tenable at the time.

Q. Where did you go?

A. I swam to the right wing tip. [31]

Q. Why did you swim to the right wing tip?

A. The right wing tip was still out of water.

Q. Were there any other people there?

A. Yes, there were.

Q. Can you estimate or are you able to estimate

the time which elapsed after you left the aircraft

until the time you reached the right wing tip?

A. No, I can't.

Q. How many people were out on the right wing

tip when you went out there?

A. I don't know how many there were.

Q. Are you able to state approximately, could

you give me any idea of the number of people who

were there?

A. After I reached there there were approxi-

mately 15.

Q. Were there any other survivors or any other

passengers of the aircraft that were on other por-

tions of the aircraft at that time?

A. Some were still at the back part of the fuse-

lage holding on to the vertical stabilizer.

Q. Could you see these people? A. Yes.

Q. What was the visibility about this time?

Strike that,—Do you recall the visibility of the

weather at the time that you reached the right
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wing tip of the aircraft, you can answer that yes

or no. [32] A. Yes.

Q. Would you state what the visibility was?

A. At first we had intermittent snow with very

poor visibility and it stopped snowing and the

moon came out and we could see.

Q. Could you see where you were, could you see

land or could you see any other identifiable ob-

jects? A. Yes.

Q. What could you see?

A. We could observe obstruction lights and land.

Q. Could you or could you not see the airport

from that position?

A. We could see lights but I can't identify it

as the airport. '

'

Q. Now would you just in a narrative state

what happened to you from that point until you

were rescued?

A. Well, our main interest was hanging on to

the wing. We would occasionally get washed away

by the waves, but the visibility was getting better

and we could find our way back to the wing tip,

those people who were able to, physically able to

manage it. [33]
w W TT "Tv" TV

Q. How were you able to leave the airplane?

A. We were dragged to shore by a row boat

with an outboard motor on it.

Q. You referred to "we."

A. The other survivors and myself, seven in all.

Q. Do you know where this boat came from?
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A. No.

Q. How many men were in the boat?

A. Two. [34]
* * * -jf *

Q. Where were you taken in this boat that

picked you up?

A. We were dragged to the shore.

Q. Is it your statement you were unable to get

into the boat?

A. That is right, there wasn't room for seven

of us in the boat.

Q. Were any of the seven of you placed in the

boat?

A. No one was completely put in the boat. I was

dragged across the side of the boat because I had

slipped and started to go under water.

Q. Do you know where the boat landed?

A. No, I don't.

Q. The boat did land I take it?

A. I don't know the exact location, yes, I did

land on the shore line.

Q. What happened to you when you reached

shore, where did you go when you reached shore ?

A. With the help of people along the shore we

were walked approximately 100 yards to motor

vehicles and taken to a village, I joi'esume it was

Sandspit. [35]

Q. Did you receive attention there ?

A. Yes, we did.

Q. Now you were able to walk when you left the

water, is that right, or were you able to walk ?
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A. We were forced to walk, there were only two

people there and they couldn't carry seven of us.

We were helped to walk, we couldn't have done it

by ourself. [36]
•3f * -je- * *

Q. starting from scratch, what was your condi-

tion when you were taken to the village by the peo-

ple on the boat and ]oeople that assisted them on the

shore line?

A. I was frozen up pretty badly. I could feel

nothing in my legs or my hands or my arms.

Q. You were conscious?

A. I was conscious, yes. However, I needed as-

sistance to [37] walk and I could not remove any

of my clothing by myself, all of my clothing had to

be removed for me.

Q. By the way, were you fully clothed in the

water or were you partially disrobed when you

entered the water?

A. I was in complete military uniform except

for hat, overcoat and shoes.

Q. What medical treatment did you receive at

the village or wherever you were taken after you

were removed from the water?

A. Our formal medical treatment did not take

place until approximately six hours after we were

brought to the village. The doctor had been brought

in for the purpose of observing us and doing what

was needed for us. •
.

Q. Did you receive medical treatment?

A. Yes.
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Q. What medical treatment did you receive ?

A. As nearly as I can recall I received rub

downs, some type of tablet to enable me to sleep.

I believe that was about all except for being kept

warmly wrapped with hot water bottles.

Q. Were you in any pain at any time while you

were in the village ? A. Yes.

Q. Would you describe the pain you experi-

enced ?

A. Apparently I had wrenched my shoulder at

some time during [38] the experience and also my
feet were very sore after they had thawed out from

having walked across rocks in my bare feet.

Q. Do you recall how long you remained in the

village approximately?

A. I believe that was already asked, 20 hours.
* -Jf -X- * -Jf

December 12, 1956

Cross Examination

Q. (By Mr. Koch) : You are Donald Eugene

Baker ? A. Yes.

Q. Mr. Baker, this is the cross examination

relating to the direct testimony that you gave last

Saturday, December 8th, in this cause. The cross

examination of which was deferred until today at

this time. A. Yes.

Q. I might say, Mr. Baker, that the purpose of

this examination is largely to clear up what few

inconsistencies there appears to be between the tes-

timony you gave Saturday and the testimony that
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you gave in previous statements and depositions in

the same case. I assume [2] that I am doing a serv-

ice for you and for all the parties in this case be-

cause it is pretty hard to keep these details in mind

for so many years and so I am not doing anything

more than helping you, if I can, to recall some of

the circumstances where the testimony does vary a

little. On direct examination, and when I say direct

examination I am talking about last Saturday, you

testified that when you boarded the aircraft that

you did not recall having received any ticket or

document issued bv Northwest Airlines. You also

testified that orders were cut directing you to pro-

ceed to Seattle. Do I understand then that you were

provided with a military order "? A. Yes.

Q. What did the orders contain?

A. The orders normally contain the name, rank,

serial number, your destination, your current sta-

tion, the purpose of the orders and that in many
cases will specify the type of transportation to be

used.

Q. Now in this case what did it show as your

present station?

A. At that time, as near as I can recall those

orders had me stationed at the air base at Tachi-

kawa on temjoorary duty from my regularly as-

signed outfit in Korea.

Q. Well, in that resioect were those orders cor-

rect? [3] A. Yes, as near as I can recall.

Q. And what do the orders show as your desti-

nation?
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A. The destination, as nearly as I can recall, a

portion of the order stated I was to be returned to

the Zone of Interior for the purpose of emergency

leave by military air transport and that is about all

I can recall of them.

Q. By the Zone of Interior, does that mean the

Continental United States?

A. That is correct.

Q. And by military air transport, what do you

understand that to refer to ?

A. That is, as I understood it, any available

military transport or contract carrier.

Q. And is that transportation arranged by some

designated officer at your Base or American Base?

A. Yes, it was.

Q. In this case was it the transportation officer?

A. At that base at Tachikawa they had a regu-

lar unit for processing personnel from foreign zone

to zone of interior and all personnel, regardless of

rank, passed that processing unit. Exactly what it

was called I don't recall.

Q. That jorocessing unit arranged for your

transportation from that base to the Continental

United States? [4] A. Yes.

Q. Did your orders, or did the processing unit

advise you how you would get from—specifically

what means of transx)ortation would be provided

you?

A. Only that it would be air transportation.

Q. It would be air transportation?

A. That is all I knew at that time.
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Q. Did the orders tell you the place or point of

departure and the time of departure?

A. The orders did not specify the place or the

time. As I recall due to the nature of the emergency

leave they specified first available transportation,

air transj)ortation.

Q. From Haneda?

A. At that time it was from Tachikawa to the

zone of the interior.

Q. Were there flights leaving from Tachikawa

to the zone of the interior?

A. That is a point that in going over, picking

up my testimony Saturday, the flights were orig-

inating from Haneda. Most of my flying has been

in and out of Tachikawa, that is how I got confused

on that point.

Q. Then did your orders indicate your air trans-

X^ortation would originate at Haneda back to the

zone of interior?

A. That I don't recall, whether it was specified

Haneda or not. [5]

Q. Would your orders normally so specify?

A. Not normally. I have had occasion where I

have been directed to proceed to a port of em1:)arca-

tion then maybe I would leave from another place

in an approximate area, but not from the port of

embarcation.

Q. Did the orders from the processing unit at

Tachikawa serve as your ticket on to the x^^ane back

to the United States?

A. Yes, as near as I can recall.
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Q. Did you hand a copy of the orders to the

civilian personnel on the airplane or at the airport ?

A. I can't answer that question positively. I

know I didn't hand a copy of the orders to any-

body on board the aircraft; however, we did check

in to a booth at the airfield and I don't recall

whether I gave a copy of the orders, or showed

my orders and at that time I was already listed on

a manifest of some sort. I do recall them check-

ing my name off as being ready to go. [6]
* * * 4f *

Q. Now on direct examination you testified that

just prior to the time the plane landed in the water

off Sandspit that it felt to you as though the plane

had stalled, then went into the water and shortly

before that you had explained briefly what a stall

was, and that you were familiar with stalls and

characteristics of stalls from your flying experience

in the military service, do you recall that? [8]

A. Yes.

Q. Now in the dejoosition taken by the Civil

Aeronautics Board at the St. Louis Depot March

19, 1952, relating to this same air disaster, you were

asked about your experience with respect to stalls

and aircrafts such as a C-54 or DC-4 which was

involved in this accident. Do you recall saying, at

that time, that you had never had any experience,

that you had never experienced a stall in a C-54

even though you had been through many stalls in

a B-24 bomber? A. Yes.

Q. And you further recall testifying that the
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flying characteristics of a C-54 and a B-24 are quite

different ? A. Yes.

Q. And that you further testified that your im-

pression of a stall with respect to this flight was

based on your experience of the similar feelings you

had when you were in a larger type of plane, a

B-24?

A. Well, it is not a larger type of plane. I don't

believe it is much bigger than the C-54 but the

answer is yes to that question.

Q. And further when you were testifying Sat-

urday on direct examination on this subject you

testified that you could feel and hear quite a vibra-

tion from the nose sector and it was then that [9]

it felt to you as though there had been a stall, but

the expression you used was quite a vibration, and

I noted in describing this same situation in this

St. Louis deposition you referred to this sensation

as just a vibration, your words were ^4t seemed

to me to be a meshing type of vibration, it was not

a violent type of stall, that much I know.'' Do you

recall that language? A. Yes.

Q. And it is true, is it not, this vibration was

just quite momentary?

A. Could you elaborate on the period of time

you mean as '^momentary"? We probably weren't

air-borne more than 15 or 20 seconds from the time

we left the runway. The vibration from the nose,

I would say, had a three or four second duration,

as near as I can recall. I believe I further described
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that vibration as being similar to a broken Shimmy

damper.

Q. Well, I was referring to the question with

respect to whether it was a continued vibration

where you said ^Svhether that vibration continued

on I cannot answer because I did hear the hydraulic

]:)umx)s and it is possible that vibration just melted

right in with the other things that were happening,

the pilot trying to get the gear up, so I can't state

positively it continued for any length of time." [10]

That was the part I had reference to.

A. Everything was happening so fast there may
have been a few seconds there but that part of it

is a definite fact in my own mind, there was the

vibration from the nose.

Q. On direct examination you testified Saturday

to a four or five hour delay in Shemya due to what

had been, you had been informed was generator

trouble, do vou recall that? A. Yes.

Q. In this St. Louis deposition and again I

make reference to this because it is the only other

background information I have on the matter, and

it was so much closer to the time of this accident,

your testimony was as follows: ^'We changed the

generator at Shemya Air Base but it appeared to

be a minor thing and naturally only took two and

a half hours." Do you recall that?

A. I don't recall the exact time on that.

Q. Well, if that was your testimony at that

time
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A. I would say that was a much nearer esti-

mate than my testimony on Saturday.

Q. And at that time you also said that you

didn't recall which generator was affected, do you

recall that, not that you said which one was af-

fected Saturday but I am just bringing that out

too. [11]

A. I don't recall x^ointing out which engine it

was. I knew there was a generator change.

Q. But not which particular engine was in-

volved ?

A. That question I don't believe was pointed

out Saturday.

Q. No, it wasn't. Saturday Mr. Riley asked you

whether you recalled the hour at which your flight

left Anchorage, Alaska, and you testified that it

w^as late in the evening, 9:00 or 10:00 o'clock, and

you were not sure and in your St. Louis deposition

on the same point your testimony was as follows:

^'We took off from Anchorage around 6:30 p.m.,"

that is the only part of the testimony that refers

to that.

A. The 6:30 p.m., time I am sure is the correct

time there. We had a two hour time differential

between there and the States.

Q. It was 6:30 p.m., Anchorage time"?

A. As I recall it was about that time. I got con-

fused on that several times because of the time

change.

Q. Now I want to refer to Saturday's testimony

referring to, I mean dealing with icing, the collec-
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tion of ice on the pilot ^s windshield and on that

subject you testified Saturday that you had ob-

served some ice collecting on the pilot's windshield

and you described that ice accumulation as light.

In your St. Louis deposition your testimony was

substantially the same but you went on to [12]

point out, "That the pilot felt that there was no

particular harm in having lost that engine, refer-

ring to the engine that had been feathered; as

a matter of fact shortly after we lost the engine

he had accumulated a little l)it of ice on his for-

ward cockpit windows and he decided he would

climb a little bit to see if he could get out of the

region of ice, I forget the altitude. I know he did

climb approximately a thousand feet or more to get

out of this icy condition. The aircraft climbed very

well on three engines." Do you recall that testi-

mony? A. Yes.

Q. And isn't it true that when the elevation

was increased a thousand feet the icing disap-

peared? A. That is right. [13]
* * * -x- #

Q. Saturday you testified when Mr. Riley asked

you whether you were able to observe visibility as

you approached the Sandspit landing that the visi-

bility at that time was poor and you could not

estimate the visibility in miles, do you recall that

testimony? A. Yes.

Q. During the St. Louis deposition we asked

about the visibility and you testified that from the

one or two glances which you had of lights it ap-



1144 Northwest Orient Airlines, Inc. vs,

(Deposition of Donald E. Baker.)

peared to be liazy, that you were able to see lights,

[14] that ui)on landing there was no fog. Do you

recall that testimony? A. Yes, I do.

Q. Well, then when you referred to the visibil-

ity as poor, does that relate in part to steam inside

the windows, or where you sat, rather than what

the conditions might be from where those charged

with the operation of the plane observed conditions'?

A. When I spoke of visibility I meant the out-

side visibilitj^, not so much my visibility from the

seat. I could see lights but it was hazy, does that

answer your question?

Q. Yes, in other words, referring to seeing the

lights in the haze and there was no foggy condi-

tions described, at least what you had in mind

when you say poor?

A. That is right, it wasn't an ideal condition.

Q. Saturday, in relating the final approach to

the airport and the attempted landing you testified

on direct examination that it appeared to you that

the plane was landing high and fast and that the

plane floated and didn't touch down for a period

of time after coming to the first part of the run-

way, then the plane ran on the runway for five

to ten seconds before the attempted takeoff was

made. In your previous deposition on this subject

I notice that you testified that you didn't know

what the airspeed was on the final approach and

[15] that you didn't know the plane's position rela-

tive to the runway, though you did see lights flash

by. At that time you testified that you thought
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the plane was coming in pretty high but there was

no testimony about floating. Now how about that

prior testimony, I am referring to its accuracy

compared to the testimony now about fast and float-

ing which wasn't in your previous testimony?

A. I believe the floating portion of it is correct.

I felt as he was killing his speed coming in high

he was floating somewhat as large aircraft some-

times do on landing when you are trying to kill

your speed rapidly.

Q. Well, with that explanation of floating do

you now recall that you didn't testify or did testify

you didn't know anything about the location on the

runway or speed previously?

A. Do you recall how that question was phrased

to me at that time?

Q. Yes, I will be glad to read it to you.

Mr. Riley: Would you read the statement where

he said he knew nothing about the speed and posi-

tion, I didn't understand the previous statement

as stated.

Mr. Koch: Well, there isn't a question, the

question was, ^^Shall I go on," then he just went

on relating, this is all just a general narrative.

Q. I am going to read what he said
—^^As we

[16] approached Sandspit the pilot notified me
he was starting his descent and I proceeded to my
seat in the cabin in the airplane. I was sitting in

the third row of seats on the left-hand side of

the aisle. The descent appeared to be normal. The

pilot choose a right-hand descending pattern, there
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was a little bit of turbulence, I couldn't see whether

it was clouds or what was causing it during the

descent, but nothing unusual appeared. The de-

scent was slow and took approximately 15 minutes.

From my seat I could not tell exactly what the

weather was at Sandspit but I do remember the

pilot's comment in saying Sandspit was clear with

occasional snow flurries. These reports came

through radio communication with ground stations.

As the airplane came in for the landing from the

the movement of the airplane it felt to me as if

he was coming in pretty high and attempted to

dro}:) in. The touch came down before he had com-

pleted his Flurr out and was x^retty rough. I don't

know what the air speed was on the final apx:)roach,

I have no idea what our position was relative to

the runway." Is that true?

A. Yes, that is true.

Q. A word more on that same point, do you

recall January 20, 1952, that you gave a written

statement relating to this accident at the McChord

Air Force Base and at that time in your state-

ment you made one statement as follows: "I do

[17] not know the air speed on the final approach,

the relative position of the aircraft to the runway

at touchdown nor the air speed and altitude at time

of stall over the water." Do you recall that?

A. Yes.

Q. Saturday when you referred to hearing what

you thought to be the hydraulic gear, is that the

same thing as the hydraulic pump? A. Yes.
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Q. Saturday when you were describing the situ-

ation immediately after the plane got into the

water, Mr. Riley asked you how long the aircraft

remained afloat—I think he rephrased the question

to say did the airplane float or did it fill with water

immediately, and you answered that the airplane

started to settle in the water immediately. In con-

nection with that I want to call your attention,

your statement in the deposition in St. Louis where

you said, ^^That the airj^lane gradually settled in

the water." Do you want me to read the testimony

to refresh your recollection? A. No.

Q. Would you say it settled gradually?

A. Yes, it settled gradually but it began to set-

tle immediately, that was the thing I perhaps didn't

make clear Saturday. [18]

Q. Am I right in concluding from the way you

described how the nose was dipped down a little

bit how the various parts of the plane came to rest,

that it was in extremely shallow water?

A. Not extremely shallow water, you couldn't

wade in it. I don't know exactly how deep it was,

the residents at Sandspit said it was about 20 feet

at that point.

Q. But am I right, do I understand you cor-

rectly that parts of the plane were touching bot-

tom, the plane was on the bottom and parts of it

stood up above the surface of the water like the

wing that you stood on?

A. That is true, we found out at a later time,

at least we were told.
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Q. You didn't know it then?

A. I didn't know it then. We didn't know
whether it was going to go all the w^ay under.

Q, Now Saturday there was a rather extended

discussion of the life vests which I would like to

go into a little bit. Isn't it true, Mr. Baker, that

when the plane landed or crashed into the water off

Sandspit and the lights went out that you imme-

diately passed out life vests to a number of pas-

sengers in the plane, that you j)ulled them out of

the seats ahead of you and seats behind you and

the seats where you were and gave them to other

people? [19]

A. Yes, I pulled them out of a curtained com-

partment above the seat.

Q. Not just on your own seat but other seats

too?

A. What I could reach from my seat, I reached

forward and backward.

Q. And you gave them out to a number of peo-

ple? A. Yes, that is true.

Q. And you also told other people where the

vests were located so they could get them out their-

selves in case they didn't know?

A. Well, I tried to tell people, it was rather

noisy.

Q. And isn't it also true, Mr. Baker, that you

saw passengers outside the plane with Mae Vv^est

jackets on. A. No, I don't recall it. •

Q. Let me see if I can refresh your memory.

This is a question that was asked you in the St.
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Louis deposition, ^^You previously commented that

you gave some May Wests to several passengers

during the time prior to your being rescued, do you

recall whether any of these persons may have

donned these May Westsf Answer: "That I can-

not state. I do know there were one or two who

came out of the airplane with Mae Wests. In talk-

ing to them afterwards when they stepped out and

hadn't put them on inside fell into the water and

they lost them.'' Do you recall that testimony? [20]

A. Yes, I recall that.

Q. Some other people did have the vests out-

side the plane that you didn't see, that had them on ?

A. That is true. I can't say definitely that other

people had them. One or two people mentioned

having lost them, whether others actually had them

I can't say.

Q. You said, ^^I do not know, there were one or

two who came out of the plane with Mae Wests."

A. But not with Mae Wests on.

Q. You don't know whether they had them on

or not?

A. They didn't apparently at the time I talked

to them. Could I make a point here concerning

this—I doubt if any of the passengers besides my-

self would have had any reason to believe they

were in water when we crashed. That probably ex-

plains why probably quite a few of them didn't

come out with Mae Wests.

Q. Now isn't it true, Mr. Baker, that you testi-

fied xoreviously that this was a new type of Mae
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West life jacket or life vest"? A. Yes.

Q. When you testified that you had trouble fig-

uring out how this particular one worked, is that

largely due to the fact it was pitch dark and you

were having a little trouble knowing what part of

it you were holding on to, I mean it would be

hard? [21]

A. Yes, that is true; however, the Mae West

which I was accustomed to I could put on in the

dark without any trouble at all.

Q. But if this had been light so you could see

what you were doing you wouldn't have had any

trouble putting this one on, would you?

A. Probably not.

Q. As a matter of fact, you got the vest on

wrong, you got your arm through the head hole

or something like that, didn't you? A. Yes.

Q. And the vest worked all right but I mean it

wasn't on just the way it should have been?

A. That is true.

Q. It was a C02 type, not the Kapok type?

A. No, it was a C02.

Q. Are the newer ones that chemical type?

A. Well, all of the ones I had ever used were

C02.

Q. Do you remember Saturday, Mr. Baker,

when you testified that the literature which the

airline gave you on emergency procedures, donning

the life rafts and so forth, was put on each seat,

that is where you found it, on each seat?

A. Yes, I believe that is what I said.
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Q. I noticed in the St. Louis deposition you

[22] testified that the booklet describing these emer-

gency procedures were handed to each passenger,

it is sort of a minor point.

A. I would say the St. Louis testimony is cor-

rect on that point.

Q. Just one other pointy you mentioned that

you came back from Sandspit to McChord Field on

the Northwest Craft, you are talking about a North-

west Airlines plane? A. Yes.

Mr. Koch: I think that concludes my cross ex-

amination, do you have any redirect? [23]
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South Spring Street, in the City of Los Angeles,
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a notary public in and for the County of Los An-
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Appearances: For the Plaintiff: None. For the

Defendant: Messrs. Karr, Tuttle & Campbell; by

Messrs. Crider, Tilson & Ruppe, by James Ed-

ward Kelly, Esq., 548 South Spring Street, Los

Angeles, California. [2]
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RICHARD PONTIUS FIELDS
called as a witness by and on behalf of the defend-

ant, having been first duly sworn, was examined

and testified as follows:

Direct Examination

Q. (By Mr. Kelly) : Will you state your full

name, please?

A. Richard Pontius Fields.

Q. How do you spell the middle name?

A. P-o-n-t-i-u-s.

Q. What is your present address?

A. 6414 North Barela Avenue, Temple City,

California.

Q. Mr. Fields, do you have any present inten-

tion of going to the State of Washington within the

next ten days? A. I do not.

Q. Your permanent residence is here in Temple

City, Los Angeles County, California?

A. That is correct.

Q. Where are you employed, sir?

A. The Southern Pacific Company in Santa

Ana.

Q. Santa Ana, California?

A. Santa Ana, California.

Q. What is the nature of your work there?

A. I am in the freight traffic department. [3]

Q. Mr. Fields, I don/t know whether you have

had any previous experience in the past by way of

a deposition, but let me point out to you just a

few things regarding this procedure. [4]
* -x- -x- * *
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Mr. Fields^ how old are you at the present time?

A. Twenty-eight.

Q. This deposition today concerns an accident

and incident that happened back in January of

1952. Do you recall an incident involving an air-

plane at approximately that date ? A. I do.

Q. What was your occupation just J)T\ot to this

accident in January, 1952 ?

A. I was in the United States Army.

Q. What rating or rank did you have in the

Armv at this time ?

A. Sergeant First Class.

Q. Do you know the exact date when the acci-

dent occurred? A. January 19, 1952.

Q. Prior to the accident you had been a pas-

senger in the plane? A. That is correct.

Q. Where had you started the trip or flight from

that eventually ended up where the accident oc-

curred ?

A. It commenced in Tokyo, Japan.

Q. I assume that had been a day or two pre-

viouslv, was it?

A. That is correct. [6]

Q. Where was the last stop that was made be-

fore the accident or rather the last landing of the

plane, do you recall that?

A. Anchorage, Alaska.

Q. What is the first thing that occurred after

leaving Anchorage, Alaska, that indicated there

was some difficulty with the plane?

A. The feathering of the No. 1 engine.
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Q. That would have been approximately how
long after you left Anchorage, Alaska, that is, how
much time elapsed after you left Anchorage, Alaska ?

A. Between two and three hours after departure

at Anchorage.

Q. How did you know that there was trouble

with an engine on the plane?

A. Because a crew member examined the No. 1

engine by flashing a flashlight through the porthole

on the engine.

Q. What did you see at that time?

A. The feathering or stopping of the outside

port engine.

Q. What was the next thing that was done after

this indication that one of the engines was in dif-

ficulty or stopped or was feathering or whatever it

had been doing?

A. The flight proceeded for approximately an

hour and a half before indication of landing was

[7] made visible by a descent and also the flashing

of ^^ Fasten seat belts'' and "^o smoking" sign in

the forward part of the passenger compartment.

Q. Do you recall ajoproximately how many pas-

sengers there were on the plane? •

A. There were approximately 40 passengers

aboard the plane.

Q. What did they have in the way of a crew

as far as you could tell?

A. They had a pilot, a co-pilot and a stewardess.

Q. Is there anything that you recall in particu-

lar that the stewardess did after you left Anchor-
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age, up to the time of the accident *? A. No.

Q. Had you been on this same plane from the

time you left Tokyo, Japan, up until the time of

the accident? A. That is correct.

Q. You didn't change planes anywhere enroute?

A. It was the same plane.

Q. When the flight left Tokyo was there any

procedure or type of instructions that were given "?

A. Pertaining to what, sir?

Q. Pertaining to any part of the passengers'

duty or advising them or instructing them in the

event of any unforeseen conditions or circumstances

arising ?

A. There was a booklet on the seat at Tokyo

[8] that gave instructions on how to prepare your-

self for ditching or emergency landings in the

water, also how to put on your safety parapher-

nalia or life jacket, also the location of the life

jackets in the particular aircraft that we were

aboard.

Q. You say there was one of these booklets on

each seat; is that correct?

A. Yes. There was a booklet on each passen-

ger's seat.

Q. Did you read the booklet after the plane

left Tokyo?

A. I read the booklet while the plane was at

Tokyo.

Q. I believe you said that it was not until about

an hour and a half, something like that, after the
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first notice of engine trouble the plane started to

descend for a landing, did it?

A. That is correct.

Q. You covild tell that because of the decline

of the plane and also the flashing of the sign to

fasten seat belts and no smoking; is that correct?

A. That is correct.

Q. What was the general condition of the

weather, as far as you could tell, when the landing

started, were you able to determine by looking out

or any other method as to the nature of the weather

at that time?

A. The visibility from the aircraft from my [9]

particular seat was not too good because of a

frosted condition on the portholes.

Q. You couldn't tell then at that time whether

it was raining or snowing outside?

A. I could not.

Q. I assume, also, that you couldn't tell very

well the nature or the degree of the temperature

outside of the plane at that time?

A. That is correct.

Q. Anyway, with the frosted portholes it indi-

cated that it was probably pretty cold outside; is

that right? A. Yes.

Q. Now, can you describe to us in your own
words, as best you can, just what happened when

you landed, when the plane finally landed?

A. When the plane made its approach towards

the runway the first touch down was rather hard

in comparison to the other landings experienced



Geraldine B, Gorter, Admimstratrix 1157

(Deposition of Richard Pontius Fields.)

on this flight. The plane was air borne immedi-

ately after touching down. It again touched the

ground, this time more violently than the previous

time which occurred within seconds before. There

was then a definite indication that the plane was

going to try another approach for the landing, the

reason being full power was applied and a definite

ux)swing indicating takeoff was evident through ex-

perience of other flights. [10]

Q. Then what happened?

A. We were air borne for approximately two

minutes when a left bank was felt and shortly after-

wards in the course of seconds an impact to the

plane of severe violence was felt.

Q. By the way, at the time that this landing

was first started, and after you observed that one

of the engines was feathering or stopped, what was

the condition of the visibility, as far as daylight

or darkness? A. It was dark.

Q. Fully dark? A. Yes.

Q. Do you have any idea of the approximate

time? A. Late p.m. or early a.m.

Q. Somewhere around midnight?

A. Somewhere in the vicinity of midnight.

Q. I believe you said there was a left l^ank and

then there was a violent crash; is that right?

A. That is correct.

Q. What happened then?

A. The impact was on the left wing dipping or

being caught in the water. The plane made a for-



1158 Northwest Orient Airlines, Inc. vs.

(Deposition of Richard Pontius Fields.)

ward lunge to the right pulling my seat loose from

the fuselage.

Q. Were there any lights inside the plane as

this landing was being attempted?

A. There were the normal lights that are on

in a landing, yes. [11]

Q. They were burning?

A. Yes, that is correct.

Q. What happened then when this crash oc-

curred ?

A. When the crash occurred, why, all the lights

went out.

Q. So there was absolutely no lighting inside

the plane at all?

A. It was completely dark.

Q. What happened next, as far as you can re-

call, after the crash and the lights going out?

A. Confusion; people trying to find their way

out of the airplane, a seepage of water on the floor

of the fuselage and then the emergency hatches

being opened.

Q. Do you know who opened them?

A. I do not.

Q. Did you see any of the crew members after

the crash?

A. Yes. One of the crew members opened the

compartment forward of the passenger compart-

ment and asked if there were any persons injured.

Q. Did anyone say anything in response to that?

A. There was confusion and I did not deter-

mine if anybody answered him directly or not.
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Q. You don't recall hearing anybody say that

they were injured at that time? A. No. [12]

Q. What else did the crew member do?

A. He had a flashlight and had shone it in the

fuselage to determine, I believe, the damage or to

make an inspection for himself to see if anybody

had been injured in the crash.

Q. Did he shine the flashlight around the inside

of the fuselage? A. Yes, he did.

Q. What did you do then with regards to your

own efforts?

A. I took two of the life preservers from the

designated area and gave one to my brother Charles

and kept one myself.

Q. Where did you find the life preservers?

A. Above the seats as indicated in the pamphlet

that I read at Tokyo.

Q. Were there any markings on the cases or

containers or whatever the life preservers were

held in?

A. The life preservers were in permanent con-

tainers over the seats and the containers had mark-

ings on them indicating that they contained life

preservers.

Q. Both you and your brother Charles obtained

a life preserver; is that correct?

A. That is correct.

Q. After you got your life preserver on, [13]

Mr. Fields, what did you do?

A. I did not put my life preserver on.

Q. What did you do with it?
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A. I held it in my hand as I went out of the

emergency hatch and upon reaching the outside I

stepped off the back of the starboard wing and went

imder water, and at that time I lost my life pre-

server.

Q. Then what did you do? First, let me ask you

this: When you went under water, how deep into

the water did you get, to your waist, your shoul-

ders or over your head?

A. I went under water above my head; how
deep, I cannot determine.

Q. In other words, you were totally submerged?

A. That is correct.

Q. At that time you lost your life preserver?

A. At that time I lost my life preserver in try-

ing to get above water, get my head above water.

Q. Then what did you do when you finally got

your head above water?

A. I swam back to the wing and got up on the

wing and crawled to the point or outside of the

wing to accompany my brother.

Q. Which wing would that have been?

A. On the starboard or right wing.

Q. About how many of you finally ended up on

the starboard wing? [14]

A. The ultimate nimiber of seven survivals were

all taken from the starboard wing.

Q. In other words, all those that were fortunate

to survive were all on the starboard wing?

A. That is correct.
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Q. How long were you on the starboard wing,

as best vou can estimate ?

A. Approximately an hour and a half total.

Q. Then what happened?

A. We were picked up by two men in a small

rov/boat with an outboard motor and were taken

to shore by holding onto the outside of the small

craft.

Q. Could you tell us approximately how far off

shore this airplane was?

A. I would say in the vicinity of one mile. [15]
* -X- * * *

Q. Did you operate any of the life preservers

yourself, in view of the fact that you lost yours

when you went into the water?

A. I did not.

Q. After you got up on the starboard wing, did

you notice any of the other passengers with life

preservers ?

A. Several of the passengers had preservers on.

Q. Did your brother Charles have one on or did

he have one?

A. He had one that was sriven to him bv me
immediately after the crash. However, to my un-

derstanding, he gave it to another passenger who

could not swim.

Q. Do you happen to know or did you have any

indication of the degree of the temperature after

you left the plane and got out on the wing?

A. The water was cold enough to create a numb-

ness in my limbs immediately afterwards.
*****
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Q. What was the outside temperature, the

weather temperature ?

A. The weather temperature must have been in

the vicinity of 32 because of snow falling imme-

diately after the crash and staying visible on the

survivors and the aircraft that was not submerged

in the water.

Q. You recall being towed into shore by this

[16] outboard motorboat and I would assume that

you were taken someplace ashore for care; is that

correct ? A. That is correct.

Q. Then where were you finally taken and how

soon afterwards?

A. We were taken by Northwest to McChord

Air Force Base within 24 hours after the crash.

Q. You were taken by another plane to Mc-

Chord Air Force Base? A. That is correct.

Q. McChord Air Force Base is where?

A. Near Seattle.

Q. Did you finally thaw out then after you ar-

rived at McChord Air Force Base?

A. We were taken—the survivors were taken

to the crash ward of McChord Air Force Base and

at that time I indicated to the Air Force doctors

that examined us that I had a numbness in my
limbs and they explained this as frostbite of a de-

gree, and some medication was performed, of what

nature I am not familiar.

Q. How long did you convalesce ?

A. One day.

Q. How long was it after the crash before you
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were completely free of any symptoms of this expe-

rience ?

A. I was aware of this numbness in my limbs

for many months when exposed to either extreme

[17] cold or heat, either in the nature of air tem-

perature or water temperature.

Q. Could you say how long approximately?

A. It is hard to say. I would say at the extreme

a year.

Q. But the only time that you noticed it is when

you were exposed to extreme temperatures?

A. That is correct.

Q. So by the end of the year 1952, roughly,

were you pretty well and completely recovered from

any effects physically from this incident?

A. Yes.

Q. Since then, say, starting in from the period

of January 1st, 1953, up to this date, have you

suffered any physical difficulties that you can at-

tribute in any way to this accident? A. No.

Q. I take it, then, that when you were unable

to see out of the plane during the landing and from

your experience after you were rescued, that you

never had an opportunity to observe the field in

which the landing was attempted?

A. I was able to observe the condition of the

same field, Sandspit, when departing on the other

aircraft or the rescue aircraft the following night.

Q. What was the condition that you observed

[18] that night when you departed for McChord
Air Force Base?
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A. The runways, from a layman's point of view,

not being an aviator, they were in good shape. How-
ever, the snow was banked from the runways to

the sides making the runways below the surface of

the snow. [19]
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[Endorsed] : Filed March 12, 1957.

[Endorsed] : No. 15670. United States Court of

Appeals for the Ninth Circuit. Northwest Orient

Airlines, Inc., Appellant, vs. Geraldine B. Gorter,

as Administratrix of the Estate of John M, Wal-

drep, deceased. Appellee. Transcript of Record.

Appeal from the United States District Court for

the Western District of Washington, Northern

Division.

Filed: August 16, 1957.

/s/ PAUL P. O'BRIEN,
Clerk of the United States Court of Appeals for

the Ninth Circuit.
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No. 15670
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"For the Nititlh Circiuit

Northwest Airlines^, Inc.^, Appellant,

vs.

Geraldine B. Gorter^ as Administratrix ^
^o- l^o'^

of the Estate of John M. Waldrep, De-
ceased, Appellee,

Appeal from the United States District Court for

THE Western District of Washington
Northern Division

Honorable John C. Bowen^, Judge

APPELLANT'S OPENING BRIEF

I.

STATEMENT DISCLOSING JURISDICTION

The United States District Court for the Western

District of Washington, Northern Division, the trial

court, had jurisdiction of this cause by virtue of author-

ity granted by the Congress of the United States in Ch.

646, 62 Stat. 930; 28 USCA, Sec. 1332. The complaint

of appellee (R. 3-9) and the answer of appellant (R.

26-36), as amended (R. 45-47), disclose appellant to be

a corporation organized under the laws of and a citizen

of the State of Minnesota, appellee to be a citizen of the

State of Washington, and the matter in controversy to

exceed the sum of $3,000 exclusive of interest and costs.

This appeal is from a final judgment (R. 92) entered

in the United States District Court for the Western

[1]



District of Washington, Northern Division, in the

amount of $40,000 plus costs. This court has jurisdic-

tion to review such judgment by virtue of Ch. 655, 65

Stat. 726 ; 28 USCA, Sec. 1291.

11.

STATEMENT OF THE CASE

Appellant, Northwest Airlines, Inc., is a Minnesota

corporation engaged in the business of transporting

cargo and passengers by air. On or about September 23,

1950, appellant entered into a contract with the United

States Air Force whereby appellant agreed to trans-

port between Japan and the United States such mili-

tary persoimel as the United States Government should

from time to time designate (PL Ex. 9). Pursuant to

such designation (Def. Ex. A-21) flight 324, a Douglas

DC-4 type airplane, was dispatched by appellant Janu-

ary 17, 1952, from Tokyo, Japan, to McChord Field,

Tacoma, Washington, with stops In Shemya in the

Aleutian Islands and Anchorage, Alaska. John M. Wal-

drep, a sergeant in the United States Army, was as-

signed to, and was aboard said flight. The evening of

January 18, 1952, flight 324 departed from Anchorage.

At about 7:00 p.m. Anchorage time (R. 507) it became

necessary to stop one of the airplane's four engines and

to feather its propeller. The flight thereafter continued

imeventfully on three engines. At approximately 1 :30

a.m. January 19, 1952, a precautionary landing was at-

tempted at Sandspit air field on the northeast tip of

Moresby Island, one of the Queen Charlotte Islands, in

the Province of British Columbia, Dominion of Can-

ada. The runway at Sandspit is 5,150 feet in length and

lies generally in a north and south direction (R. 747-9).



It was covered with a thin layer.of snow (R, 746, 954X

and snow banks lined the runway on either side (R.

746, 955). Oil flare pots placed along the snow banks

were used to illuminate the runway (R. 954).

The airplane, still on three engines, landed approxi-

mately Vs of the way down the runway (R. 954), and

almost immediately full power was reapplied to the

three engines in an apparent attempt to take off again

(R. 145). The airplane became airborne, barely clearing

a fence at the end of the runway (R. 747, 955). The

plane failed to climb or maintain flying speed and set-

tled into the adjacent waters of Hecate Strait. The

cabin began to fill immediately with water and the air-

plane, still substantially intact, came to rest in the

shallow water (R. 1125-6). The rudder fin and a por-

tion of the left wing remained above water (R. 1126).

Sgt. Waldrep did not survive the accident. At the

time of his death Sgt. Waldrep was a resident of the

State of Alabama. On January 18, 1954, Geraldine B.

Gorter, a Washington resident, was appointed special

administratrix of the estate of John M. Waldrep by the

Superior Court of the State of Washington. On the

same day, the administratrix commenced this action on

behalf of Sgt. Waldrep 's only child, Judith Ann Wal-

drep, born January 22, 1952.

Appellee's complaint designates three separate

counts for recovery of damages for the death of Sgt.

Waldrep. Count one is based upon the State of Wash-

ington's wrongful death act. Revised Code of Wash-

ington 4.20.010, which is pleaded therein. Count two is

based upon the Convention for the Unification of Cer-

tain Rules Relating to International Transportation by



Air, 49 Stat. 3000, popularly referred to as the Warsaw

Convention. Count three is based upon the contract

above referred to between appellant and the United

States Air Force.

In her complaint appellee alleged that the accident

happened in British Columbia. In its amended answ er

appellant admitted that the accident happened in Brit-

ish Columbia and denied the applicability of the Wash-

ington wrongful death act, the Warsaw Convention,

and denied any liability under the Air Force contract.

Further, paragraph IX and affirmative defense XII of

the amended answer allege that the Families' Comi)en-

sation Act of British Columbia, Canada, Ch. 116, Brit-

ish Columbia Revised Statutes, 1948 (Def. Ex. A-42)

is applicable and that the one year statute of limitations

contained therein is a bar to the maintenance of this

action by appellee.

The cause was tried to the court, and the court found

that appellant was negligent in various respects. In

addition, notwithstanding contrary allegations in the

complaint which were admitted in the answer, the trial

court held that the accident did not occur in British

Columbia; that therefore the Families' Compensation

Act did not apply ; that although the accident occurred

in Canadian waters, plaintiff was entitled to recovery

based upon the Washington wrongful death statute.

The court then entered judgment against appellant in

the amount of $40,000 plus costs. No recoveiy was

granted under counts two or three. Appellant's motion

for new trial, as well as its motions to amend its answer

and to reopen the cause for further testimony as to the

law applicable at the place where the court found the



accident occurred, were denied, and this appeal fol-

lowed. This appeal involves the following questions :

1. Did the airplane accident occur within the terri-

torial boundaries of British Columbia, Canada, so that

the British Columbia Families' Compensation Act ap-

plies ?

2. Is appellee bound by the allegation of her com-

plaint that the accident occurred in British Columbia,

which allegation was admitted by appellant in its an-

swer 1

3. Are the parties bound by the prior adjudication of

the Supreme Court of Washington that the accident

occurred in British Columbia'?

4. Is this action barred by the Statute of Limitations

contained in the British Columbia Families' Compensa-

tion Act?

5. Does the Washington wrongful death act have any

extraterritorial application to an accident occurring

outside the territorial boundaries of the State of Wash-

ington ?

6. Can it be presumed that a statute creating a cause

of action for wrongful death has been enacted in a for-

eign country ? If so, can it be further presumed that the

foreign statute is identical with the wrongful death

statute enacted by the legislature of the State of Wash-

ington?

7. Is this a proper case for the application of a pre-

sumption as to the foreign law ?

8. Should appellant's witness, John Bird, have been

prevented from testifying that there was no Canadian
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law applicable, other than the British Columbia Fam-

ilies' Compensation Act, which afforded a remedy for

wrongful death f

9. Should appellee's witness, John Cunningham, have

been permitted to answer a hypothetical question as to

the applicability of the British Columbia Families'

Compensation Act when the question did not state

whether or not the accident occurred in British Co-

lumbia ?

10. Were the findings of fact upon which the damage

award was based supported by the evidence 1

11. Was the damage award excessive ?

12. Should the court have permitted appellant to

lamend its answer to plead the law applicable at the

place where the court found that the accident occurred,

and have permitted the case to be reopened for further

testimony as to that law ?

13. Should the cost of producing unnecessary por-

tions of the transcript and printed record be taxed to

appellee ?

These questions are raised by the pleadings, by ap-

propriate and timely objections during the trial, offers

of proof, appellant's motions to reopen and to amend,

appellant's statement of points on which appellant in-

tends to rely (R. 114), and by the following specifica-

tions of error.
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SPECIFICATION OF ERRORS

1. Error of the disitrict court in making the following

portion of Finding of Fact No. 2 (R. 83), which the

evidence before the court does not support

:

'^That the decedent, John M. Waidrep, an Amer-
ican citizen, died on the 19th day of January, 1952,

in the crash of an airplane operated by defendant

at a point in salt water more than a half mile out

seaward from low water mark and off shore of

Sandsx)it, British Columbia, Dominion of Can-

ada."

The district court should have found that the crash

was at a point in salt water landward from ordinary

low water mark in British Columbia, Canada.

2. Error of the district court in making Finding of

Fact No. 8 (R. 87), which the evidence before the court

does not support.

The district court should have found from the evi-

dence that the pertinent sections of the British Colum-

bia Families' Compensation Act were pleaded and

proved and that said Act was the only law affording a

cause of action for wrongful death of an airplane pas-

senger resulting from the crash of an airplane into the

water in British Columbia, Canada ; that said Act was

applicable and in full force and effect at the time and

place where decedent Waldrep died ; that the one year

limitation of action provided for in Section 5 of said

Act is a bar to plaintiff's cause of action; that defend-

ant has sustained by a |)i'eponderance of the evidence

its 12th affirmative defense; that the wrongful death

statute of the State of Washington has no application
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and does not control or govern the rights of the parties

in this cause.

3. Error of the district court in making the following

portion of Finding of Fact No. 9 (K. 88), which the

evidence before the court does not support

:

''9. That the defendant has failed to sustain by

preponderance of evidence in this case, facts neces-

sary to support the allegations of their other

affirmative defenses as to Count I of the plaintiff's

complaint. But on the contrary, the court finds

that

:

* * * * * *

*'e. That defendant failed to prove by the pre-

ponderance of the evidence any law other than the

Wrongful Death Act of the State of Washington
which would be applicable to this cause of action."

The trial court should have found that defendant

sustained by a preponderance of evidence facts neces-

sary to support the allegations of its 12th affirmative

defense based upon the one year statute of limitations

contained in Section 5 of the British Columbia Fam-

ilies' Compensation Act pleaded by defendant; that de-

fendant pleaded and proved the pertinent provisions

(1 said Act and has proved that said Act is the only law

a|)plicable to the facts of this case; that the Washing-

ton wrongful death act was not applicable.

4. Error of the district court in making Finding of

Fact No. 10 (R. 88), which the evidence before the court

does not support.

The district court should have found that the de-

ceased Waldrep completed the tenth grade in school

only, was unskilled, and from age sixteen spent nearly



all of his time in military service. That at the time of

his death he was a buck sergeant, pay grade ''E-4,'' in

the United States Army. That it could be reasonably

expected that the deceased Waldrep would support his

dependents only to the extent that his means ]3emiitted.

That Judith Ann Waldrep is a five-year-old girl, nor-

mal physically and mentally.

5. Error of the district court in making Finding of

Fact No. 12 (R. 90), which the evidence before the court

does not support. The damage award was excessive.

6. Error of the district court in making Conclusion

of Law No. 4 (R. 90), which the evidence and facts do

not support.

The district court should have concluded that the

wrongful death act of the State of Washington was not

applicable under the facts as found by the court or as

claimed by the appellant. That thereunder appellee can-

not maintain an action to recover damages for the death

of Waldrep.

7. Error of the district court In making Conclusion

of Law No. 5 (R. 90), which the evidence and facts do

not support.

The district court should have concluded that appel-

lee is not entitled to recover under the laws of the State

of Washington.

8. Error of the district court in making Conclusion

of Law No. 6 (R. 91), which the evidence and facts do

not support.

The district court should have concluded that appel-

lee ^7as not entitled to judgment in any sum.
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9. Error of the district court in entering judgment

for appellee and against appellant under Count I of the

complaint (R. 92).

The district court should have entered judgment dis-

missing appellee's complaint with prejudice and should

have awarded appellant its taxable costs.

10. Error of the district court in denying appellant's

motions to amend its answer, to reopen for further testi-

mony, and for new trial. These motions were made so

that appellant could plead and offer proof of the ap-

plicable law existing at the place where the court found

the accident to have happened. The court should have

granted said motions because the court's finding placed

ithe accident in a jurisdiction different from that agreed

upon by the parties in the pleadings, and settled in a

prior adjudication of a case involving the same accident

and the same parties, thus requiring the application of

different laws.

11. Error of the district court in prohibiting witness,

John I. Bird, from answering the following questions:

(a) Mr. Koch: ''Would that jurisdiction be ex-

clusive?" (Jurisdiction of the British Columbia

Supreme Court to hear and decide litigation aris-

ing out of this accident.) (11. 1029).

Appellee objected:

Mr. Riley : ''Yes, I do (object). Your Honor."
(R. 1029).

(b) Mr. Koch : "What have you to say with re-

spect to the exclusive aspects of such jurisdiction?"

(R. 1029).

Appellee objected:

Mr. Rn.EY: "Counsel intends to, and is about to
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go outside the scope of his pleadings and his

amended pleadings . .
." (R. 1029).

If admitted, the answers to questions (a) and (b)

would have been that such jurisdiction was exclusive

(R. 1040).

(c) Mr. Koch: '^If the British Columbia court

had before it a wa^ongful death action stemming

from the accident, w^hat law would the court ap-

ply?" (R. 1030).

Appellee objected:

Mr. Riley: '^I want to object. The question is

outside (the scope of the pleadings. I believe he can

ask 'could it have applied?' He cannot ask him
whether it would have." (R. 1030).

If admitted, the evidence wovild have been thatt the

British Columbia court would have applied the Fam-

ilies' Compensation Act (R. 1031-2).

(d) Mr. Koch: ''If you know, will you state

what the British North American Act is?" (R.

1037).

Appellee objected:

Mr. Riley : ''If the court please, as to that ques-

tion I would like to state that there is no reference

(to any other statute within the scope of these plead-

ings, and the question is irrelevant. It is completely

outside the scope of defendant's allegations as to

(the applicable law or what law could have been ap-

plied." (R. 1037).

(e) Mr. Koch : "What government, if you know^,

has the exclusive authority to deal with regard to

property and civil rights?" (R. 1038).

Appellee objected:
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Mr. Riley: ^'I don't like tlie terminology 'ex-

clusive/ and I am afraid what counsel is leading to

;

he wants something in the records that deals with

ithe exclusive nature of this." (R. 1038).

(f) Mr. Koch: ''What have you to say as to

whether the Families' Compensation Act deals

with matters affecting property and civil rights?"

(R. 1038).

Appellee objected:

Mr. Riley : "I object, Your Honor. It is calling

for a conclusion, and it is a leading question." (R.

1038).

The answers to questions (d), (e), and (f) would

have shown that, as far as the Canadian lawmaking

power is concerned, only the legislature of British Co-

lumbia could enact and deal in the field of property and

civil rights, and that no other legislature or other courts

in a different jurisdiction of Canada could have any

function in that respect (R. 1038). Further, they would

have shown that there was no wrongful death act under

which appellant could claim even if the accident did not

happen in British Columbia.

12. Error of the district court in permitting appellee's

witness, John Cuuningham, to answer the follomng

hypothetical questions propounded by appellee

:

(a) Mb. Riley : "I will ask you to assume that in

January, 1952, a United States airplane operated

by a United States corporation. Northwest Orient

Airlines, Inc., pursuant to a contract with the

United States Government, Department of the Air

Force, left Japan with passengers for the United

States, and after leaving Anchorage, Alaska, at-

tempted to make an emergency landing at the
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airstrip at Sandspit, British Columbia, but instead

crashed into open water at a point approximately

one-half to three-quarters of a mile from shore;

and ask you to assume further that one of the pas-

sengers, a United States citizen, died, leaving sur.-

viviiig a wife and infant child ; and assume further

that the said deaith wa^ caused by the wrongful

act or acts of the carrier, Northwest Airlines, Inc.

;

and assume further that the administratrix of the

deceased's estate brought an action for and on be-

half of the said child ; do you have an opinion as to

whether or not Sections 3 and 5 of the Families'

Compensation Act of British Coliunbia would ap-

ply to this state of facts r' (R. 1061).

Mr. Cunningham: ^^ I have." (R. 1061).

Mr. Riley: ^^What is that opinion?" (R. 1061).

Appellant objected:

Mr. Koch: '^Your Honor, I must object to this

testimony. If the court will refer to the pleadings

in this case, it will observe in the Gorter case that

it is alleged that this airplane crashed in British

Columbia. It is admitted by the defendant's answer

that the airplane crashed in British Columbia, and

that it is a fact that is not in issue at this time.

Therefore, if the witness is going to testify that any

law other than the law of the province of British

Columbia applies here, it is entirely inadmissible.

Your Honor." (R. 1062).

^'.
. . I believe, in order for the hypothetical ques-

tion to remain vnthin the pleadings it must state

:

'assuming that the accident happened in British

Columbia, in Hecate Strait in British Columbia'."

(R. 1063).

Mr. Cunningham : ''My opinion is that said Act

would not be applicable." (R. 1065).
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(b) Mr. Riley: '^And would you state why you

have so concluded?" (R. 1065).

Appellant objected:

Mr. Koch: ''Just a moment, please. Now, again

I must object, Your Honor, because it would aj)-

pear that there is now an attempt to establish the

applicability, perhaps, at least as far as I can tell

from the question, of some other law, and, if so,

that is certainly not in rebuttal to the proof in sup-

port of the affirmative defense. '

'

Mr. Cunningham: ''The Families' Compensa-

tion Act of British Columbia has no extraterri-

torial operation, and the territorial jurisdiction of

Canada and the right of the province ends at low

water mark, at low water, and under the stated

facts and in view of that fact, that is one reason.

'

' The second reason is that even if the wrongful

act or acts of negligence occurred above low water,

under our law the tort is deemed to be committed

where the wrongful acts take place and not neces-

sarily where the injury is received. Even if the

wrongful act or acts occurred in the air or in Brit-

ish Columbia, it would be my opinion in the facts

stated, including the fact that the deceased was a

United States citizen, the aircraft was a ITiiited

States aircraft, and the corporate aircraft carrier

was domiciled in the United States, that the court

in British Columbia would apply the law of the

United States. Also—

"

Mr. Kooh: "I don't think this is responsive."

(1078). ,
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,

IV,

SUMMARY OF ARGUMENT

A. The Accident Happened in the Province of British

Columbia, as Established by:

1. The pleadings.

2. The evidence.

3. A prior adjudication involving the same accident

and parties.

B. The Law of the Place of the Tort Controls.

C. Appellee's Action Is Barred by the Statute of Limi-

tations in the British Columbia Wrongful Death

Act.

D. The Washington Wrongful Death Act Is Not Basis

for Recovery.

1. The law of the place of the tort controls.

2. The accident and injury causing death took place

either in the waters of the Province of British

Columbia or in the adjacent waters of the Do-

minion of Canada.

3. The Washington statute does not have extrater-

ritorial effect.

E. Appellee Failed to Plead or Prove the Foreign Law.

F. A Presumption as to Foreign Law Is Not Basis for

Recovery.

1. Appellee has never relied on any foreign law.

2. Appellee is estopped from relying on any foreign

law or presumption.

3. Appellant proved the foreign law (British Co-

lumbia).
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4. Appellant's additional proof of foreign law was

erroneously excluded.

5. The court erroneously applied tlie wrong foreign

law presumption.

G. The Damage Award Was Excessive.

H. The Cost of Producing Unessential Portions of

Record Should Be Taxed Against Appellee.

V.

ARGUMENT

A. THE ACaDENT HAPPENED IN THE PROVINCE
OF BRITISH COLUMBIA

The most critical error committed by the district

court was in finding that the accident occurred '^at a

point in salt water more than a half-mile out seaward

from low water mark and off shore of Sandspit, British

Columbia, Dominion of Canada'' (R. 83). This basic

error laid the foundation for the erroneous findings

that the law of British Columbia does not apply (R.

87), that the action is not barred by the limitation pro-

visions contained in the British Columbia wrongful

death statute (R. 87) , that no applicable law was plead-

ed and proved by appellant (R. 87) , and that the wrong-

ful death statute of Washington should, therefore, be

applied (R. 88). It is important that this finding of fact

be meticulously examined. It is appellant's position

that the pleadings preclude such a finding, that the find-

ing was (totally unsupported by any evidence and was

contrary to all the evidence in the case bearing on this

issue, and that the parties are bound by a prior adjudi-

cation to the contrary.
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1, The Pleadings

The pleadings conclusively establish that the accident

happened in the Province of British Columbia, Canada.

In paragraph VI of appellee's complaint it is alleged

that the accident happened ''less than a mile offshore in

the waters of Hecate Strait, British Columbia'' (R. 5).

This allegation was admitted by appellant in paragraph

VI of its answer (R. 28). From then on where the

accident happened and where Sgt. Waldrep died were

no longer facts in issue. It became the agreed and un-

contested fact of the case that the accident and death

occurred in British Columbia. In exact conformity with

this allegation it was the appellee's consistent position

prior to and during the trial that the accident happened

in British Columbia. Appellee made the following re-

quests for admissions of facts

:

''5. That the above-named decedent, J. M. Wal-
drep, was a passenger aboard Flight No. 324

. . . when the said aircraft crashed at Sandspit,

British Columbia ..." (R. 37).

"1, That the said decedent, J. M. Waldrep, died in

the wreckage of . . . said aircraft ... at Sand-

spit, British Columbia." (R. 38).

Again, in the pre-trial order, approved by counsel for

both parties (R. 51), the accident is referred to as ''the

crash of Northwest Airlines Flight 324 at Sandspit, B.

C, on January 19, 1952." And in a memorandum pre-

13ared by appellee (R. 18), appellee again recognized

that the accident happened in British Columbia. There

she stated that the crash occurred "in a foreign coun-

try" (R. 18) and that decedent died in Canada (R. 19).

In that memorandum the appellee argued that the
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Washington wrongful death statute should be applied

even though the accident and death occurred in British

Columbia. Even during the trial appellee's counsel

several times stated that the airplane crashed at Sand-

spit, British Columbia (R. 542, 608), and no attempt to

prove otherwise was made by appellee.

Appellee having taken the position that the accident

and death occurred in British Columbia in her com-

plaint, in her request for admissions of facts, in the pre-

trial order, and in her memorandum of authorities, ap-

pellant amended its answer and affirmative defense by

pleading the British Columbia Families' Compensation

Act, alleging that it was the applicable law, and assert-

ing the bar of its limitation provision. The issues were

thus clearly drawn. The only question raised by the

affirmative defense was whether appellee's action was

barred by the one year limitation provision of the Brit-

ish Columbia Act, not whether the accident happened

within or without the territory of British Columbia.

Nevertheless, the district court at the conclusion of

'the trial found that the accident did not happen in Brit-

ish Columbia and therefore that the British Columbia

law was not applicable. This finding was directly con-

tradictory to the allegations of appellee's complaint,

which were admitted by appellant, and to the position

taken by appellee in her request for admission of fact,

in the pre-trial order, in her memorandum of authori-

ties, and at the trial. Such finding was inconsistent with

the theory upon which the case was submitted, and

there was not a scintilla of evidence from which to make

such a finding. This finding was inappropriate, errone-

ous, and extremely prejudicial.
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2. The Evidence

Implicit in the court's finding is the assumption that

British Columbia law has no effect seaward of low

water. However, it is not all clear that low water mark

defines the outer boundary of the Province of British

Columbia. It is imdisputed, however, that such boun-

dary extends at least to low water mark. This was the

testimony of both Mr. Bird and Mr. Cunningham, the

British Columbia attorneys who testified at the trial as

to the British Columbia law (R. 1042, 1066). Mr. Bird

went on to state that the ownership of the area between

low water mark and the three mile limit has never been

judicially determined but that the governments of both

British Columbia and the Dominion of Canada have

enacted legislation on other subjects governing that

area (R. 1042). Mr. Cuimingham, called by apj)ellee in

rebuttal, did not deny this, but merely concluded with-

out citation of any authorities that British Columbia

territory ends at low water mark (R. 1066). As British

Columbia has exercised governmental powers beyond

low water mark, it is unreasonable to assume, as the

district court has done, that the Families' Compensa-

tion Act is not also effective in that area, particularly

in view of a recent and leading case which was cited to

the district court holding to the contrary. LeVal v, S.S.

Giovanni Amendola, 17 WWR 144 (R. 61).

The court's finding that the accident happened sea-

ward from low water mark, and therefore outside Brit-

ish Columbia, is totally unsupported by any evidence.

In fact, all of the evidence is directly to the contrary

and would abundantly support a finding that the acci-

dent happened landtvard of low water mark.
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Before discussing the evidence, the difference be-

tween low water mark and low tide should be made

clear. Mr. Joseph M. Kildahl, a maritime navigation

expert, explained that there are too low tides each day

,and that they vary in height from tide to tide. Low
water mark on the other hand does not vary from tide

to tide but is a fixed point representing an average of

low tides taken over a period of 19 years (R. 1049,

1058). Mr. Kildahl then stated that during the year

(there would be low tides both higher and lower than

low water mark (R. 1050).

During appellee's case in chief, no evidence was in-

troduced from which it could be found that the acci-

dent happened seaward of low water mark. The only

evidence presented during appellee's case in chief that

even touched on the location of the accident was photo-

graphs of the wreckage 6 months after the accident, and

irrelevant statements of Hufford Maynard, Donald

Baker, and Dudley Cox, made while being examined as

to other matters.

Mr. Maynard, a survivor and plaintiff in a case con-

solidated with this case for trial, testified that while

waiting on the airplane to be rescued, he saw automo-

bile headlights and house lights, although he could not

see the actual shore (R. 147). He stated further that

after takeoff from Sandspit, the crash of the airplane

into the water was ''practically instantaneous" (R.

188).

Mr. Baker, another survivor, testified by deposition

that he could see land and the airport lights from the

crashed airplane (R. 1132).

Mr. Cox, a member of appellant's accident investiga-
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tion team, stated that in January, after the crash, an

attempt was made to walk out to the wreckage at night

at low tide (R. 636), but just short of reaching the air-

plane, they were forced to turn back because of the fog

that came in and enveloped the area (R. 928).

The only other evidence offered by appellee was a

series of pictures of the wreckage taken in June, 1952

(PI. Ex. 29). Even though these pictures were taken

while the tide was coming in (R. 1009), they show the

remains of the airplane to be almost completely out of

water.

No other evidence was offered by appellee which re-

ferred at all to the location of the airplane. The evi-

dence offered does not show nor bear on the location

of the airplane with reference to the lotv water mark.

During the presentation of appellee's case, other in-

cidental references to location were made. Mr. Richard

Fields, another survivor testifying by deposition, stated

that the airplane was close to a mile from shore (R.

1161). Mr. Cox vohmiteered the information that the

accident occurred half a mile off shore (R. 699). Mr.

Sanders, another member of the investigation team,

stated that his recollection was that the airplane was in

the vicinity of half a mile from shore. He stated that he

did not see the wreckage at low tide because in Janu-

ary, 1952, the only time he was there, the lowest tide was

at about 1:00 o'clock in the morning. One attempt to

walk out to the plane at the morning low tide was almost

successful. Fog came in, however, and they were foi'ced

to turn back. He also stated that at low tide a boat was

not practical because there was no water except for

puddles (R. 928) in the runoff area, which was rocky
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and studded with boulders (R. 855). Although he did

not observe the wreckage at the early morning low tide

(K. 927), he did observe the top of the fuselage out of

water during the day (R. 928, 929).

None of the foregoing testimony bears on the crucial

question of where the crash occurred in relation to low

water mark. It is only the location of the wreckage with

reference to low water mark that is important. The

distance of the wreckage from shore is immaterial;

neither is the location of the wreckage at a particular

low tide material unless the low tide is in turn related

to low water mark. Nowhere has appellee attempted to

do this.

To prove its affirmative defense based on the British

Columbia law, appellant offered proof to corroborate

the admitted fact that the accident happened in British

Columbia, landward of low water mark. The testimony

of Mr. Donald Leonard was introduced. Mr. Leonard

was regional safety engineering chairman for the Air-

line Pilots' Association and as such was part of the

team that investigated the accident in January, 1952,

and again in June, 1952. He was the only witness testi-

fying at the trial who actually climbed aboard the

wreckage of the aircraft. In fact, Mr. Leonard went

aboard on several occasions in June, 1952 (R. 996). On
these occasions he walked out to the airplane, and the

entire airplane was out of water. He testified that when

he walked out to the plane on June 9, 1952, the remains

of the airplane were completely out of water except for

a section of the top that had become detached (R. 996).

This top section was lying in a pool in the runoff area

(R. 996, 997), which was rough, dotted by boulders as
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high as a two-story house, and pitted with large holes

(R. 994). He testified in part as follows (R. 996, 997) :

Mr. Karr: '*Where the plane was situated when
you returned in June, was it sitting) on top of the

sand, or was it buried to some extent?"

Mr. Leonard :
'

' The inboard engine nacelles were

buried to the bottom skin of the wing, and the bot-

tom of the airplane was disintegrated and gone.

Otherwise, the bottom surface of the wing was rest-

ing on the top of sand and rocks. '

'

Mr. Karr: ^'To what extent were the nacelles

buried"?"

Mr. Leonard: ''Approximately 18 inches, the tip

of the nacelles.
'

'

Mr. Karr : "Were you out to the plane when you

were at Sandspit in June, 1952 ?"

Mr. Leonard :

'

' I was. '

'

Mr. Karr: ''On more than one occasion?"

Mr. Leonard: Yes."

Mr. Karr: "How did you get out to the plane?"

Mr. Leonard: "We walked out to it."

Mr. Karr : "You mean it was out of the water ?"

Mr. Leonard: "Yes, sir."

The Court :
'

'When did you do this ? '

'

The Witness: "The morning of June 9th."

Mr. Karr: "Was the entire plane out of water

at that time?"

Mr. Leonard: "What was remaining of the air-

plane was out of water. There was a large puddle of

water roughly fifty feet in diameter (999), and I

imagine, two, or two and a half feet deep. There

were large depressions in this run-off area there
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from the cockpit area, and the top section of the

airplane was lying in this pool.''

Mr. Karr: ''I mean so far as the edge of the

water is concerned, the tidal edge, was that beyond

the plane or where ? '

'

Mr. Leonard: ''Yes, sir. The tidal edge, as best

we could ascertain, would be about 75 feet from the

center of the airplane."

Salvage attempts were made to recover the airplane

shortly after the accident in January, 1952 (R. 854,

993). Mr. Leonard, who was present at that time, testi-

fied that a fishing boat was hooked onto the airplane

and an attempt to tow it made (R. 993). The towing was

attempted in three different directions without suc-

cess. In all, the airplane was not moved more than 100

feet total in all three directions (R. 994). In answer to

a question of whether after salvage was abandoned the

airplane was closer or farther away from shore, Mr.

Leonard testified that it was approximately the same

and that any movement was at best only parallel to the

closest shore and not closer to shore (R. 994). When
Mr. Leonard returned in Jime, 1952, the inboard en-

gine nacelles of the airplane were substantially buried

in sand (R. 996). He testified that the airplane ap-

peared to be in exactly the same location and position

as it was in January, 1952, when he left (R. 995).

To relate this testimony to low water mark, appellant

introduced the testimony of Joseph W. Kildahl, a mari-

time navigation instructor holding a license as master

of ocean, steam, and motor vessels, who was qualified as

an expert witness. Mr. Kildahl testified that he was

familiar with the Queen Charlotte Islands and the sea-
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coast in the vicinity of Sandspit, British Columbia (R.

1017). lie explained that low water mark has been de-

termined by observing the low tides over a nineteen-

year period (R. 1049, 1058). Low water mark is a fixed

point and represents the average position of low tides

throughout the period (R. 1049, 1058). He then stated

that low^ water mark is designated zero and all tides are

measured in terms of feet above or below that point

(R. 1049, 1050).

Referring to tide tables for North and South Amer-

ica prepared and issued by the United States Coast and

Geodetic Survey, a branch of the United States Depart-

ment of Commerce (Def. Ex. A-43), Mr. Kildahl gave

the heights of the tides at Sandspit, British Columbia

on January 19, 1952, at the time of the accident, and on

June 9, 1952, when Mr. Leonard walked out to the

wreckage (R. 1057). At the time of the accident, the

height of the tide was 12 feet and was rising at the rate

of two feet i^er hour (R. 1057). This coincides exactly

with the testimony of the survivors, Maynard and

Baker, who testified that the tide was coming in and

water gradually covered the plane (R. 149, 1126). Mr.

Kildahl testified that on June 9 the height of the water

at low tide was 1.1 feet above the height of the water at

zero, low water mark. This was the date that Mr. Leo-

nard walked out to the airplane and found it to be com-

pletely out of water. Mr. Kildahl then stated that there

were other tides during the year 1952 both higher and

lower than the low tide of June 9, 1952 (R. 1058).

There is no other testimony in the record with refer-

ence to low water mark. Mr. Leonard's testimony that

the airplane was out of water at low tide on June 9,
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1952, and Mr. KildahPs testimony that low water mark

was seaward of low tide on that day are conclusive.

This testimony is highly credible and accuraite. Mr.

Leonard, an acknowledged aviation accident investiga-

tion expert, was the only witness who actually boarded

the airplane after the accident. Mr. Kildahl, a mari-

time navigation expert, was the only witness testifying

as to the heights of the tides with reference to low water

mark.

3. Prior Adjudication

The district court was required to find that the acci-

dent did happen in British Columbia because this issue

was previously adjudicated and is res judicata. Appel-

lee was appointed administratrix by the Superior Court

of Washington in a proceeding contested by appellant

by a petition to revoke the letters of administration

which had issued. The superior court found that the

accident happened in British Columbia and rendered

its decision in favor of appellee based partially on that

fact. That decision was appealed to the Supreme Court

of Washington by appellant and was affirmed. That

case was NorfJiwest Airlines, Inc. v, Geraldine B, Oor-

ter, as administratix of the estate of John W. Wal-

drep, deceased, 49 Wn.2d 711, P>06 P.2d 213. In three

separate places in that opinion, the supreme court held

that the accident happened in British Columbia

:

'^The deceased (Waldrep) met his death in a

Northwest Airlines plane which crashed in British

Columbia.'' (p. 712).

''The deceased (Waldrep) met his death in a

crash of the Northwest Airlines plane in the Prov-

ince of British Columbia, Canada." (p. 712).
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^'In the case at bar ... 3. The accident causing

the death happened in British Cohimbia, Canada."

(p. 714).

The authorities unanimously agree that the parties

are bound by facts determined in a prior action be-

tween the same parties. The inile is well stated in 30

Am. Jur. 920

:

''It is a fundamental principle of jurisprudence

that material facts or questions which were in issue

in a former action, and were there admitted or

judicially determined, are conclusively settled by a

judgment rendered therein, and that such facts or

questions become res judicata and may not again

be litigated in a subsequent action between the same

parties or their privies, regardless of the form the

issue may take in the subsequent action, whether

the subsequent action involves the same or a differ-

ent form of proceeding, or whether the second ac-

tion is upon the same or a different cause of action,

subject matter, claim, or demand, as the earlier

action. In such cases, it is also immaterial that the

two actions are based on different grounds, or tried

on different theories, or instituted for different

purposes, and seek different relief."

Where the accident happened was a fact material to

the state court decision and was one of the principal

grounds advanced by that court in distinguishing a

leading case in Washington upon which appellant had

relied. Appellant and appellee were the only parties to

the state court ease and were represented in the Su-

preme Court of Washington by the same counsel as here.

The same airplane, the same accident, and the same de-

cedent were involved. The state court opinion even re-

ferred specifically to appellee's complaint in this case.
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dent happened in the Province of British Columbia.

That determination was res judicata, and the district

court erred in finding that the accident did not happen

there.

B. THE LAW OF THE PLACE OF THE TORT
CONTROLS

It is a well settled principle of conflicts of law that

the law of the situs of the tort governs the liability

therefor. Where the various elements which make up

the tort have their situs in different states, a choice

must be made of one element, the situs of which will

furnish the governing law. In this case negligence is

alleged to have occurred in the States of Washington,

in British Columbia, and elsewhere. Injury and death

occurred in British Columbia. The rule is settled hy an

almost tmhroken line of authority that where the choice

is to be made between the law of the place where the

negligent act or omission originated and the law of the

place where the injury or death was inflicted, the place

where the injury or death was inflicted and not the

place u'here the negligent act or omission originated is

the place of the tort, and its law governs liability and

other substantive questions. Anno. 133 ALR 260, 261;

Rundell v. La Compagnie Generale Transatlantiqtte

(1900; CCA 7th) 100 Fed. 655; Hunter r. Derhy Foods,

Inc. (1940 ; CCA 7th) 110 F.2d 970 ; Vancouver S.S. Co.

V. Rice (1933) 288 F. S. 445, 77 L.Ed. 885, 53 S.Ct. 420;

Stumberg, Conflicts of Law, 1937 Ed., pp. 163 to 168,

and cases there cited; Restatement, Conflicts of Law,

Section 377.
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This universal rule has been applied without excep-

tion to the air cases. Supine v. Air France (1951) 100 F.

Supp. 214, was a suit by an executrix in New York for

wrongful death occurring in an air accident in the

Azores; Maynard v. Eastern Airlines (1949 CCA 2nd)

178 F.2d 139, was a suit by a New Jersey administratrix

for wrongful death in an airplane crash occurring in

Connecticut; Kendall and Seho v. United Airlines,

Inc. and Douglas Aircraft Co. (1952 CCA 2d) 200 F.2d

269, was a wrongful death action arising out of an air-

plane accident in Pennsylvania ; Faron v. Eastern Air-

lines, 84 N.Y. Supp.2d 568, was an action for wrong-

ful death occurring when the airplane caught fire in

New York and crashed in Connecticut. In each case,

and in many others which could be cited, the court of

the foriun applied the law of the place of injury.

The rule that the law of the place of injury shall be

applied by the court of the forum has been adopted in

the State of Washington. St. Germain v. Potlatch Lum-

ber Co. (1913) 76 Wash. 102, 135 Pac. 804, involved a

suit to recover for the wrongful death of decedent in

Idaho. The Washington court construed and applied

the Idaho wrongful death statute and allowed a recov-

ery. Richardson v. Pacific Power & Light Co., 11 Wn.
2d 288, 118 P.2d 985, was an action by plaintiff as ad-

ministratrix to recover damages for the wrongful death

of her husband which occurred in Oregon. Decedent

lived in Washington and worked out of the Walla

Walla office of the power company. The court in affirm-

ing plaintiff's recovery under the Oregon wrongful

death statute held that the existence and nature of a

cause of action for tort are governed by the law of the
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place where the wrong was committed, and that this

rule applies to actions for wrongful death.

The Washington rule has been applied consistently

by federal courts sitting in this jurisdiction. In Martin

V. Kennecott Copper Corp,, 252 Fed. 207. Judge Neterer

held that the plaintiff's right of recovery is statutory

and the limitations of the parties are fixed by the Alas-

kan act. In Northern Pacific lly. Co. v. Adams, 192 U.S.

440, 48 L.Ed. 513, the court stated that where suit is

brought in the State of Washington to recover for a

wrongful death occurring in Idaho, that the court of

the forum shall apply the Idaho law. Plaintiff's right

of action was held to rest on the statute of the State of

Idaho, although the decision of the lower court was re-

versed on another point.

The most recent decision on the point of a federal

court sitting in the State of Washington is Jeffrey i\

Whitworth College, 128 F. Supp. 219. Suit was brought

by plaintiff to recover for personal injuries sustained

in an accident occurring in Idaho and caused by negli-

gence which took place in Washington. In holding that

it is immaterial that negligence occurred in Washing-

ton in view of the fact that it did not result in physical

injury of the plaintiff in that state. Judge Driver stated

in his opinion

:

'

' It seems clear that in the instant case the wrong
was committed in Idaho, even assuming, as I do,

that within the State of Washington defendant re-

ceived information and knowledge that toboggans

could not safely be used at the Signal Point Ski

Resort and that, in Washington, it failed to dis-

charge its positive duty to warn plaintiff of the

danger. No negligent act or omission in Washing-
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ton resulted in any physical injury of the plaintiff

in that state. Where the act or omission complained

of occurs in one place and the injury is inflicted in

another, the place of wrong or locus delicti is the

place where the injury was sustained; or, as it has

sometimes been stated, the place of wrong is in the

state where the last event necessary to make an

actor liable for the alleged tort occurs."

This is the rule adopted by the British Columbia

courts, too. Mr. John Bird, a British Columbia lawyer,

testified that if this case had been brought in the Brit-

ish Columbia court, the law of the place where the in-

jury took place would be applied by that court (R.

1075). However, at the trial appellee attempted to show

that even if the accident happened in British Columbia,

the courts of that jurisdiction would not apply the

Families' Compensation Act to this case. The district

court did not make a finding on this ]3oint. Nevertheless,

appellee's unique contention should be discussed. John

Bird, a British Columbia lawyer, testified that the Brit-

ish Columbia court, if it had before it a wrongful death

action stemming from this accident, could apply (R.

1030) and would apply (R. 1031) the Families' Com-

pensation Act. On the other hand, John Cunningham,

a British Columbia lawyer called by appellee, testified

upon direct examination that in his opinion the Fam-

ilies' Compensation Act would not be applicable, even

if the accident happened in British Columbia (R.

1066). This conclusion was based upon his view that

under British Columbia law the tort is deemed com-

mitted where the wrongful act takes place and not nec-

essarily where the injury takes place (R. 1066). It was

his oj)inion that the British Columbia court ^Svould
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apply the law of the United States" (R. 1066) . On cross-

examination, however, it is significant that Mr. Cun-

ningham was unable to cite a single British Columbia

or Canadian case or statute supporting his contention

ithat the situs of the tort is where the wrongful act is

committed rather than where the injury is inflicted. A
portion of the examination follows (R. 1068-1069) :

Mr. Koch : ''If I understood your statement near

the end of your direct examination, you stated that

ithe tort is where the wrongful act takes place?"

Mr. Cunningham: ''That is my opinion, and

that is the law.
'

'

The Court: "Is that your opinion under the

provisions of the Canadian law?"

Mr. Cunningham: "Canadian law applying

English law. '

'

Mr. Koch : "What Canadian authorities support

that view?"

Mr. Cunningham: "There is a case, George

Monroe, Ltd., v. American Cyanamid Corporation,

Ltd., 1944, I King's Bench 432, which has been ap-

proved in a conflict of law text, and the case itself

has been referred to in British Columbia courts."

Mr. Koch: "Is that a British Columbia de-

cision ? '

'

Mr. Cunningham: "That is a decision of the

Court of Appeals in England, I believe."

Mr. Koch : "Is that decision binding on the Brit-

ish Columbia courts?"

Mr. Cunningham: "It is not necessarily bind-

ing, but it is my opinion it would be followed by the

British Columbia courts."

Mr. Koch: "We are only concerned with what
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the controlling authority is in British Columbia. Is

there any British Columbia case on that subject so

holding r'

Mr. Cunningham: ''The American Cyanamid

case has been quoted and referred to in a British

Columbia case."

Mr. Koch: ''Is there any decision holding that

(the tort is where the wrongful act takes place, de-

cided by a court of last appeal in British Colum-

biar'

Mr. Cunningham : "There may be, but I cannot

cite it if there is one, and I do not know it."

Mr. Koch: "Can you cite a Supreme Court of

Canada decision to that effect!"

Mr. Cunningham: "No, I cannot."

In addition, on cross-examination Mr. Cunningham

was repeatedly asked what he meant by "wrongful

acts." He consistently evaded the questions, refused to

give responsive answers, and refused to define "wrong-

ful acts" (R. 1071).

Mr. Cunningham has been admitted to practice in all

courts in Canada and has appeared in all the courts of

British Columbia and in the Supreme Court of Canada

(R. 1060). Yet he cited no British Columbia or Can-

adian case applying or even endorsing his theory and

then states he knows of none. Has he shown that his

theory is the law of British Columbia'? The answer is

obviously "no." The only case which Mr. Cunningham

cited in support of his theory is an English decision

which the British Columbia courts are not bound to fol-

low and have never followed (R. 1069). Also, a careful

reading of that case will reveal that a conflict of laws
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question was not involved, but only a court rule dealing

with service of process on non-residents. It is also sig-

nificant to note that according to Mr. Cunningham this

English decision has been referred to in a British Co-

lumbia case (R. 1069), yet Mr. Cunningham did not

cite this British Columbia case as supporting his viev/.

Only two conclusions can be drawn from his failure to

do so : Either the British Columbia case did not refer to

the English case on the point in question, in which event

Mr. Cunningham has misled the court, or else the Brit-

ish Columbia case rejected or disapproved the theory of

the English decision as not stating the law of British

Columbia.

At the conclusion of Mr. Cunningham's testimony,

Mr. Bird was recalled, and testified that the British

Columbia court would not have an option to apply the

law of the United States, but it would apply the law of

the place where the injury occurred (R. 1075).

However, assuming Mr. Cunningham's theory to be

ithe law of British Columbia, where was the wrongful

act committed? Even Mr. Cunningham agreed that if

the wrongful act and injury both took place in British

Columbia, its court would apply the law of British Co-

lumbia (R. 1071). The district court found that there

were twelve sexmrate wrongful acts and omissions. Such

acts and omissions took place in a number of places,

among which were Tokyo, where the passengers were

instructed in emergency procedures ; Anchorage, where

the airplane was inspected and serviced; British Co-

lumbia, where the attempted landing was made and the

crash occurred; Seattle, where the literature and

emergency equipment were put aboard the airplane;
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and St. Paul, where engine time and service records

were compiled and kept. All of such omissions, except

those actually taking place in British Columbia, were

of a continuing nature and extended to all jurisdictions

through which the airplane travelled. The acts and

omissions which were the inmiediate cause of the acci-

dent all took place in British Columbia where the land-

ing was attempted. There is only one place in which it

may be said that all acts and omissions took place, and

that place is British Columbia. Since the wrongful acts

and the injury both occurred in British Columbia, cer-

tainly the British Columbia court would apply the Brit-

ish Columbia law.

It should be observed, however, that what the British

Columbia court would have done and what law it would

have applied are entirely immaterial because this case

is not before that court. It would be material only had

the district court adopted the English conflict of laws

theory of renvoi and applied the British Columbia con-

flicts of laws rule rather than its own rule. Simply

stated, rienvoi means that the foreign conflicts of law

rule as well as its substantive law should be applied.

According to Professor Beale in his book entitled ''A

Treatise on the Conflict of Laws," page 56, the English

theory has had but limited acceptance in the United

States and its use has been severely confined even in

England. He then points out that in this country the

conflict of laws rules of the forum only are applicable,

wdth the possible exception of cases involving divorce

and title to foreign real estate. In tort cases the forum's

conflict of laws rule is always applied. This is also the

view of the Restatement •oK Conflict of Laws, Sec. 7.
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Professor Stmnberg in '

' Priiicii3les of Conilict oi

Laws," page 11, states: '^It seems to be quite generally

accepted that 'renvoi' is no part of the American law.''

Appellant is aware of no federal or Washington eases

adopting the renvoi theory. The British Cohmibia con-

flict of laws rule and Mr. Cunningham's view thereof

are immaterial iand are of no consequence here. 'The

district court should have found that the law of Brit-

ish Columbia, including the Families' Compensation

Act, was applicable to this case and fixed the rights of

the parties.

C. APPELLEE'S ACTION IS BARRED BY THE
STATUTE OF UMITATIONS

In this case the accident and death occurred Januarv

19, 1952. Suit was commenced in the District Court for

the Eastern District of Washington January 18, 1954.

The pertinent sections of the British Columbia wrong-

ful death statute, the Families' Compensation Act, in

force January 19, 1952, were pleaded in affirmative de-

fense XII of appellant's amended answer and proved

to the satisfaction of the trial judge (R. 1039). Sections

3 and 5 of the Act provide as follows (Ref. Ex. A-42) :

'' Section 3. Whenever the death of a person shall

])e caused b}' wrongful act, neglect, or default and

the a"«t, neglect, or default is such as would (if

death had not ensued) have entitled the party in-

jured to maintain an action and recover damages

in respect thereof, then and in every such case the

person who would have been liable if death had not

ensued shall be liable to an action for damages, and

notwithstanding the death of the person injured,

and although the death shall have been caused un-
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der such circumstances as amount in law to an in-

dictable offense."

''Section 5. Not more than one action shall lie for

and in respect of the same subject-matter of Com-

plaint ; and every such action shall be commenced

within 12 calendar months after the death of such

deceased person. '

'

If the accident in which Waldrep died occurred in

British Columbia as appellant contends, the British

Columbia substantive law must be applied. The one-

year limitation provision of the Families' Compensa-

tion Act is substantive.

The general rule is that the remedy is procedural as

distinguished from the right which is substantive, and

that the law of the forum applies on matters of pro-

cedure. 11 Am. Jur. Sec. 191, page 505. There is a well

recognized and universally accepted exception, how-

ever, where a statutory liability (wrongful death stat-

ute) is sought to be enforced, and that statute pre-

scribes the period of limitation. In that circumstance

the general rule adopting the statute of limitations of

the forum is departed from, and the limitation pre-

scribed by the statute fixing the liability is applicable.

11 Am. Jur., Sec. 194, page 509: Central Vermont R.

Co, V. White, 238 U.S. 507, 59 L.Ed. 1433, 35 S.Ct. 865

;

Davis V. Mills, 194 U.S. 451, 48 L.Ed. 1067, 24 S.Ct. 692

;

TJieroux ik Northern Pae, R. Co., 64 Fed. 84 (CCA 8th

1894) ; Calvin v. West Coast Power Co., 44 F.Supp. 783

(D. C. Ore. 1942) ; Negauhauer v. Great Northern Ry.

Co., 92 Minn. 184, 99 N.W. 620 (1904) ; 3 Beale, Confliet

of Laws, Sec. 605.1; Restatement, Conflict of Laws,

Sec. 397, 603, 605; 68 A.L.R. 210; 146 A.L.R. 1356; 16

Am. Jur. 110, 111.
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It is such a wrongful deaith statute that is before the

court in this case. Section 5 of the Families' Compensa-

tion Act limits to one year the time within which one

entitled to the benefits under the statute may bring suit.

Mr. Bird, the expert witness on British Columbia law

called by appellant, testified that Section 5 of the Fam-

ilies' Compensation Act is not procedural but is a part

of the British Columbia substantive law (R. 1036).

Mr. Bird's testimony on this point was not disputed by

appellee's expert on British Columbia law^, Mr. Cun-

ningham, nor otherwise refuted.

Apart from the foregoing and as additional authority

binding on federal courts sitting in the State of Wash-

ington, this state by statute has decreed that a cause of

action arising in another jurisdiction and there barred

by lapse of time cannot be maintained in this state.

R.C.W. 4.16.290, *^ Foreign statutes of limitation, how

applied" provides:

^'When the cause of action has arisen in another

state, territory or country between nonresidents of

this state, and by the laws of the state, territory or

country where the action arose, an action cannot be

maintained thereon by reason of the lapse of time,

no action shall be maintained thereon in this state.

"

The district court should have found that Sec. 5 of

the Families' Compensation Act was applicable to this

case and that appellee's action was barred because it

was not commenced within one year from the date of

Waldrep's death.
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D. WASHINGTON WRONGFUL DEATH ACT IS NOT
A BASIS FOR RECOVERY

The district court found in Finding of Fact 8 (R. 87)

that the wrongful death statute of the State of Wash--

ington was applicable and granted recovery to plain-

tiff thereunder. The Washington statute is not ap-

plicable and can furnish no basis for recovery in this

case for the following reasons

:

1. The law of the place of the tort controls.

It is conceded that the injury and death did not occur

in the State of Washington. It has already been pointed

out that the law of the x)lace of the tort controls, supra,

pp. 28 to 36. The Washington law is not applicable!

under the universal conflict of laws principle. It is ap-

parent that the wrongful death statute, if any, of the

place where the injury was inflicted governs this action

for wrongful death, not the Washington statute.

2. The accident and injury causing death took place

either in the waters of the Province of British Co-

lumbia or in the adjacent v,aters of the Dominion of

Canada.

Finding of Fact 2 (R. 83) and the court's decision

(R. 72) locates the accident and injury below low wa-

ter mark and outside of British Columbia jurisdiction.

Appellant contests this finding because the pleadings,

evidence and prior adjudication establish conclusively

that the accident and injury did occur in British Co-

lumbia. If the accident did not happen in British Co-

lumbia, it must have happened in the waters of the

Dominion of Canada. Appellee's complaint and all the
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evidence establish that the crash occurred ''less than

a mile off shore in the waters of Hecate Strait, British

Columbia'' (R. 5). Appellant admits this fact in its

answer, and there is no evidence in the record to the

contrary. Under the controlling conflict of laws rule,

the applicable law is that of British Columbia or the

Dominion of Canada.

3. The Washington statute does not have extraterrito-

rial effect.

It is a well-known principle that the statutes of a

state have no extraterritorial operation. In 50 Am. Jur.

508, Statutes, Sec. 485, it is stated:

''It is frequently declared that statutes can have

no extraterritorial effect. By this statement it is

meant that legislative enactments can only oper-

ate, propria vigore, upon persons and things with-

in the territorial jurisdiction of the lawmaking

power, and that no law has any effect, of its own
force, beyond the territorial limits of the sover-

eignty from which its authority is derived. Thus,

the general rule is that no state or nation can, by

its laws, directly affect, bind or operate upon prop-

erty or persons beyond its territorial jurisdiction.

A statute which purports to have such operation

is invalid. A statute may, however, be valid insofar

as it relates to persons or things within the juris-

diction and invalid insofar as it relates to persons

and things outside the jurisdiction."

Further, it is presumed that a statute is not intended to

have extraterritorial effect. 50 Am. Jur. 508, Statutes,

Sec. 487.

The Washington Supreme Court has followed and

applied these general rules in Fisch v, Marler, 1 Wn.2d
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698, 707, 97 P.2d 147, and in Willey v, Willey, 22 Wash.

115, 60 Pae. 145.

The same rules have been applied to wrongful death

statutes, and the decisions of state and federal courts

and the text writers furnish overwhelming authority.

In 16 Am. Jur. 252, Death, Sec. 388, it is stated

:

'^ Wrongful death statutes have, in themselves,

no extraterritorial effect."

In Section 389 it is stated

:

^'It is established by the overwhelming weight of

authority that the existence of a right of action

for wrongful death must be determined by the law

of the place where the fatal injury was inflicted.

If that law gives no right of action, no action may
be maintained, although the statute of the forum
gives such a right."

Herbert Groodrich, in his Handbook of the Conflicts

of Laws, 2nd Edition, states at page 251

:

''No action may be brought in one state of in-

juries resulting in death which were inflicted in

another state, unless an action is given by the laws

of the state where the injury occurred. It is not

enough that there is such a statute at the forum
allowing recovery for death by a wrongful act."

The following are but a sampling of the many cases

supporting the rules in wrongful death cases

:

Calvin V, West Coast Power Co., 44 F.Supp.

783 (Ore. 1942) ;

Jeffrey v. Whitworth College, 128 F.Supp. 219

(Wash. 1955)

;

Faron v. Eastern Airlines, 84 N.Y. Supp.2d

568 (1948) ;
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"^-
-' V Rose V. Phillips Packing Co., 21 F.Sujjp. 485

(Md.)
;

Ross V. Eaton, 6 A. (2d) 762 (N.H.)

;

Keese v, Atlantic Greyhound Corp., 197 S.E.

522;

Summar v. Besser Mfg, Co,, 17 N.W.2d 209

(Mich.)

;

Baldwin v. Powell, 61 N.E.2d 412 (N.Y.)

;

Viatel V, Gleason, 22 F.Siipp. 335 (N.Y.).

It should be pointed out, however, that one state,

Pennsylvania, follows a rule differing slightly from

the general rule. The Pennsylvania courts, too, apply

the law of the place where the injury occurred, even

in cases where negligence is alleged to have occurred

within the State of Pennsylvania, except where the in-

jured person returns to the State of Pennsylvania and

dies there. In the latter event, the law of Pennsylvania

is applied. The early cases of Derr v. Lehigh Valley

R. Co, (1893) 158 Pa. 365, 27 Atl. 1002, and Eood-

macher v. Lehigh Valley R. Co, (1907) 218 Pa. 21, 66

Atl. 975, announce the Pennsylvania exception to the

otherwise accepted rule. In both cases the decedent

died in Pennsylvania from injuries received in New
Jersey caused by negligence taking place in Pennsyl-

vania. In the first hearing of the Hoodmacher case, it

was assumed that the decedent died in New Jersey in-

stead of Pennsylvania, and under these assumed facts

the court held that the New Jersey law must apply.

When it was brought out on rehearing that the death
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actually occurred in Pennsylvania, the court applied

the Pennsylvania law.

Even the Pennsylvania court has regarded its rule

as anamolous and undesirable. In the more recent case

of Mike V, Lian (1936) 322 Pa. 353, 185 Atl. 775, the

court applied the Ohio law to an accident resulting in

injuries in Ohio, caused by negligence occurring in

Pennsylvania. In its opinion, the court stated

:

''Disregarding the broad language which was

employed in them (Hoodmacher and Derr cases),

a careful analysis shows that the only actual in-

consistency with the rules above enunciated occurs

in the decision on the re-argument in the Hood-

macher case, where the court, apparently influ-

enced by the fact that this is a death action, seized

upon the place of death as determining the appli-

cable law. It should be pointed out, however, that

as time brought about a further clarification of the

theory underlying the statutory death action, our

court has placed more emphasis on the place where

the injuries are received than on the place where

the death occurred. ..."

Even under the Pennsvlvania rule, which the Penn-

sylvania court now disapproves, the statutes of either

British Columbia or the Dominion of Canada would

apply to the instant case. The Washington wrongful

death act could not apply because the injuries and

death of Waldrep occurred in either British Columbia

or the Dominion of Canada.

Extensive research by appellant has revealed only

one other situation in which a state's wrongful death

act was applied to a death resulting from injuries sus-

tained elsewhere. In a very few old maritime cases a
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state death statute has been applied where an injury

and resulting death occurred aboard ship on the high

seas. These cases all arose prior to the passage of the

federal Death on the High Seas Act, 46 USCA 761,

which creates a cause of action for wrongful death re-

sulting from injuries sustained on the high seas. These

early cases were based upon the principle that the ocean

vessel was part of the physical territory of the state of

which the owner was a resident. The only statute which

could be applied then w^as that of the state of the own-

er's residence. McDonald v. Mallory, 11 N.Y. 546

(1879) ; the E, B, Ward, 17 Fed. 456 (1883) ; Lindstrom

V. International Navigation Co,, 123 Fed. 475 (1903) ;

and Southern Pacific v, DeValle BeCosta, 190 Fed. 689

(1911), are cases supporting this view.

Because of the obvious limitations of this fiction, two

later cases took a slightly different approach. In both

The Hamilton, 207 U.S. 298, 52 L.Ed. 264 (1909), and

The James McGee, 300 Fed. 93 (1924), the wrongful

death act applied was again that of the state of which

the owner of the offending vessel was a resident. In The

Hamilton, the court reasoned that each state has the

power to govern the liabilities resulting from acts of its

citizens whether within or without the state so long as

the acts are not committed within the territorial juris-

diction of another state, country, or sovereignty. The

McGee case also follows this view.

The passage of the Death on the High Seas Act ren-

dered the unique doctrine of these few maritime cases

unimportant and obsolete. Because of the Act, resort

to the fiction has been abandoned, and since its enact-



45

ment no such cases have arisen in which recovery was

based on a state wrongful death statute.

Regardless of which rationale, if either, was the cor-

rect one, the necessary prerequisites to the application

of the state death statute were identical under each. In

all the cited cases the prerequisites were as follows

:

1. The owner of the vessel must have been a citizen

of the state whose law was to be applied

;

2. The vessel must not have been within the terri-

torial jurisdiction of another sovereignty at the

time the fatal injury was inflicted.

It is clear that these cases and the rule which they

apply have no similarity to the case now before the

Court. The defendant is not a citizen of the State of

Washington. The airplane crash occurred within the

territorial jurisdiction of another sovereignty, either

the Province of British Columbia or the Dominion of

Canada. Neither of the requirements is met. Further-

more, the accident did not take place aboard an ocean-

going vessel, but rather aboard an airplane to which the

maritime law is inappropriate and has never been ap-

plied. These maritime cases furnish no basis for ap-

plying the Washington wrongful death statute.

E. APPELLEE FAILED TO PLEAD OR PROVE THE
FOREIGN LAW

If the accident happened in British Columbia, the

British Columbia Families' Compensation Act applies

and governs the rights of appellee. If, as the district

court found, the accident happened seaward of low

water mark, what law gives appellee the right to sue

appellant for the death of Waldrep 1 Appellee has not
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pleaded or proved any statute or law other than the

wrongful death act of Washington. The accident^ how-

ever, did not occur in Washington, and the Washington

act does not afford appellee a basis for recovery. The

truth of the matter is that appellee has simply failed to

plead or prove any law existing at the place where the

accident happened. It has been pointed out that the law

of the place where the accident happened determines

whether or not a right of action for wrongful death ex-

ists.

If she is claiming under any foreign law, appellee

has the duty of pleading and proving that law. This

rule is well stated in 41 Am.Jur. 296, under the section

entitled '^ Pleading, Laws of Other Jurisdictions":

''Where it is not otherwise provided by statute,

the courts do not take judicial notice of the laws

of foreign states, and where such statutes are ma-

terial to the controversy and are relied on as a basis

of a right of action or as a defense, they must be set

forth by the pleader so that the court may judge

of their effect. The rule applies as well to the stat-

utes of a foreign country and those of a sister state,

neither of which is provable if not pleaded.''

Washington has adopted, with stated exceptions, the

Uniform Judicial Notice of Foreign Laws Act, Revised

Code of Washington, Ch. 5.24. This statute permits the

court to take judicial notice of the laws of the sister

states. R.C.W. 5.24.010. It does not, however, relieve

the party from pleading such laws R.C.W. 5.34.040. The

laws of a foreign country or jurisdiction still must be

pleaded and proved without aid of judicial notice.

R.C.W. 5.24.050.
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The rule is again stated in 20 Am. Jur. 182 under the

section entitled *' Evidence, Foreign Laws'':

^'Ordinarily, when a litigant relies upon such

foreign laws as the basis for his claim or defense,

he must plead and prove such laws.
'

'

The Eestatement of Conflict of Laws is in accord

:

'' Section 621, Proof of Foreign Law.

'' Except as stated in section 622, foreign law

must be alleged in the pleading and proved by evi-

dence."

''Section 622, Foreign Common Law.

"In the absence of evidence, the common law of

another common law state is presumed to be the

same as the common law of the forum."

"Section 623, Foreign Statutory Law.
i i There is no presumption that the statutory law

of another state is the same as that of the forum."

This is also the rule followed in the federal courts.

Harris v. American International Fuel Co., 124 F.

Supp. SlS;Finne v. KLM, 11 FRD 336.

Appellee has pleaded no foreign law nor has she at-

tempted to prove any. If the accident happened in

British Columbia as appellant contends, appellee

should have pleaded and proved such laws of British

Columbia as she thought gave her a right of action for

wrongful death. She failed to do so because she realized

that an action based on the British Columbia Families'

Compensation Act was barred because not timely com-

menced. Appellee did not plead or attempt to prove any

law of the Dominion of Canada creating a right of ac-

tion for wrongful death. Her failure in this respect is

easily explained by the fact that there is no such law.
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This would have been the testimony of Mr. Bird had

he been permitted by the court to testify (R. 1038-

1039). Having failed to plead or prove any law existing

at the place of the accident creating a right of action

for wrongful death, appellee's action should have been

dismissed and judgment entered for appellant. This

was the result reached in Cuba Railroad v. Crosby, 222

U.S. 473, 56 L.Ed. 274, which the district court was

bound to follow. Having failed to plead or prove any

applicable foreign law giving her a cause of action, ap-

pellee was not entitled to recover judgment. It was error

to award appellee judgment based on inapplicable

Washington law.

F. PRESUMPTION AS TO FOREIGN LAW IS NOT
BASIS FOR RECOVERY

Having failed to plead or offer proof of controlling

foreign law, appellee, at the conclusion of the trial, re-

quested the court to presume that such foreign law was

the same as the Washington death statute. By so doing,

appellee sought to avoid dismissal of her action because

of her failure to plead and prove the controlling for-

eign law. The district court seems to have adopted this

approach, and in this way applied the Washington

wrongful death statute even though it has no extra-

territorial force and, under controlling conflict of laws

rules, cannot be applied to the accident. It was error

for the district court to presume the foreign law for

the following reasons : Appellee at no time relied on any

foreign law as a basis for recovery ; appellee should be

estopped from now relying on foreign law; appellant

proved the applicable British Columbia law; appel-
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lant's additional proof of the foreign law existing at

the place where the court found the accident happened

was erroneously excluded ; the district court applied a

rule of presumption that has never been adopted by

either the federal or Washington courts. These reasons

will be taken up in order.

1. Appellee has never relied on any foreign law.

Unless one is relying in some way upon the laws of

a foreign country, there is no room for the application

of any sort of a presumption as to the laws of that for-

eign country. In short, the foreign law is not a matter

in issue. In paragraph II of her complaint appellee,

though alleging that the accident occurred in British

Columbia, Canada, stated that the action was brought

'^pursuant to paragraph 4.20.010 of the Revised Code

of the State of Washington ..." (R. 6). No mention

or reference was made to foreign law nor was there any

indication that appellee was claiming under foreign

law. Accordingly, appellant in paragraph 9 of its an-

swer specifically denied the applicability of the Wash-

ington statute pleaded by appellee (R. 28-9). The issue

was thus joined. Even when appellant amended its an-

swer and pleaded the British Columbia death statute,

appellee denied its applicability and continued to rely

solely on the Washington act. Had not appellee pleaded

the applicability of the Washington statute, perhaps

there would be an inference that appellee was claiming

under the foreign law. By pleading the Washington act

and claiming under it exclusively, however, she took an

unequivocal position from which she never receded

until the trial had ended.
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As additional proof that appellee was relying on the

direct application of a Washington statute and not on

any foreign law, appellant directs the court's attention

to a memorandum of authorities submitted to the dis-

trict court by appellee (R. 17). Throughout the portion

of this memorandum relating to Count 1 of her com-

plaint, appellee took the position that the Washington

statute had extraterritorial effect; that it was not nec-

essary that the accident occur in the State of Wash-

ington for the Washington statute to apply. In addi-

tion, she cited therein many cases and discussed public

policy considerations in support of her view that, be-

cause acts of negligence occurred in Washington, the

Washington act should be applied. After four pages

of such argument, appellee observed in a single short

paragraph that the complaint stated a cause of action

even though the foreign law was not pleaded. It was

clear that appellant did not intend to rely and did not

rely on the foreign law.

Appellee maintained this position, when appellant

moved to amend its answer to plead the foreign law

which appellant considered applicable, upon the ground

that both parties had recognized at all times that ap-

pellee's rights were based upon the applicability of the

Washington wrongful death statute. In an affidavit in

opposition to the motion (R. 44), appellee's counsel

stated

:

^'Plaintiff has relied in preparation of its case

upon the pleadings as they exist based upon the

proposition that the laws of forum will govern the

matters now at issue herein.
'

'

Even as late as the last day of trial, appellee main-
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tained this position. While examining Mr. Cunningham

with reference to the British Columbia law, counsel for

appellee stated that appellee was not attempting to

prove any law but was instead attempting to show that

foreign law did not apply. He stated (E. 1062) : ''We

are not proving any law." At page 1006 he said: ''This

is strictly in rebuttal. We are not trying to prove any

law.'' Appellee consistently claimed that the Washing-

ton act was directly controlling. At no time has she

based her claim on a foreign statute. At no time has

she claimed that any foreign law was applicable. In-

stead, she relied at all times on the Washington stat-

ute only. From appellee's standpoint, foreign law was

not material and a presumption as to the foreign law

should not have been a part of her case.

2. Appellee should be estopped from relying on any

foreign law or presumption.

As pointed out above, from the time this action was

commenced in January, 1954, until April, 1957, at the

conclusion of the ten-day trial, appellee steadfastly

maintained that her rights w^ere governed exclusively

by the Washington death statute. Not until after all

of the evidence was presented did appellee claim that

foreign law was applicable. It was at that time that she

asserted that appellant had not pleaded or proved any

applicable foreign law, and that, therefore, the court

should presume the applicable foreign law to be the

same as the Washington death statute.

The district court then found, contrary to the plead-

ings, that the accident did not happen in British Co-

lumbia. Appellee was allowed to rely on foreign law
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at the place the court found the accident to have hap-

pened and the court then presumed that such law, if

any, was the same as the Washington death statute.

The court refused to permit appellant to offer proof

of the foreign law actually existing at this new place

of the accident, even though for the first time such for-

eign law became material to the case.

Appellant had a right to and did rely on the pleadings

as establishing the place of the accident. The complaint

identified the statute under w^hich appellee claimed.

The court, by permitting appellee to change her posi-

tion after all the evidence was in and to rely on foreign

law other than that pleaded or proved, has prejudiced,

critically, appellant's position. Appellant has been de-

nied all opportunity to prove the unpleaded and un-

proved foreign law purportedly relied upon by appel-

lee. Appellee should be estopped now from relying on

any unpleaded and unproved foreign law and from re-

sorting to any presumption regarding such foreign

law.

It was under strikingly similar circumstances that

the Court of Appeals, Eighth Circuit, decreed such an

estoppel in Petersen v. Chicago, Great Western Rail-

way Co,, 138 F.2d 304. The plaintiff in that case sued in

Nebraska for personal injuries sustained in Iowa but

did not plead the Iowa law or any foreign law. The al-

legations of her petition w^ere based on the theory of the

Iowa statute. At the trial she submitted a memorandum

setting forth the Iowa statute and decisions. Evidence

sufficient to make out a case under the low^a law was

introduced. She proposed instructions framed on the
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theory of the Iowa law. Not until all the evidence was

in did she change her position and assert that the law of

Nebraska should be applied because the Iowa law was

not pleaded or proved. In view^ of her position through-

out the action, the court was quick to hold that the

plaintiff could not thus change the theory of her case,

and she was estopped from doing so. The Iowa law was

applied even though not pleaded or proved.

Similar principles of estoppel have been applied in

the following cases

:

Crocker v. Russell, 133 Ore. 213, 287 Pac. 224;

Minneapolis and St, Louis Railway Co, v.

Winters, 242 U.S. 353, 61 L.Ed. 358;

Arkansas Anthracite Co, v, Stokes, 2 P.2d 511.

Appellant, having relied upon appellee's pleadings

and conduct as stating her position, was prejudiced

when, after all the evidence was in, appellee changed

her position as to the law applicable to this case. Be-

cause the district court refused to permit appellant to

prove such law, appellee should now be estopped from

relying upon it or upon any presumption as to its con-

tents.

3. Appellant proved the foreign law (British Columbia).

Appellant proved the law of British Columbia in ef-

fect at the time of the accident, January 19, 1952.

Hence, there was no justification for a presumption

that such law was identical to the Washington wrong-

ful death statute. Mr. Bird testified that the British

Ciolumbia legislative body enacted the Families' Com-

pensation Act having full authority to do so (R. 1038).
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Duly authenticated copies of Sections 3 and 5 of that

Act (Def. Ex. A-42) were admitted into evidence (R.

1033). Section 3 creates a right of action for wrongful

death, and Section 5 provides the time within which

such an action must be brought. No contention has been

made that this statute does not set forth the law of

British Columbia. In fact, the district court considered

that Sections 3 and 5 set forth the law on the subject

and that such law was sufficiently proved (R. 1039). No

evidence to the contrary was offered, even by Mr. Cun-

ningham, appellee's expert on British Columbia and

Canadian law.

4. Appellant's additional proof of foreign law was er-

roneously excluded.

No presumption as to the foreign law should have

been resorted to because the district court by a series

of errors refused to receive proof of the actual con-

trolling foreign law. This case w^ent to trial on the is-

sues as framed by the pleadings, vis, : Does the Fam-

ilies' Compensation Act of British Columbia or the

wrongful death statute of Washington apply to an ac-

cident happening in British Columbia ?

At the trial appellee proved no law (R. 1062, 1066).

Appellant proved the pertinent sections of the British

Columbia Families' Compensation Act (R. 1039) based

upon the proposition that the accident happened in

British Columbia, as agreed in the pleadings. When ap-

pellant attempted, through Mr. Bird, to prove that this

w^as the only British Columbia statute giving a right of

action for wrongful death, the court sustained appel-

lee's objection to the proof (R. 1029-31). The testimony
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was excluded on the theory that appellant had not al-

leged that the Families' Compensation Act was the only

act under which appellee could claim (R. 1029). Appel-

lant did so allege, however, in paragraph IX of its

amended answer (R. 46)

:

^'Defendant specifically denies the applicability

of Section 4.20.010 of the Revised Code of Wash-
ington and alleges that the applicable statute on

which plaintiff's claim could have been based is

Chapter 116, British Columbia Revised Statute,

1948, entitled 'Families' Compensating Act; . .
.'

"

(Emphasis added)

Appellee and the district court misconstrued the al-

legation, and placed an erroneous interpretation on

common everyday words that have well-understood

meanings. They emphasized and construed the words

^' could have been based" as meaning the pleaded stat-

ute was only one of several upon which the action could

be based. The words 'Hhe applicable statute" were com-

pletely disregarded. *^The" is defined in Webster's Col-

legiate Dictionary as follows: ''A demonstrative word

used especially before a noun to particularize its mean-

ing; as, the man, that is, a particular man, as distin-

guished from a man and from the generic man. Its

various special uses are : . . . 4. Before a noun which it

marks as denoting one unique of its kind;" The allega-

tion is clear, ''the (only) api^licable statute" is the

Families' Compensation Act; appellee's claim could

have been based on that statute had she so desired and

had she commenced her action within the time provided

by the statute. The construction placed on this allega-

tion by the court was incorrect, prejudicial and con-
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trary to the rule generally followed, esj)ecially in the

federal courts, that pleadings should be liberally con-

strued. Rules of Civil Procedure, Rule 8 (f ) ; U. S,

Plywood Corp. v. Hudson Lumber Co., 17 FRD 258;

McKenzie v. Beidberg Rothchild Co., 12 FRD 392;

Consolidated Elec. v. Eynployers Mutual Ins. Co., 106

P.Supp. 322. The proof offered by appellant that there

was no other applicable law giving a right of action

for wrongful death was precisely within the allegations

of its answer, and it was error to keep it out. Proof that

there was no foreign law under which appellee could

successfully claim was thus excluded.

Under the court's ruling, appellant was not allowed

to ask whether the British Columbia court would apply

the Families' Compensation Act were this case before

it (R. 1030). Yet appellee in rebuttal was allowed to ask

his expert, Mr. Cunningham, precisely the same thing

in a long hypothetical question (R. 1061). The witness

was allowed to answer even though the hypothetical

question was not qualified by stating that the accident

happened in British Columbia (R. 1065). During the

cross-examination of Mr. Cunningham, appellant was

again kept from asking if the act ''would" apply (R.

1067). The conduct of the court in refusing to appel-

lant the same opportunity to offer evidence as that

given to appellee was both prejudicial and unjust.

In addition, the court erred in allowing Mr. Cunning-

ham to answer the improperly qualified hypothetical

question.

In a further attempt to show that the Families' Com-

pensation Act was the only applicable law, appellant
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offered proof that only the legislature of British Co-

lumbia could deal in this field of property and civil

rights even to the exclusion of the Dominion of Canada

(R. 1037). The court misunderstood the inquiry, took

over the questioning from counsel, and asked whether

the British Columbia legislature had authority to en-

act the Families' Compensation Act—a fact which had

never been in dispute (R. 1038). The court then sus-

tained objections to further inquiry into the matter

(R. 1039), and thereby once more prevented proof of

the controlling foreign law.

Appellant further attempted to show that there was

no applicable law of the Dominion of Canada, providing

a right of action for wrongful death (R. 1037). The

court again prevented the proof from coming in.

After keeping out all of this proof as to British Co-

lumbia and Canadian law, the district court decided the

case on an entirely different theory from that upon

which the case was pleaded and tried. Contrary to the

pleadings, evidence, and prior adjudication of the Su-

preme Court of Washington, the court placed the acci-

dent outside of British Columbia, stated that the law

outside of British Columbia had not been proved, and

by presumption applied the Washington statute. After

preventing appellant from proving the Canadian law,

the district court found that such law was applicable

and, because not proved, that appellant must suffer the

consequences. The position taken by the district court

was extremely unfair, especially in view of its state-

ment made during the examination of Mr. Bird. The

court said '"
, . . and it is not necessary to go into all this
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long detail about what all the Canadian law provides"

(R. 1038).

The court had an opportunity to correct this injus-

tice when appellant, after the oral decision and again

after judgment was entered, moved to amend its an-

swer to set forth the law of Canada which would be

applicable at the new place of the accident (R. 58, 106).

Appellant also moved to reopen so that further testi-

mony as to that law could be presented (R. 58, 106).

But the court, having already made up its mind, sum-

marily denied the motions, as well as the motion for a

new trial (R. 106), and the travesty was complete.

Had any one of these errors not been made, a differ-

ent result would have been reached, preventing recov-

ery by appellee. Had the court found the accident hap-

pened in British Columbia as the pleadings, evidence,

and prior adjudication required, the Families' Compen-

sation Act would have barred recovery by appellee. Had
the court not misconstrued appellant's pleadings, ap-

pellant would have shown the Families' Compensation

Act to be the only applicable statute under which ap-

pellee could have claimed. The same result would have

followed had the court construed appellant's pleading

liberally, in accordance with the Rules of Civil Proce-

dure and cases decided thereunder. Had the court per-

mitted appellant to show that no statute of the Domin-

ion of Canada created a right of action under which

appellee could claim, regardless of where the accident

happened, appellee could not have recovered. Had the

court permitted appellant to ask Mr. Bird the same

question appellee was allowed to ask Mr. Cunningham,

the Families' Compensation Act would have been

shown to be the only applicable law. Had the court not
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taken over from counsel the interrogation of Mr. Bird,

and had it allowed appellant to pursue the interroga-

'tion, it would have been shovv^n that the Dominion of

Canada could not deal in the field of property and civil

rights at the place of the accident. Had the court grant-

ed appellant's motion to amend and reopen, appellant

would have proved that there was no law of Canada

creating a right of action upon which appellee could

base her claim.

All of these errors were prejudicial. Had any one of

them not been made, proof of the applicable foreign

law would have been introduced, thereby rendering re-

sort to a presumption as to that foreign law unneces-

sary and inappropriate. Because of these errors, it was

improper for the court to use the presumption and

apply the Washington law.

5. The court erroneously applied the wrong foreign

law presumption.

The general rule is that there is no presumption as to

foreign statutory law. Section 623 of the Restatement

of Conflict of Laws sets forth the general rule as fol-

lows :

'^ There is no presumption that the statutory law

of another state is the same as that of the forum.''

It is only the common law of another common law

jurisdiction, not its statutes, that can be presumed to

be the same as the common law of the forum. Restate-

ment of Conflict of Laws, Sec. 622. This is the federal

rule and was laid down in the leading case of Cuba Rail-

road V, Crosby, supra. This presumption has been ap-

plied by both state and federal courts concerning the
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common law of a foreign country as \Yell as the com-

mon law of a sister state where the foreign jurisdic-

tion's system of law is based on and derived from the

common law. Kingwell v. Hart, 45 Wn.2d 401, 275 P.2d

431 ; Cuba Railroad v. Crosby, supra. Ordinarily a court

will take judicial notice of the fact that a country's

law is derived from the common law. Cuha Railroad v.

Crosby, supra. It is not at all clear that such judicial

notice may be taken of the laws of Canada, as its laws

are based upon both the English common law and the

French civil law. Nevertheless, such a presumption

would not benefit appellee because the right of action

for wrongful death that she asserts was, and is, un-

known to the common law. Whittlesey v, Seattle, 94

Wash. 645, 163 Pac. 193 ; 16 Am. Jur. 35. The district

court was bound to follow the federal rule, and had it

done so, judgment would have been entered in favor of

appellant because of appellee's failure to prove the

applicable foreign law. Instead, the district court al-

lowed appellee to recover, stating in finding of fact 8

(R. 87-8) : '^No other applicable law having been ade-

quately pleaded or proven, the law to be applied by this

court to count 1 of plaintiff's complaint is the law of

the State of Washington relative thereto." The fed-

eral rule was thus by-passed and, although applicable,

was not invoked.

The district court's holding cannot be justified as an

application of the rule laid down in the Washington

cases either. It goes far beyond the liberal rule of pre-

sumption adopted by the Supreme Court of Washing-

ton. The Washington court has presumed that the pro-

visions of a foreign statute, shown to exist but not
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proved, were the same as the Washington statute on the

same subject. Representative of such cases are Gasa-

way V, Thomas, 56 Wash. 77, 105 Pac. 168, and Fletcher

V. Murray Commercial Com^pany, 72 Wash. 525, 130

Pac. 1140. Ignoring the federal rule, appellee sought to

extend and apply the Washington presumption rule,

and the district court went along. In so doing appellant

persuaded the court to indulge in three separate pre-

sumptions. First, a presumption that the laws of the

foreign country are derived from the common law; in

fact, the laws of Canada are derived from the civil law

as well as the common law. Second, a presumption that

the foreign country has deviated from the common law

and has enacted a statute creating a right of action for

wrongful death; in fact, no statute has been enacted

by Canada that could furnish a basis for appellee's ac-

tion (R. 60-72). Third, a presumption, even in the ab-

sence of proof that such a statute exists, that the provi-

sions of such a statute are identical with those of the

Washington statute ; in fact, there was no statute simi-

lar to the Washington statute under which appellee

could have claimed (R. 60-72). The Washington court

has never gone this far.

By piling presumption upon presumption in this

manner, an inflexible fiction is creation which departs

from and ignores the probabilities concerning the for-

eign law as it actually exists. As stated in 30 Mich. Law

Review at page 760

:

^'Certainly the rule attains simplicity, but it

seems to have done so at the expense of fairness.

Moreover, it is difficult to support on the ground of

reasonableness, for what logic can there be in sup-
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posing that legislatures in various states and na-

tions have enacted concordantly?"

Reduced to its simplest terms the district court has

ruled that in the absence of proof of the foreign law

that is controlling, the law of the forum will be applied

even though in fact it has no application. This view of

the rule has been severely criticized by Albert Kales,

Professor, Northwestern University Law School, in 19

Harvard Law Review, at page 412 where he states

:

''This second view seems not to rest upon any

particular rational inference from the facts of

which the court takes judicial notice. There is cer-

tainly nothing to warrant the court in saying there

is any possibility that the law of a sister common
law state is like the statutory law of the forum.

How much less, then, is there any rational ground

for supposing that the law of a foreign state, like

Mexico or Chile, is like the statutory law of the

forum of one of the states of the United States

having a common law system of jurisprudence'?

The second view seems to rest upon the necessity

of having a general rule so simple and unqualified

that it may always be know who has the burden of

going forward with the proof of the foreign law.

From the point of certainty it may be admitted that

it is a good rule. It is submitted, however, that it

throws an unjust burden u]3on the one who has not

naturally the burden of going forward with the

evidence."

To appellant's knowledge, the Washington court has

never departed so far from the general rule as to in-

dulge in the three-step presumption when the existence

of a foreign statute under which recovery could be

based is not known and, in fact, does not exist. Young
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V. Industrial Chemical Co., 2 WWR 468 (R. 61) ; Can-

ada Shipping Act, Chapter 35, Statutes of Canada 1948

(R. 62-66) ; Admiralty Act, Chapter 31, Statutes of

Canada, 1934 (R. 66-69). Mr. Bird testified concern-

ing the admiralty court's jurisdiction and stated that

it does not have jurisdiction over wrongful death ac-

tions involving aircraft, unless the death resulted from

a collision between an aircraft and a vessel (R. 1040).

He further stated, however, that if it did have jurisdic-

tion, it could apply the Families' Compensation Act

(R. 1041). Le Vol v, S, S. Giovamii Amendola, supra.

The Washington court has not presumed in any case

that a right of action unknown to the common law ex-

ists in a foreign country and that the terms of a statute

creating such a right are identical to a Washington stat-

ute. There is no Washington decision presuming the

enactment by another jurisdiction of a wrongful death

statute.

G. THE AMOUNT OF DAMAGES AWARDED WAS
EXCESSIVE

Inasmuch as the district court granted recovery

under the Washington w^rongful death act, justification

for the extremely high damage award must be found

in the Washington law. The measure of damages in a

wrongful death case is well stated in Kramer v, Port-

land-Seattle Auto Freight, 43 Wn.2d 386, 261 P.2d

692, as follows:

''It is fundamental, in cases such as this, that the

measure of damages is the pecuniary loss sustained

by the beneficiaries for whose benefit the action is

prosecuted."

Punitive or exemplary damages are not recoverable
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for wrongful death in Washington and cannot be a ]3an

of the damage award, Longfellow i\ Seattle^ 76 Wash.

509, 136 Pac. 855.

Appellant realizes that the amount of any award de-

pends largely on the facts of the particular case. Never-

theless, decided cases do indicate generally what is rea-

sonable and what is excessive. In Ilinton v. Carmody,

182 Wash. 123, 45 P.2d 32, an award of $5,000 to an in-

fant child for the death of his 21 year old mother was

held to be reasonable. In Pearson v. Picht, 184 Wash.

607, 52 P.2d 314, a damage award of $1,500 to the widow

of a 27 year old husband was found inadequate, and the

appellant court increased the judgment to $11,500. In

Cook V. Murphy, 200 Wash. 234, 93 P.2d 376, an award

of $1,000 to the parent of a 21 year old girl earning

ninety dollars a month was held to be reasonable.

A review of the evidence in this case will demonstrate

that the award made by the district court was unrea-

sonable and excessive. Finding of Pact No. 10 and w^hat

should be Finding of Fact No. 11, though unmarked

(R. 88-90), are not supported by the evidence and

are erroneous. There is no evidence that Waldrep

ever intended to complete his schooling. On the con-

trary, the testimony of Leroy Waldrep, his father,

clearly shows that he had no intention of complet-

ing his schooling. This witness stated that the high-

est grade his son completed was the ninth grade (R.

1100) and that thereafter he joined the Merchant

Marine at the age of sixteen (R. 1083). After two

years in the Merchant Marine Waldrep returned to

his home in Alabama for a period of approximately six
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months during which he worked for his father as a farm

hand and was paid between fifteen and .twenty dollars

per week (R. 1085, 1086). He then joined the United

States Marine Corps and served for two and one-half

years ait a pay ranging from ninety to one hundred dol-

lars per month,. He again returned home and stayed

there fon a period 'of six to eight months,, attending

night high school and working as an auto mechanic dur-

ing the day. At this job his pay varied from twenty-five

to thirty dollars per week (R. 1090, 1101, 1102). After

this brief period at home, he again entered the military

service in the fall of 1949. This time he selected the

United States Army, enlisting for a four-year hitch (R.

1091, 1092). During this enlistment he met his death. It

is a distortion of these facts to find that Waldrep had

any intention whatsoever of completing his schooling.

On the contrary, it appears that Waldrep, after com-

pleting the ninth grade, quit school on two separate o(^-

casions to enter services of the United States for peri-

ods totalling eight and one-half years. There is no evi-

dence to support this finding of the court.

Likewise, there is no evidence to support the findings

that Waldrep attained the rank of sergeant first class,

pay grade ''E-6,'' or that his total pay and allowances

exceeded three hundred dollars per month. Waldrep 's

father testified that as far as he knew Waldrep was a

buck sergeant, but that he thought his son had a promo-

tion coming up (R. 1103, 1104). He further stated that

he did not know the amount of his son's monthly pay.

Mrs. Bloth, Waldrep 's sister-in-law, testified that Wal-

drep had attained the rank of sergeant first class (R.

431), but was not asked how she knew this fact or
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whether or not she was testifying from x^ersonal knowl-

edge. She did not testify how she obtained this informa-

tion. She admitted on cross examination rthat at the time

of Waldrep's marriage—less than one year before his

death—he was a corporal (R. 401, 474). The only other

evidence on the point is contained in the Air Passenger

Manifest (Def. Ex. A-20) for Flight 324 upon which

Waldrep met his death. There Waldrep is listed only

as ''SGT" while those passengers who had attained the

rank of sergeant first class were designated as '^SFC."

Richard P. Field, one of the survivors, testified by de-

position at the trial. He testified that he was a sergeant

first class (R. 1153). On the Air Pasenger Manifest he

is so listed by the abbreviation ^'SFC." The evidence,

then, on this issue is this: Waldrep 's father testified

that the deceased was a buck sergeant ; the Air Pasen-

ger Manifest, prepared by the U. S. Government and

delivered to appellant on January 17, 1952, at the time

Flight 324 departed from Tokyo, listed him as a ser-

geant only and not as a sergeant first class. Mrs. Bloth

stated, on the other hand, that he was a sergeant first

class. Mrs. Bloth did not testify that this information

came from Waldrep, and the strong probabilities are

that it did not (R. 474). If it came from other sources,

such testimony would be hearsay and not entitled to

consideration. Certainly little, if any, weight can be

attached to it. The court's finding is not supported hy

any substantial evidence, and the evidence preponder-

ates against such finding. The credible and preponder-

ating evidence is that Waldrep was a buck sergeant.

It was stipulated between counsel during the trial

that a sergeant first class has a pay grade ''E-6," and a
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buck sergeant a pay grade ''E-4" (R. 662). At the time

of Waiclrep's death he was receiving pay and allow-

ances as prescribed by the Career Compensation Act of

1949, Chapter 681, 63 Stat. 802. According to said stat-

ute Waldrep, with over four but under six years of ac-

cumulative service in the uniformed services of the

United States was entitled, if a buck sergeant (pay

grade E-4), to receive each month a base pay of $132.30,

foreign duty pay of $13.00, and a quarters allowance for

his dependents of $45. If he was a buck sergeant (pay

grade E-4) then his total monthly pay amounted to

$190.30.

If Waldrep was a sergeant first class (pay grade

*'E-6"), he would have been receiving a base pay of

$176.40, foreign duty pay of $20.00, and an allowance

for quarters of $67.50, a total of $263.90 per month. The

court's finding that Waldrep was receiving in excess

'of $300.00 each month is clearly erroneous, regardless

of the pay grade attained, is totally unsupported by any

evidence and is contrary to the Career Compensation

Act of 1949, Chapter 681, 63 Stat. 802, supra, then in

effect.

The District Court's finding that it was likely that

Waldrep would be ''in the future amply able to pro-

vide suitable, expensive, and valuable support, care and

education for his minor daughter ..." (R. 89) is like-

wise unsupported by any evidence. There is no evidence

that he was other than a normal, healthy man, appar-

ntly making a career in the military service of the

United States. The court should have found that Wal-

drep was likely to have provided in the future such



68

support, care, and education for his minor daughter as

his military income would have permitted.

The record likewise does not support the court's sen-

timental finding that the child is intelligent, has bright

prospects for future accomplishment, and is gifted (R.

89). Mrs. Bloth admitted on cross examination that

there was no objective basis for her testimony on direct

examination that Judith Ann had any special musical

or artistic talent (R. 474-476). Mrs. Bloth also acknowl-

edged that she herself did not sing or play a musical

instrument (R. 474). She revealed no training or edu-

cational background entitling her to express an opinion

with respect to the ability and capacity of this child.

Mrs. Bloth admitted that she based her judgment of the

child's musical talent on her own observation of the

child only (R. 475) and not by a comparison of the

child with other children of similar age. Although Mrs.

Bloth testified that Judith Ann had more than average

mentality (R. 440), again this was based on her, Mrs.

Bloth 's, personal and inexpert opinion, not on an in-

telligence test or upon the judgment of persons skilled

in the testing and measurement of intellectual capacity

(R. 477).

There was absolutely no evidence from which even

an inference could be drawn that Waldrep could have

provided the sums of money necessary to support the

child in the extravagant fashion Mrs. Bloth, her aimt,

would now like to provide for her at appellant's ex-

pense. Insofar as the child is entitled to recovery for

the money support that she lost because of her father's

death, her damage can be measured only by the amount

that Waldrep reasonably could have contributed for
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her support, and not by the amount that someone else

thinks that desirable things in addition to support will

cost. It is solely a matter of how much Waldrep could

reasonably have been expected to contribute, whether

this is much or little. The evidence shows that Waldrep

had made an allotment to his wife of $70 per month

(R. 431) and also sent her some additional money (R.

432). The testimony of Mrs. Bloth relating to how much

it would cost her to take care of Judith Ann and to give

her the same things she gives to her own children

should not have come into evidence or have been con-

sidered by the court in awarding damages. It should

be observed that Mrs. Bloth 's testimony was both vague

and speculative. The district court recognized that her

cost of support estimates were her own opinion only

and not binding on the court (R. 426, 427). She testi-

fied that she estimated it would cost one hundred dol-

lars each month to give Judith Ann the things that

her own children received, until Judith Ann reached

the age of six and one-half years and started to school.

Mrs. Bloth estimated that during the grammar school

years the cost of supporting Judith Ann would be in-

creased 50 per cent to $150.00 per month. Mrs. Bloth

testified that at the high school level (R. 427) it will

require $200.00 per month to support Judith Ann (R.

428). When, on cross-examination, Mrs. Bloth was

asked to substantiate these estimates, she was unable

to do so (R. 443-450). She could not satisfactorily ex-

plain the increase in the monthly amounts needed when

the child enters grammar school and high school. To

account for the fifty dollar per month increase when

the child enters grammar school, Mrs. Bloth stated only
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a need for more clothing and for transportation to

school (R. 460). To justify the second fifty dollar per

month increase upon entering high school, Mrs. Bloth,

although conceding that the cost of transportation to

school would be reduced (R. 463), cited the need for

still more clothing, transportation to sports events up

to 400 miles away (R. 462), and such luxuries as thirty-

five dollar cheerleading sweaters and several twenty-

five dollar cheerleading outfits (R. 463). Mrs. Bloth's

testimony in this regard is vague, speculative, fanciful,

and entitled to little or no weight.

There was other testimony of Mrs. Bloth, however,

that was considerably more revealing as to the amounts

actually required. On cross-examination she was asked

to estimate the basic costs incurred since October, 1956,

w^hen she, her husband, their five- and sixteen-year-old

girls, their two grandparents and Judith Ann were all

living together in Mrs. Bloth's home. She estimated

that it cost each month $225.00 for food, $75.00 for

utilities, $111.00 for house payment, $25.00 for medical

expenses, and $60.00 for clothing, a total of $496.00

each month (R. 448, 449, 450). If this amount were

divided by the seven people living in the house and re-

ceiving the benefit of this monthly expenditure, the

amoimt expended per person would be about $71.00

per month. This testimony of Mrs. Bloth is more re-

liable because it is based upon her own actual monthly

outlay to maintain the home and care for those living

in the home. This sum for the monthly support of Ju-

dith is an amount w^hich the deceased, had he lived,

reasonably could have been expected to provide.
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To illustrate that the damage award of $40,000.00 is

excessive in this case, it must be translated into a

monthly income for Judith Ann. Using the standard 4

per cent discount table, $40,000.00 would provide Ju-

dith Ann with an income of $230.00 per month for

twenty-one years. This is far more than Sgt. Waldrep

reasonably would have been able to provide for his

daughter had he lived and more than three times the

allotment he had been making to his wife. It even ex-

ceeds by $30.00 per month Mrs. Bloth's rash guess of

the cost of providing Judith Ann during the high school

years with support plus luxuries. Mrs. Bloth also esti-

mated $100.00 per month to age 7 and $150.00 to age 14

for Judith Ann.

Seventy-one dollars per month is Judith Ann's share

of the actual cost of supporting the seven members of

the Bloth household. Annually the cost of he^ support

amounts to $852.00. According to the 4 per ^ent dis-

count table, it would require a lump sum award of $12,-

430.70 to provide an income of $71.00 for twenty-one

years. This is a far more realistic figure in view of the

decedent's earnings.

In Gulf and SJM. Co, v. Boone, 120 Miss. 633, 82 So.

335 (1919) the court reduced a verdict of $30,000.00

for the wrongful death of a soldier, 21 years of age, to

$20,000.00 on the ground that the verdict was excessive.

In Thompson v, Seattle, 42 Wn.2d 53, 253 P.2d 625,

the award for the wrongful death of a married man to

his surviving widow, three minor children and an un-

born child totaled $39,191.75. The award was segre-

gated among the beneficiaries. The sum allocated to

the unborn child was $5,805.00.
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From this view of the evidence, an award of $40,-

000.00, even though it includes damages for loss of

parental care and guidance, is manifestly excessive.

Instead of fair compensation for pecuniary loss sus-

tained, the damage award in this case is in the nature

of a penalty.

H. COST OF UNNECESSARY PORTION OF
TRANSCRIPT AND RECORD SHOULD

BE TAXED AGAINST APPELLEE

If appellant is successful in this appeal, costs in this

court and the district could should be taxed against ap-

pellee. Regardless of the outcome of this appeal, how-

ever, part of the cost of the district court reporter's

typewritten transcript and of the printed record in

this court should be taxed against appellee. Although

requested to do so by appellant (R. 119-121), appellee

refused to stipulate that the testimony of certain wit-

nesses was unnecessary and unessential to the issues

on appeal. Appellant was thereby required to produce

such testimony in full. Appellant offered to stipulate

that the testimony of witnesses Peterson, Pitcher, Op-

sahl, Smith, Lewis, Kavanaugh, Hewitt, Thompson,

Whittle, and Kingston w^as not material to the issues

on appeal and need not be included in the transcript or

printed record (R. 125-126). Appellee, although so

stipulating as to other witnesses (R. 112) refused to

stipulate as to these witnesses (R. 122) and required

that their testimony be included. The testimony of these

witnesses in no way bears upon the issues before the

court on this appeal. Their testimony related solely to

the issue of negligence. Appellant has not appealed
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from the district court's findings with respect to that

issue, rendering such testimony unnecessary and unes-

sential to this appeal. Under Rule 75e of Federal Rules

of Civil Procedure and Rule 17(6) of Rules of the

Court of Appeals, Ninth Circuit, the cost of including

such testimony should be taxed against appellee. Asso-

ciated Indemnity Corp, v. Manning (CCA-9) 107 F.2d

362; U',S, V, Vanegas (OCA-9) 216 F.2d 657; Watson

V. Button (CCA-9) 235 F.2d 235; /^ re Joshua Hendy,

2FRD 244 ; Washington Coca-Cola v. Tawney, 233 F.2d

353.

Testimony of these witnesses consumed 282 pages

of the 1,095-page transcript, the total cost of which

was $932.50. The proportionate cost of transcribing the

testimony of these witnesses is $240.15.

Such testimony consumed 245 pages of the 1,165-

page printed record, the total cost of which was $3,-

155.16. The proj^ortionate cost of printing the testimony

of the witnesses is $663.53. Accordingly, regardless of

the outcome of this appeal, costs of at least $903.68

should be taxed against appellee.

VI.

CONCLUSION

Appellee brought this negligence action against ap-

pellant claiming damages for the death of John M.

Waldrep. At common law no such right of action ex-

isted ; therefore it is only under a statute creating such

a right of action that appellee's claim can be sustained.

In her complaint, appellee pleaded the Washington

wrongful death act, and she has claimed throughout
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under the Washington act only. The accident in which:

Waldrep met his death did not occur in the State of

Washington, however. The Washington wrongful death

act has no extraterritorial force and cannot be applied

where the injury resulting in death was inflicted in an-

other jurisdiction. No cause of action arose under the

Washington act, and appellee has no claim under it.

It was flagrant error for the district court to deny

appellant judgment under its twelfth affirmative de-

fense. The district court based its denial of the affirma-

tive defense upon the crucial finding of fact that the

accident happened more than ''a half mile out seaward

from low water mark'' and therefore not within British

Columbia jurisdiction.

Appellee alleged in her complaint and appellant ad-

mitted in its answer that the accident happened in

British Columbia. This was the basis upon which the

case was prepared. This was the basis upon which the

case was tried. It was an agreed fact in the case. No
proof to the contrary was offered by either party, and

any such proof would have been inappropriate.

Furthermore, the fact that the accident happened in

British Columbia had been previously established by

the Supreme Court of Washington in a prior case be-

tween the same parties concerning the same accident.

The parties were foreclosed from relitigating that fact.

This finding was erroneous because it is completely

unsupported by and is contrary to all the evidence on

the point. Both Mr. Bird and Mr. Cimningham, the

British Columbia lawyers, agreed that the coastal

boundaries of British Columbia extend at least to low
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water mark, making the area between shore and low

water mark a part of the Province of British Colum-

bia. The only evidence placing the accident with ref-

erence to low water mark was the testimony of Mr.

Leonard and Mr. Kildahl. Mr. Leonard, who investi-

gated the accident in January, 1952, and again in June,

1952, testified that in January, 1952, he observed the

efforts made to tow the aircraft ; that the total amount

of movement in all directions was not more than one

hundred feet ; and that at the conclusion of the towing

the aircraft was no nearer shore than before. Mr. Leon-

ard testified further that on June 9, 1952, he walked

out to the airplane ; that it was substantially buried in

the sand ; that it appeared to be in exactly the same po-

sition it had been in January on the day after the acci-

dent; that it was completely out of the water at low

tide; and that the tidal edge of the water at low tide

was at least seventy-five feet seaward of the airplane.

Mr. Kildahl, the maritime navigation expert, then

testified that on the occasion of June 9, 1952, when Mr.

Leonard walked out to the airplane, the low tide was

1.1 feet above zero tide and that zero tide is low water

mark. In other words, low water mark was yet some

distance seaward of the tidal edge of the water on that

occasion. The combined testimony of Mr. Leonard and

Mr. Kildahl established, in the absence of evidence to

the contrary, that the aircraft came to rest landward

of low water mark and within the territory of British

Columbia. There was no evidence to the contrary. No

other testimony was presented to the court placing the

accident with reference to low water mark. Wit-
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nesses Maynard, Baker, Field, Cox, and Sanders

placed the aircraft an}^where from one-half to one mile

from shore. The testimony of these witnesses was in no

way related by their own or any other testimony to low

water mark. The district court could have found from

the evidence that the accident occurred at a given dis-

tance from shore, perhaps, but such finding could not

justify finding No. 2 that the accident happened more

than one-half mile seaward from low water mark. The

district court's finding is totally unsupported by any

evidence. The indicated finding from the evidence

should have been : that the accident happened landward

of low water mark in the Province of British Columbia.

Under the well-established and controlling conflict

of laws rule following in this country, the law of the

place of the tort should be applied in a wrongful death

action. The tort is deemed to have been connnitted at

the place where the injury causing death is inflicted.

Under the admitted facts of this case the British Co-

lumbia law would control the rights of the parties.

The only British Columbia statute creating a right

of action for wrongful death is the Families' Compen-

sation Act. That Act contains a time limitation of one

year within which an action must be brought. This pro-

vision is substantive and must govern no matter where

the action is commenced. Because it was not commenced

within one year from the date of Waldrep 's death, ap-

pellee 's action was barred. The court should have ruled

:

that the British Columbia Families' Compensation Act

is applicable and governs the rights of the parties here-

to; that appellee failed to conmience its action within
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the time limit set forth in See. 5 of the British Colum-

bia Families' Compensation Act, which is a bar to her

cause of action.

The Washington wrongful death act is not a basis

for recovery by appellee. The law of the place of the

tort controls, and it is undisputed that this place was

not in Washington. The accident and tort took place

either in British Columbia as appellant contends, or

Canada, as the district court found. The Washington

act cannot ajDply in this case because it has no extra-

territorial effect and cannot apply to a death caused by

injuries inflicted outside the State of Washington.

Appellee did not plead or prove any foreign law;

furthermore, she did not rely on the foreign law. It

follows then that this is not a proper case for the ap-

plication of any presumption regarding the foreign

law. From the beginning appellee has relied entirely

on the Washington death act which she alleged in her

complaint. Having relied on and having claimed under

no foreign law as the basis for her wrongful death ac-

tion, she has not made either the existence or content of

the foreign law an issue in her case. Accordingly, there

is no room for the application of any presumption re-

lating to that foreign law. Appellee should be estopped

from claiming under a foreign law by way of a pre-

sumption as to its contents. She is attempting to take a

position inconsistent with her previous assertion of

rights under the Washington law, upon which asser-

tion appellant has justifiably relied.

Appellant on the other hand in its affirmative de-

fense XII pleaded, as a bar only, the law applicable at
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the place where appellee alleged the accident had oc-

cuTred. No presumption is applicable to the foreign

(British Columbia) law pleaded by appellant in de-

fense because such law was actually proved by ap-

pellant.

Under the federal rule presumptions relating to the

law of a foreign country encompass only the common

laws of foreign countries the jurisprudence of which is

based upon the common law. There is no presumption

that a statute of a foreign country is identical to the

statute of the forum. The Washington court, however,

has departed somewhat from this rule and has on occa-

sion presumed that a foreign statute is the same as a

Washington statute on the subject. Appellee seeks to

extend the presumption to include more than just the

terms and provisions of a known foreign statute. Appel-

lee also wants the court to presume that a statute on the

subject has been enacted by a foreign country and is

in force. Appellant is aware of no Washington decision

that has gone that far. The federal rule is binding on

the district court, and it was error for the court to

have permitted appellee to recover on the premise that

the Washington death statute applied, '^no other ap-

plicable law having been pleaded or proved."

The district court erroneously refused to allow ap-

pellant to introduce evidence which, if admitted, would

have rebutted any such presumption. Appellant, in

support of its affirmative defense based upon the Brit-

ish Columbia statute of limitations contained in the

British Columbia Families' Compensation Act, sought

to show through Mr. Bird that there was no other
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statute under which appellee could claim. Appellant

was within its pleading in seeking to introduce such

testimony. Had it come in, it would have established

that there was no statute other than the Families' Com-

pensation Act, in either British Columbia or the Do-

minion of Canada, creating a right of action for wrong-

ful death under which appellee could claim. The

exclusion of such testimony was error; its admission

would have destroyed any such presumption. Further-

more, after the district court rendered its decision and

found that the accident did not happen in British Co-

lumbia, appellant sought permission to amend its af-

firmative defense to plead the non-existence of any

applicable wrongful death act in the jurisdiction in

which the court found the accident did happen and to

submit proof thereof. Again, the presumption would

have been eliminated if appellant had been permitted

to introduce such proof. Because the court's finding

changed the place of the accident from that agreed

upon in the pleadings and from that fixed by prior ad-

judication, it was an abuse of discretion to deny the

amendment and proof.

The damage award to appellee was unreasonably high

and excessive. The $40,000.00 awarded would provide

a monthly income for the next 21 years far in excess of

the amount Waldrep, a soldier, could reasonably have

been expected to provide. In fact the award will yield

a monthly revenue for 21 years of $230, which is in ex-

cess of Waldrep 's military income including base pay,

foreign duty pay and quarters allowance. Such an in-

come would also be far in excess of the monthly amount
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actually spent for the care of the child since her birth,

and far in excess of Mrs. Bloth's indulgent estimate of

the cost of the child's support.

The district court should have found, and should now

be directed to find, that the accident happened in Brit-

ish Columbia; that the British Columbia Families'

Compensation Act applied; that appellee's action was

barred because not commenced within the time pro-

vided for therein ; and that appellee failed to plead or

prove any applicable law under which a wrongful death

action could be maintained. The court should have con-

cluded, and should now be directed to conclude, that

the Washington wrongful death act was not applicable

and that appellee failed to state a claim under Count 1

of its complaint under which relief can be granted.

Judgment of dismissal of plaintiff's complaint should

have been, and should now be, entered, and costs in

both courts taxed against appellee.

Regardless of the outcome of this appeal, however,

appellee should be taxed with the cost of producing the

unnecessary portions of the transcript and printed

record which appellant sought to exclude by stipulation.

Respectfully submitted,

Karr, Tuttle & Campbell,

Carl G. Koch,

Coleman P. Hall,

Attorneys for Appellant.
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APPENDIX

Plaintiff's Exhiblits

PI. Ex. Identified Offered Admitted Rejected

1 519-520 519 521-523

6 501 500 504

7 679 679 679

8 679 679 679

9 682 682 682

12 241 243 243

13 257 257 257

14 347 347 367

15 384 386 386

16 399 401 404

17 406 406 406

18 407 407 408

19 408 408 409 (rejected)

(withdrawn)
20 435 435 436

21 543, 621 621 621

22 542 543-544 544

23 543, 582 582 584

24 548-549 549 549

25 550 579 579

26 559 561 561 (rejected)

791 (withdrawn)
27 580-581 585 588

28 625-626 627 791 (withdrawn)

29 630-631 633 637

30 638 638 639

31 656, 658 659 659

32 660 660 683 (withdrawn)
33 658,660-661 661 661

34 674-675 675, 681 682

35 676 681 681

36 680 680 683

37 798 799 800

38 800 801 802

39 1001-10021 1002 (withdrawn)

Appendix 1]
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Defendant's Exhibits

Dej. Ex. identified Offered Admitted Rejected

A-3 593 593 593

A-5 503-504 503 504

A-15 302 303 303

A-16 221 221 221

A-17 263 264 1014

A-18 538 539 539

A-19 700 700 701

A-20 703 704 704

A-21 703 704 704

A-22 708 708 708

A-23 754 756 757

A-24 766 766 766

A-25 768-771 769 771

A-26 771-772 772 772

A-27 775 775 776

A-28 773 773 774

A-29 777-779 779 779

A-30 778-779 779 779

A-31 862-863 863 863

A-32 865 866 866

A-33 866 866 866

A-34 866 867 867

A-35 905-906 907 907

A-36 872-873 878 (withdrawn)

A-37 873-887 881 888-889

A-38 873-887 881 888-889

A-39 873-887 881 888-889

A-40 873-887 881 888-889

A-41 1016 1016-1018 1045

A-42 1026 1031 1033

A-43 1055 1055 1057

A-44 1052 1052 1059

Appendix 2'
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BRIEF OF APPELLEE

I.

STATEMENT OF THE CASE
A. The Facts

This suit is a wrongful death action brought on be-

half of a child for the death of her father. The child

was born three days after her father's death, and or-

phaned a few months later by the death of her mother.

The deceased was, at the time of his death, a Sgt. First

Class (R. 410) in the United States Army, returning

home from Korea on emergency leave to be with his

ailing wife at the birth of the child.

While appellant has not chosen to appeal from the

findings of fact pertaining to its negligent conduct,

appellee submits that for a proper understanding of

the issues involved, particularly the conflict of laws

[1]



issues, a more accurate and detailed statement of the

case is required.

On January 17, 1952, one of appellant's Douglas

I)C-4 aircraft departed Tokyo for the United States

on the return portion of a flight originating at Seattle,

Washington (R. 655). The aircraft was carrying 40

U.S. soldiers home from Korea for emergency leaves

(R. 141). It crashed in the waters of Hecate Strait, off

shore of Sandspit airstrip, British Columbia. This air-

strip is located on the tip of an island 60 miles west of

the British Columbia mainland (R. 1027) and is desig-

nated by appellant for use as an emergency landing

strip.

Sgt. Waldrep was one of 35 soldiers and crew mem-

bers who perished in the sea by freezing or drowning

after the crash. This tragic loss was the culmination of

an almost unbelievable chain of negligent acts and

omissions by appellant airline, occurring over a period

of three months in three different countries and over

the high seas. While each one of the negligent acts and

omissions could alone have been the proximate cause

of the deaths, the sum total of these acts and omissions

is appalling.

On October 19, 1951, a stock clerk in appellant's

shops, at Seattle, Washington, failed to record the

elapsed engine hour time on the aircraft's No. 1 en-

gine, after receiving the engine from another airline

company. The engine failed, necessitating the abortive

attempt at an emergency landing. At that time it ex-

ceeded the Civil Aeronautics Board allowable operat-

ing time by more than 225 hours (R. 600-1) and showed



a shocking history of increasingly excessive oil con-

sumption and extra maintenance (PI. Ex. 30) (R. 639).

Time and time again, in Seattle prior to departure, in

Tokyo when picking up the soldiers, at Shemya, Alaska,

where a magneto on the No. 1 engine had to be changed,

and at the Anchorage Air Force Base, where the oil

consumption between Shemya and Anchorage was

shown to be increasing alarmingly (PL Ex. 30) (R.

597, 639), an alert inspector would have predicted its

eventual failure. Apparently, however, no one gave it

any thought until after the crash.

On January 17, 1952, appellant's personnel in Seat-

tle prepared the aircraft for its flight to Tokyo and

return to Seattle (R. 251, 695). They placed an inade-

quate amount of emergency over-water safety litera-

ture on board the aircraft at Seattle. The literature

showed the life rafts to be stored in a differeifht loca-

tion than actually tvas the fact (R. 85).

After the final stop at Anchorage, Alaska, the air-

craft departed for the State of Washington. Three

hours later, in the early hours of January 19, 1952,

midway between Anchorage and Seattle, the overdue

No. 1 engine failed. The pilot radioed Seattle for in-

structions. Appellant's dispatchers and flight control-

lers failed to instruct the pilot or consult with or ad-

vise the pilot concerning landing conditions at the

airstrip at Sandspit, B.C. (R. 85). Appellant's agents

in Seattle neglected to alert rescue facilities in the area

that an emergency landing was being made in adverse

weather conditions on a snow-covered emergency fleld

with which the pilot was unfamiliar (R. 87) . Two hours



later the aircraft reached the vicinity of the airstrip

and the pilot made one pass at the field but misjudged

the available runway length. He attempted to become

airborne again on three engines but crashed into the

water at least one-half mile offshore (R. 83-85). To that

moment, no one of appellant's crew had even bothered

to wake up the passengers and advise them that an

emergency landing was to be made or that an emer-

gency existed (R. 141, 161). No instructions were given

at any time to the passengers concerning the location

or use of life vests (R. 139, 148). Although all of the

crew and passengers survived the actual impact and

v/ere able to climb out of the aircraft, only a few found

life vests. No emergency lights or signal flares were

available and even though the crew desperately at-

tempted to launch life rafts, they were not able to get

any out of the aircraft (R. 1130).

One by one, during the ensuing two hours of total

darkness, while the aircraft slowly settled in the sea,

the passengers and crew dropped off into the near

freezing waters (R. 147-9). Finally an airstrip attend-

ant, who had become concerned when the aircraft failed

to return after its one pass, roused a nearby resident.

With a small row boat and an outboard motor they

eventually located the wreckage in the darkness from

the shouts of the seven survivors (R. 149). The boat

was too small to carry the seven survivors. By cling-

ing to the gunwales of the boat for the time that it took

to reach shore, seven men were eventually towed to

safety (R. 150, 1133).



B. Appellee's Theory of Case

The foregoing facts originally presented an inter-

esting conflict of laws problem. However, now that the

pleading and the testimony thereon are in the record,

the solution of this case and its proper consideration is

clear. Appellee submits and will support in detail

throughout the following pages of her brief, that the

proper conclusion must be reached by the following

analysis.

The court found that the location of this accident

was in the sea beyond low water. Appellant failed to

either plead or prove any law, foreign or otherwise,

applicable at that location, merely pleading that two

sections of an act entitled Families' Compensation Act

''could" apply. The uncontroverted testimony was,

however, that said Act was not applicable seaward of

low water mark (R. 1042, 1065-6). Therefore the court

following the Washington rules of burden of proof and

presumption, presumed the law applicable at this loca-

tion to be the same as the law of Washington.

However, even if the accident had happened land-

ward of the low water mark, Mr. Cunningham, the

Chairman of the Maritime Law Subsection of the Ca-

nadian Bar Association for British Columbia and a

member of the Air Law Subsection for British Colum-

bia for the Canadian Bar Association (R. 1061), testi-

fied that under the law of British Columbia, a tort is

deemed to be committed where the negligent acts take

place and not necessarily where the injury is received.

"The second reason is that even if the wrong-

ful act or acts of negligence occurred above low
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water, under our law the tort is deemed to be com-

mitted where the wrongful acts take place and not

necessarily where the injury is received. Even if

the wrongful act or acts occurred in the air or in

British Columbia, it would be my opinion in the

facts stated, including the fact that the deceased

was a United States citizen, the aircraft was a

United States aircraft, and the corporate aircraft

carrier was domiciled in the United States, that

the court in British Columbia would apply the law

of the United States.'^ (R. 1066)

The deceased was a United States citizen; the air-

craft a United States aircraft; and the corporate air-

craft carrier was domiciled in the United States. Fur-

thermore, as the primary acts of negligence occurred

in the State of Washington, to-wit: the stock clerk's

erroneous entry (R. 85), the placement of improper

literature and inadequate safety equipment (R. 85),

the Seattle radio operator's failure to advise the pilot

and alert air-sea rescue services when the plane was in

an emergency condition (R. 85) ; and further, as the

aircraft was based in Washington and the flight origi-

nated and was to terminate in Washington, the appel-

lant's maintenance facilities for its Western district

(which includes Tokyo and the Territory of Alaska)

are in Washington (R. 229), and furthermore, as the

principal records and witnesses were in Washington, the

suit was filed in Washington, and the Wasliington law"

would be applicable according to the British Colum-

bia law.

Appellant has failed to sustain its burden to prove

the application of any other law, foreign or otherwise,

at the place of the accident. Hence a Washington court.



and in turn a federal district court in Washington,

under such circumstances, must presume that the ap-

plicable law is the same as the Washington law.

n.

AUGUMENT IN SUPPORT OF JUDGMENT

A. Federal Courts Apply The Law of the Forum State As

to Burden of Proof and Presumption

Evidently after appellant discovered it had failed in

its burden to plead and prove either foreign law or the

application thereof, it decided after the trial to rid

itself of its failure by pushing the burden off to appel-

lee. Thus, on appeal, appellant passes the buck, so to

speak, and claims, contrary to the lower court's find-

ing, that now appellee has the burden of proof of for-

eign law. Appellant asserted no such theory in its plead-

ings, by motion, nor during the trial, nor is such a

position recognized in law.

Whatever appellant's reasons, it is clear that its

theory is wrong. Appellant has failed to recognize in

its argument, the rules of choice of law in the federal

courts. Indeed, appellant founds its argument on a

case, Cuba Railroad v. Crosby, 222 U.S. 473, 56 L.Ed.

744 (1912), which is not the federal law on the

question of burden of proof and presumptions since

the decision in Erie v. Tompkins, 304 U.S. 64, 58 S.Ct.

817, 82 L.Ed. 1188 (1938).

The lower court found herein, as a matter of fact,

that the aircraft crashed seaward of the low water mark

offshore of British Columbia. The court further found

that appellant failed to properly plead or prove any
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law applicable at that point. Thereupon it looked

to the Washington law. In the absence of proper plead-

ing and proof of other applicable law by appellant the

district court, following the Washington rule, pre-

sumed the law to be the same as the Washington law.

This is the correct application of the principle of Erie

V, Tompkins, supra. In that decision the court said

:

^'Except in matters governed by the Federal

Constitution or by Acts of Congress, the law to be

applied in any case is the law of the state. And
whether the law of the state shall be declared by

its legislature in a state or by its highest court in

a decision is not a matter of federal concern." Erie

V. Tompkins, 304 U.S. at 78.

Applying the Erie case, in Sampson v, Channell, 110

F.2d 754, 128 A.L.R. 394 (1st Cir., 1940), cert, denied,

310 U.S. 650, 60 S.Ct. 1099, 84 L.Ed. 1415, the court

said:

^^But under the Tompkins case the Massachu-

setts law must be determined by the state statutes

and the common law as interpreted by the state

courts, not by the federal court's notion of 'general

law'." (Massachusetts was the forum state.)

Sampson v. Channell, 110 F.2d at 761.

Appellee will show by the following argument and

authorities that the district court applied both the fed-

eral choice of law rule and Washington substantive

rules of burden of proof and presumption properly.

Inasmuch as appellant has gone to such lengths to

attempt to place this burden of proof of the law ap-

plicable at the point of the accident on appellee we

must determine whether (1) the federal court is bound



to follow the state rules as to burden of proof and pre-

sumption of foreign law, and (2) what the state rule

actually is as to burden of proof and the presumption.

The case of Sampson v. ChanneU, supra, is perhaps

the landmark case dealing with the rule of Erie v.

Tompkins, supra, as applied to presumption and bur-

den of proof. In that case Judge Magruder explored

the policy behind Erie i\ Tompkins, supra, w^hich is the

necessity for reaching a uniform result between fed-

eral courts and the forum state. The court announced

that the state court rule as to presumption and burden

of proof must be applied by federal courts to reach the

desired result of uniformity

:

''Inquiry must be directed to whether a federal

court in diversity of citizenship cases, must follow

the applicable state rule as to incidents of burden

of proof." Sampson v, Channell, 110 F.2d at 754.

'

' . . . the state rule as to burden of proof must be

applied in diversity of citizenship cases . .
."

Sampson v. Cha/mieU, 110 F.2d at 758.

''Our conclusion is that the court below was

bound to apply the law as to burden of proof as it

would have been applied by the state courts in

Massachusetts." Sampson v. Channell, 110 F.2d at

762.

"Therefore, inasmuch as the older decisions in

the federal courts, applying in diversity cases the

federal rule as to burden of proof as a matter of

'general law,' are founded upon an assumption no

longer valid since Erie Railroad Co. v. Tompkins,

204 U.S. 64, their classification as a matter of sub-

stance should be re-examined in the light of the

objective and policy disclosed in the Tompkins



10

case." Sampson v, Channell, 110 P.2d at 756. (Em-
phasis added)

Since Erie v, Tompkins, the 9th Circuit has repeat-

edly stated that a federal district court must apply

the forum state 's law of burden of proof and presump-

tion. Typical of the decisions are the following

:

New York Life Insurance Co. v. Roger, 126

P.2d 784 (9th dr., 1942) (State rule of

burden of proving recovery under insurance

policy applied)
;

Hagen v, Washington Water Power Com-
pany, 99 F.2d 614 (9th Cir., 1938) (State

doctrine of res ipsa loquitur applied)

;

Equitable Assurance Society i\ MacDonald,

96 F.2d 437 (9th Cir., 1938), cert, denied

305 U.S. 624, 83 L.Ed. 399 (Washington

state rules of presumption and burden of

proof as to fraudulent character of misrep-

resentations applied).

Since the Erie case the United States Supreme Court

has repeatedly applied the same principle

:

Bank of America National Trust & Savings

Assn. V. Parnell, 352 U.S. 29, 77 S.Ct. 119,

1 L.Ed.2d 93 (1956) ;

Palmer v. Hoffman, 318 U.S. 109, 63 S.Ct. 477,

87 L.Ed. 645 (1943) ;

Cities Service Oil Co. v. Dunlap, 308 U.S. 208,

6 S.Ct. 20, 84 L.Ed. 196 (1939).

In other circuits the federal courts recognize the

basic principles of federal and state conflict of laws.

They have consistently applied the state rules of pre-

sumption of foreign law\



11

Sylvania Electric Products v. Barher, 228 F.

2d 842 (2nd Cir., 1956), cert, denied, 350

U.S. 988, 76 S.Ct. 475, 100 L.Ed. 854 (1956).

(Federal court presumed Nebraska pre-

sumption of knowledge of danger same

as Massachusetts)

;

Krasnow v. Nat'l Airlines, 228 F.2d 326 (2nd

Cir., 1955). (Federal court presumed Flor-

ida law on duty of conmion carriers to be

same as New York rule)

;

Peterson v, Chicago Great Western Ry, Co,,

138 F.2d 304 (8th Cir., 1943). (Iowa law

presumed same as Nebraska)

;

Adams Hat Stores v. Lafco, 134 F.2d 101 (3rd

Cir., 1943). (Federal court presumed laws

of New Jersey and Delaware to be the same

as Pennsylvania)
;

Waggaman v. General Finance Co,, 116 F.2d

254 (3rd Cir., 1940). (Federal court pre-

sumed Maryland law, where accident hap-

pened, to be same as law of Pennsylvania)

;

F.A.R, Liquidating Corp. v, Brownell, 130 F.

Supp. 691 (D.C. Del. 1955)

;

Molina v. Sovereign Company, 6 F.R.D. 385

(D.C. Neb. 1957).

These foregoing principles are overlooked by appel-

lant. Appellant relies solely on Cuba Railroad v, Cros-

by, supra, attempting throughout its brief to cast this

burden of pleading and proof on the appellee. The

Cuba Railroad case, supra, is a pre-Erie v. Tompkins

case, no longer in point on the issues involved herein.
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B. The Law in the State of Washington Is That the Bur-

den of Proving Foreign Law Is on the Litigant Assert-

ing a Law Different from the Law of the Forum State

Appellant lias cited no Washington cases in its brief

to support its assumption that appellee has the burden

of proof of a foreign law. The reason for this is, of

course, that the Washington court has consistently held

that the party asserting application of a law different

from that of the forum has the burden of pleading and

proving that law. One of the first Washington cases to

consider this point, and a case consistently cited there-

after, is Clark v. Eltinge, 29 Wash. 215, 69 Pac. 736

(1902). In that case the Supreme Court of Washington

laid down the Washington rule emphatically that once

the plaintiff has made out a prima facie case under

Washington law, it is the burden of the defendant to

assert by proper pleading and proof any foreign law

relied on as a defense.

The defendant in Clark v, Eltinge, supra, urged ex-

actly the same assertion to the Washington court as

appellant asserts to this court. In fact, the Washington

Supreme Court heard the case twice on the same issue

because of the commission of the same error twice by

the trial court. In the earlier decision and in the later

decision, which is Clark v. Eltinge, 34 Wash. 323, 75

Pac. 866 (1904), the Washington Supreme Court ruled

that the defendant, not the plaintiff, had the burden of

pleading and proving the foreign law upon which it

relied.

The case involved foreclosure of a Montana mort-

gage. Each of the two defendants claimed under Mon-
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tana law the mortgage must be foreclosed and the pro-

ceeds applied upon the debt before the plaintiff stated

a cause of action; and thus claimed it devolved upon

plaintiff to plead and prove Montana law. The court

said

:

" ^The action itself was a simple one. In order

to put the respondents upon the defense, it was

enough for the appellants to allege and prove the

making and delivery of the note, their ownership

of it, the fact that the respondents were husband

and wife, and that the debt was a community debt

under the laws of this state. Whether the note had

been paid, in whole or in part, or whether there

were other legal reasons why the appellants could

not recover, were matters of defense, which re-

spondents must allege and prove in order to avail

themselves of them. It did not devolve upon the

appellants to negative such defenses in advance

of their assertion.^

''We think the above language makes it clear,

as the law of this case, that, when appellants had

introduced their evidence, the nature of which con-

forms to the suggestions of this court, they were

entitled to go to the jury. It was plainly stated that,

when such proof was made, then, if there were

other legal reasons why recovery could not he had,

they were matters of defense which respondents

must allege and prove.

''Respondents are making the defense that re-

sort must he had to the law of Montana to deter-

mine whether appellants may recover in this ac-

tion. As a part of the defense, they claim that,

under that law, the mortgage must have been fore-

closed and the proceeds of the security applied

upon the debt, before this action can be main-
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tained. They allege that this has not been done. It

is their duty to prove it, if they wish to avail them-

selves of it. As we said on the other appeal, they

cannot require appellants to negative their de-

fenses in advance of their assertion,'' Clark v. El-

tinge, 34 Wash, at 328-30, 75 Pac. at 868. (Em-
phasis added)

The wife in the above case claimed as her separate

defense that under Montana law, she was not respon-

sible for the debts contracted by her husband who

signed the note alone. The plaintiff pleaded and proved

facts establishing a community debt under Washing-

ton law. The defendant wife did not allege or prove the

appropriate Montana law to establish a defense. The

court accordingly said :

''The question, then, is, did the proofs [by plain-

tiff] make a prima facie case against her? . . .

Had the transaction occurred in this state, the debt,

unquestionably, would have been a community
debt of the husband and whether it be the commu-
nity debt of the husband and wife, or the separate

debt of the husband, must be determined ... by

the laws of Montana. But these laws are not be-

fore us. We must therefore presume them to be

the same as our own ..." Clark v, Eltinge, 29Wash,
at 222-23, 69 Pac. at 738.

''We think it properly devolves upon the re-

spondent, who seeks to avail the presumption

against her, to make that proof." Clark v, Eltinge,

34 Wash, at 328, 75 Pac. at 868.

The Clark v, Eltinge case, supra, has been consist-

ently cited and relied on by the Washington Supreme

Court from 1902 until the present. It stands for the
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unimpeachable rule of Washington on the burden of

pleading and proving foreign law and the consequences

of failure.

Murrilla v. Guis, 51 Wash. 93, 98 Pac. 100

(1908) ;

Colpe IK LifidMom, 57 Wash. lOG, 106 Pac. 634

(1908) ;

Snyder v. Stringer, 116 Wash. 131, 198 Pac.

733 (1921).

Murrilla v, Guis, supra, affirmed on rehearing, 57

Wash. 564, 107 Pac. 378 (1910), is unquestionably in

point. The facts are simplified as follows: Plaintiff, a

woman, brought an action in a Washington court for

seduction which took place in Alaska while both par-

ties resided there. Plaintiff alleged only the fact show-

ing the seduction and also the place of the wrong —
Alaska. Plaintiff did not plead any Alaska statute

granting a cause of action for seduction. A verdict for

the plaintiff was appealed. As in this appeal, appellant

argued that the appellee had the burden of pleading

and proving an appropriate Alaska statute giving ap-

pellee a cause of action for seduction. The Wasliington

Supreme Court held that it was not appellee's burden

to plead or prove the Alaska law as a basis of her claim.

No other law having been proved to the contrary by

appellant, the court presumed the Alaska law to be the

same as the Washington seduction statute.

Other Washington decisions following the rule that

the party asserting application of a foreign law differ-

ent from that of the forum, has the burden of pleading

and proving that law are

:
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Allen V. Saccomanns, 40 Wn.2d 283, 242 P.2d

747 (1952) ;

Archilles v. Hooper, 40 Wn.2d 664, 245 P.2d

1005 (1952) ;

Laughlin v. March, 19 Wn.2d 874, 145 P.2d

549 (1944) ;

Walnut Park Lumber <& Coal Co. v. Roane,

171 Wash. 362, 17 P.2d 896 (1933)

;

Wamsley v. Rostad, 150 Wash. 192, 272 Pac.

722 (1928)

;

Tatum V. Marsh Mines Consolidated, 108

Wash. 367, 184 Pac. 628 (1919)
;

Marston v. Rue, 92 Wash. 129, 159 Pac. Ill

(1915)

;

Fletcher v. Murray Commercial Co., 72 Wash.
525, 130 Pac. 1140 (1913) ;

Pitt V. Little, 58 Wash. 355, 108 Pac. 941

(1910) ;

Colpe V. Lindhlom, 57 Wash. 106, 106 Pac.

634 (1910) ;

Gasaway v. Thomas, 56 Wash. 77, 105 Pac. 168

(1909) ;

Mantle v. DaMey, 44 Wash. 193, 87 Pac. 122

(1906) ;

Daniel v. Gold Hill Mining Co., 28 Wash. 411,

68 Pac. 884 (1902) ;

Gunderson v. Gunderson, 25 Wash. 459, 65

Pac. 791 (1901)

;

Lowry v. Moore, 16 Wash. 476, 48 Pac. 238

(1897).
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C. The District Court Properly Presumed the Foreign

Law To Be the Same as the Statutory Law of Wash-
ington

Appellant asserts most vehemently that the '^federal

rule^' is that there is no presumption that statutory

law of a foreign country or state is the same as that of

the forum (Appellant's Brief 59-61), and again relies

on the pre-Erie v, Tompkins case of Cuba Railroad v,

Crosby, supra. As additional authority apxjellant quotes

from the Restatement of Conflict of Laws, Section 623.

Evidently appellant neglected to look to the Washing-

ton annotations to the Restatement. The Washington

Annotations to Section 623 state

:

''Sec. 623 Foreign Statutory Law:

"Contra. After a period of uncertainty . . . the

court adopted the rule that the statutory law of

another state will be presumed to be the same as

that of this state in the absence of pleading and

proof to the contrary." (Citing cases on three

pages.) American Law Institute, Restatement of

the Conflict of Laws, Washington Annotations,

Section 623.

The Washington decisions holding the courts will

presume statutory law are too numerous to discuss in

detail

:

Walnut Park Lbr. d Coal Co. v. Boane, 171

Wash. 362, 17 P.2d 896 (1933)

;

Lino V. Hole, 159 Wash. 16, 291 Pac. 1079

(1930);

RuUn V. Vale, 156 Wash. 676, 288 Pac. 233

(1930);

Bailey v. Dailey, 154 Wash. 499, 282 Pac. 830

(1929)
;
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Bock V. Siefert, 143 Wash. 4, 253 Pac. 1081

(1927) ;

Williams v. Great Northern Railway Co., 108

Wash. 344, 184 Pac. 340 (1919) ;

Tatum V. Marsh Mines Consolidated, 108

Wash. 367, 184 Pac. 628 (1919)

;

Freyman v. Day, 108 Wash. 71, 182 Pac. 940

(1919) ;

Marston v. Rue, 92 Wash. 129, 159 Pac. Ill

(1916)

;

Plath V. Mullins, 87 Wash. 403, 151 Pac. 811

(1915) ;

German American Bank of Seattle v, Wright,

85 Wash. 460, 148 Pac. 769 (1915) ;

Fletcher v. Murray Commercial Co,, 72 Wash.
525, 130 Pac. 1140 (1913) ;

Canadian Bank of Commerce v, Sesnon Co.,

68 Wash. 434, 123 Pac. 602 (1912)

;

Sheppard v. Coeur d'Alene Lbr. Co., 62 Wash.

12, 112 Pac. 932 (1911);

Pitt V. Little, 58 Wash. 355, 108 Pac. 941

(1910) ;

Colpe V. Lindblom, 57 Wash. 106, 106 Pac.

634 (1910) ;

Gasaway v. Thomas, 56 Wash. 77, 105 Pac.

168 (1909) ;

Murrilla v. Guis, 51 Wash. 93, 98 Pac. 100

(1908) ;

Lilly-Brackett Co. v. Sonnemann, 50 Wash.

487, 97 Pac. 505 (1908)

;
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Mantle v. Dabney, 44 Wash. 193, 87 Pac. 122

(1906) ;

Clark V, Eltinge, 34 Wash. 323, 75 Pac. 866

(1904)

;

James v. James, 35 Wash. 655, 77 Pac. 1082

(1904)
;

Clark V. Eltinge, 29 Wash. 215, 69 Pac. 736

(1902) ;

Daniel v. Gold Hill Mining Co,, 28 Wash. 411,

68 Pac. 884 (1902);

Gunderson v. Gunderson, 25 Wash. 459, 65

Pac. 791 (1901).

See also:

Note, Presumptions as to Foreign Law —
Common Law & Statutory Law, 5 Wash. L.

Rev. 78 (1930).

Bearing in mind the well-recognized policy behind

the Erie v, Tompkins rule, that is, that in diversity

cases there shall be uniformity between the federal

court and the particular state court wherein the suit

is brought, the lower court recognized that the Wash-

ington rule as to presuming foreign statutory law is

applicable herein.

Because the presumption of foreign law rule is a

substantive conflict of laws rule, the possibility of non-

uniformity between state and federal diversity actions,

no longer exists since the case of Klaxon Company v,

Stenton Electric Manufacturing Co,, 313 U.S. 487, 61

S.Ct. 1021, 85 L.Ed. 1477 (1941). In conformity with

Erie v, Tompkins, supra, Mr. Justice Reed said:

''We are of the opinion that the prohibition de-
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clared in Erie Railroad v. Tompkins [cite]

against such independent determination by the

federal courts extends to the field of conflict of

laws. The conflict of laws rules to be applied by

the federal court in Delaware must conform to

those in Delaware state courts." Klaxon v. Sten-

ton Electric Company, 313 U.S. at page 496.

Note also

:

Alcaro v. Jean Jordeau, 138 F.2d 767 (3rd

Cir., 1943).

For the reasons stated above, the question of proba-

bilities warranting a presumption asserted by appel-

lant is immaterial (Appellant's Brief 61-62). The

Washington presumption rule is not dependent upon

some abstract principle of probabilities. Clearly, it is

a substantive rule of law, standing on its own right.

The label ''presumption" merely describes the effect

of the rule. Since Erie v, Tompkins, federal courts will

not judge the wisdom of state rules of law.

D. Washington Applies the Presumption to Foreign

Country Statutory Law

Appellant erroneously claims the court cannot apply

the presumption to the statutory laws of a foreign

country such as Canada (Appellant's Brief 60). The

simple answer to this contention is that Washington

courts have presumed the laws of a foreign country,

including British Columljia, to be the same as the laws

of Washington, both common and statutory.

Dailey v, Dailey, 154 Wash. 499, 282 Pac. 830

(1929). (Statutory jurisdiction of divorce

court in Mexico, presumed to be same as

that of Washington)
;
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Fletcher v. Murray Commercial Co., 72 Wash.
525, 130 Pac. 1140 (1913). (Bankruptcy

law of China presumed to be the same as

that of United States)

;

Pitt V. Little, 58 Wash. 355, 108 Pae. 941

(1910). (British Cohimbia law presumed to

be the same as Washington Negotiable In-

struments Act)
;

Gasaway v, Thomas, 56 Wash. 77, 105 Pac. 168

(1909). (British Columbia law of fixtures

presiuned to be same as Washington law)
;

Daniel v. Gold Hill Mining Co., 28 Wash. 411,

68 Pac. 884 (1902). (British Colimibia cor-

porations act presumed to contain no more
than Washington act).

See also

:

20 Am. Jur., Evidence, Sec. 181, Page 187, on

the indulgence of the presumption to Cana-

dian laws.

E. The Statutory Presumption Applies Whether or Not

a Comparable Foreign Statute Is Shown to Exist

Appellant attempts to make an argmnent to the

effect that the Washington presumption does not oper-

ate ''unless the provisions of a foreign statute [are]

shown to exist . .
.'' (Appellant's Brief, 60-1, 62-3). In

making the argument the appellant also asserts that a

right of action, if any, would be unknown to common

law at the place the death occurred. In such assertion

appellant comj)letely ignores the well recognized re-

quirement that foreign law, or lack of it, is a fact, like

any other fact, and must be proved in evidence. Thus,
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if appellant had wished to rely on such argument it was

obligatory on it to prove either or both of these two

facts.

Appellant's reference to the Canadian case of Young

V. Industrial Chemical Co., 2 WWR 468, is extremely

improper. Neither this case nor the statute cited there-

after were offered in evidence, or testified to for con-

struction, or found as a fact. They were merely cited

in appellant's proposed post-trial amendments (R. 61,

66-9) which were denied.

Thus to answer appellant's contentions, appellee

would also assume facts not in evidence, which pro-

cedure appellee finds improper.

However, the simple answer to the argument that

the foreign statute must be shown to exist before the

presumption operates is simply to cite Murrilla v. Guis,

supra, where the Washington court presumed Alaska

law to be the same as the Washington statute providing

a cause of action for seduction. Neither party in that

action pleaded or proved an Alaska statute permitting

an action for seduction. Regardless, the court said

:

''It is maintained by appellant that, if such an

action can be entertained by the courts of this

state, it must be by authority of a statute where

the offense was committed. The respondent did not

plead a similar statute, or any statute, permitting

such an action in Alaska, but she invokes the rule

that, in the absence of proof to the contrary, the

court will presume that the law of Alaska is the

same as that of this state. In Clark v. Eltinge

[cite] this court held that the above rule of pre-
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sumption applies to statutory, as well as to com-

mon law. That decision is directly in point and is

controlling here/' Murrilla v. Guis, 51 Wash, at

page 98, 98 Pac. at 102.

Besides the Murrilla case, there is a long list of deci-

sions in Washington where the court presumed com-

munity property statutes, where in fact none were

shown to exist in the foreign jurisdictions.

Lino V, Hole, 159 Wash. 16, 291 Pac. 1079

(1930) ;

Rubin V. Dale, 156 Wash. 676, 288 Pac. 233

(1930) ;

Marston v. Rue, 92 Wash. 129, 159 Pac. Ill

(1916) ;

Plath V. Mullins, 87 Wash. 403, 151 Pac. 811

(1915)

;

Colpe V. LindUom, 57 Wash. 106, 106 Pac. 634

(1910) ;

Mantle v. Balney, 44 Wash. 193, 87 Pac. 122

(1906) ;

Clark V, Eltinge, 34 Wash. 323, 75 Pac. 866

(1904) ;

Clark IK Eltinge, 29 Wash. 215, 69 Pac. 736

(1902)

;

Gunderson v, Gunderson, 25 Wash. 459, 65

Pac. 791 (1901).

Appellee agrees there is no Washington decision pre-

suming the provision of a wrongful death statute, be-

cause the question has never arisen in the state. How-

ever, another jurisdiction has considered the question,
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and made the presumption as to a wrongful death stat-

ute, under circumstances very similar to this case. Ap-

pellee respectfully invites the court's attention to the

case of Grow v, Oregon Short Line, 44 Utah 160, 138

Pac. 398 (1913). In the Grow case, the plaintiff was in-

jured and died in Idaho. Utah was the forum. Both

Utah and Idaho had wrongful death acts. The plaintiff

pleaded the Idaho act and defendant pleaded a later

Idaho statute which was a defense to plaintiff's cause

of action. Plaintiff then amended his complaint de-

leting reference to the Idaho act altogether. Defend-

ant did not properly reassert its plea of defense in its

new answer. Thus, the court was aware of the Idaho

act and the defense; but since the Idaho act was not

relied on by plaintiff or properly pleaded and proved

in defense by defendant, the court granted plaintiff

recovery under the Utah death act. The court presumed

the Idaho act to be the same as that of the forum, in

accordance with the proper rule.

F. The Application of the Presumption by the District

Court Did Not Give the Washington Statute Extra-

Territorial Effect

The argument of appellant that wrongful death stat-

utes have no extraterritorial effect (Appellant's Brief

40-5) is immaterial. The district court did not give the

Washington statute extraterritorial effect. The court

looked to the place of the injury, finding, under the evi-

dence before it that the crash occurred seaward of low

water mark, and then finding no law to the contrary
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be the same as the Washington statute.

Assuming only for argument appellant's position

that the evidence showed the accident happened land-

ward of low water mark, the Washington law was still

applicable. As Mr. Cunningham of the British Colum-

bia Bar testified in rebuttal

:

*
' The second reason is that even if the wrongful

act or acts of negligence occurred above low water,

under our law the tort is deemed to be committed

where the wrongful acts take place and not nec-

essarily where the injury is received. Even if the

wrongful act or acts occurred in the air or in Brit-

ish Columbia, it would be my opinion in the facts

stated, including the fact that the deceased was a

United States citizen, the aircraft was a United

States aircraft, and the corporate aircraft carrier

was domiciled in the United States, that the court

in British Columbia would apply the law of the

United States." (R. 1066)

Under either state of facts the Washington law was

applicable. This is not extraterritorial application.

The procedure followed by the lower court with re-

spect to the presumption is precisely consistent with

the Washington cases cited above, where the same im-

material argument was made to the Washington State

Supreme Court. See Murrilla v. Guis, 51 Wash, at 98,

98 Pac. at 102. The procedure also is strictly in accord

with the mandate of the United States Supreme Court,

requiring federal application of the state rules of con-

flict of laws. Klaxon Co, v, Stentor Electric Manufac-

turing Co,, 313 U.S. 487, 618 S.Ct. 1021, 25 L.Ed. 1477

(1941).



III.

REBUTTAL OF APPELLANT'S SPECIFICATIONS OF
ERRORS AND APPELLANT'S REMAINING

ARGUMENTS

Appellant's specifications of errors and arguments

appear to be directed primarily to the following points

:

(A) the court's finding that the accident occurred sea-

ward of low water mark; (B) the court's finding that

appellant failed to sustain its burden of proof; and (C)

the court's finding as to damages and the amount of

the judgment. In addition, appellant offers certain

other arguments which are hardly worth extended re-

buttal but are, nevertheless, discussed herein under the

heading (D) Remaining Argimients of Appellant.

A. The Court's Finding That the Accident Occurred Sea-

ward of Low Water Mark

Appellant presented its case and devoted the greater

part of its brief to the question of whether the accident

occurred seaward or landward of the low w^ater mark.

Mr. Cunningham testified that even if the accident had

occurred landward of low water mark British Colum-

bia courts would look to the place of the negligent acts

and apply United States law. Furthermore, Mr. Cun-

ningham's testimony was undisputed that the British

Columbia Families' Compensation Act would not apply

to an accident occurring seaward of low water mark

(R. 1065-6). The court, however, made a finding that

the accident occurred seaward of low water mark and

appellant specifies this finding to be in error.

Appellant quotes the testimony of only one of its

witnesses in support of its position that the accident
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occurred landward (Appellant's Brief 23). That sole

witness was Mr. Donald Leonard, who appellant intro-

duces to this court as Regional Safety Engineering

(chairman for the Airline Pilots Association (Appel-

lant's Brief 22). Appellant neglects to mention that

Mr. Leonard has been an employee of Northwest Air-

lines since 1944 and has been a Captain of Northwest

Airlines about six years (R. 960-1). The portion of Mr.

Leonard's testimony relied on by appellant pertains en-

tirely to the location of the disintegrated airplane in

June, 1952, after five months of heavy seas, tidal action

and salvage towing operations (Appellant's Brief

23, 24). Even this witness testified that a few days after

the accident, salvage operations were attempted by

hooking onto the aircraft with some fishing boats (ap-

pellant misquotes his witness as testifying ''a fishing

boat," Appellant's Brief 24), and towing on it for ap-

proximately six hours (R. 993).

In support of the court's findings, appellee respect-

fully directs the court's attention to some of the testi-

mony of other witnesses, who testified concerning the

aircraft's location. For example:

(1) Mr. Dudley Cox, Manager of Plight Operations

for appellant at the time of this accident reached the

scene of the crash within 18 to 24 hours after the acci-

dent. He testified that

:

''A. The fact that one life raft was protruding

from the astradome of the aircraft, the top of the

fuselage and could be seen as we passed over the

airplane in a boat in the water, could see the raft

and was easily identified, plus the fact that one of
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the survivors at McChord General Hospital stated—" (R. 814) (Emphasis added)

Further

:

^'A. It appeared so, we observed the top of the

fuselage. The tail section was torn off, we thought

through a towing operation, but we could see the

top of the fuselage and the tops of the wings under

the water. It did appear from that view substan-

tially intact." (R. 647) (Emphasis added)

And also,

''A. We couldn't state that positively. Some
rafts were recovered. We saw one sticking out the

navigator's dome. That was there and it washed

up on shore, to my knowledge. I found that one

myself.

Q. How long after the crash did that wash up ?

A. Three or four days.

Q. At that time, the aircraft had begun to dis-

integrate due to the tidal action and the weather,

isn't that correct?

A. That is correct." (R. 667)

Mr. Cox testified that two or three days following the

crash

:

"
, , . There was a low tide at night and we did

attempt to walk to the wreckage at that point. The
CAB did not go out. They considered it too hazard-

ous. Some of us did go out, tried to walk.

''
. . . it was at night. We attempted to get on

board the wreckage. We could not do so." (R. 636)

(2) Mr. Paul Sanders, a Director of Line Mainte-

nance and ground services for Northwest Airlines on

January 19, 1952, was immediately directed to the scene

of the crash. He testified that

:
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'^Q. Did you inspect the aircraft ?

A. As much as was possible under the circum-

stances.

Q. Can you estimate how far the aircraft was
located from the south end of the runway ?

A. It is my guess, or my recollection, that the

aircraft was . . . something in the vicinity of half

a mile from the beach.

Q. From your investigation, had the aircraft

withstood the impact of the water well *?

A. Yes, I think it had.

Q. Was there or was there not substantial dam-

age apparent?

A. Well, there was some fairly substantial dam-

age apparent to the left wing of the aircraft, the

left outer wing of the aircraft. There was some

damage to the nose of the aircraft. Of course, dur-

ing the ensuing three or four days, additional dam-

age was done by the changing of the tide, but at the

time, this is the damage that I recall. This was the

day we arrived.

Q. Was any attempt made to tow the aircraft?

A. Prior to my arrival, apparently there had

been an attempt made by some individuals on the

scene to try—to attempt to beach the airplane by

towing it around the point, so-called, Sandspit

Point.'' (R. 953-4)

He testified that as part of the investigation divers

were used

:

^'Q. Was that observation confirmed or refuted

by the inspection made by divers who went under-

water?

A. Yes. Sometime during the ensuing week, we
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secured the assistance of some RCAF, Roval Ca-

nadian Air Force divers, and at my direction one

of these divers checked the two nacelles on the air-

craft, and which the two main landing gears are

stowed when they are retracted, and the observa-

tions there indicated that both of these landing

gears were in the nacelles, in the up position.'' (R.

856)

Mr. Sanders was one of the Northwest Airlines per-

sonnel who attempted to row around the aircraft to

inspect the damage on January 21, 1952. They rendered

a report as follows :

'

' Q. You testified that the aircraft when you flew

over was in substantially good condition. You ren-

dered a lengthy report after you returned from
Sandspit and it was signed by you, do you recall

that report 'F

A. The report was submitted to the CAB as part

of our activities during the course of the investi-

gation.

Q. Do you recall the statements set forth there,

captioned Monday, January 21, 1952

:

" 'Although the sea was running fairly heavy an

observation crew consisting of Northwest Airline

personnel, Mathews, Sanders, Cox, Leonard, a

boatman and one member of the Royal Canadian

Mounted Police rowed around the aircraft for a

period of time in an attempt to observe the amount

of damage to the aircraft. The aircraft by this time

had broken into two separate pieces. The break oc-

curred at a station immediately forward of the

main entrance door. The aft section had moved ap-

proximately 100 yards east of the forward section.

Not much else could be determined, and the party
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returned to shore. During this time, another party

while searching the beach at low tide found a com-

plete nose wheel assembly had broken loose from
the aircraft and had been washed up to where it

was recoverable at low tide.

'

''Do you recall that report?

A. That indicated the condition of the airplane

on Monday." (R. 916-7) (Emphasis added)

Mr. Sanders' testimony is extremely interesting in con-

nection with Mr. Leonard's testimony relied on by ap-

pellant. Mr. Leonard testified that from the appearance

of the aircraft in June that it had not moved substan-

tially, from the time of the accident in January. This,

in spite of the facts of the many efforts to salvage the

aircraft between the time of the accident and June,

1952, and in spite of Mr. Sanders' report and testimony

that two days after the accident the aircraft broke in

two and one part (the aft section) had moved 100 yards

away from the other section.

(3) H. D. Maynard, one of the surviving passengers,

and one who testified in person at the trial of the pro-

ceedings, stated that he and 6 other survivors of a total

of 43 passengers and crew were rescued by a small boat

which reached the scene of the crash and was able to

tow the survivors to the shore. He testified that it took

about 15 minutes to tow the survivors from the point of

rescue to the shore by means of an outboard motor (R.

150). Lt. Donald Baker testified similarly.

(4) Richard Pontius Fields, the third surviving pas-

senger testified that immediately after the crash

:

''As I went out of the emergency hatch and upon

reaching the outside I stepped off the back of the
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starboard wing and went under water, and at that

time I lost my life preserver. . . .

'^I went under water above my head; how deep,

I cannot determine." (R. 1160)

The foregoing are but a few of the many, many pages

of testimony and items which justified the court in

finding that the accident occurred seaward of low water

mark. It is submitted that this finding of fact is ob-

viously justified under the circumstances and that the

questionable testimony of Mr. Leonard, relied on by ap-

pellant, on page 23 of appellant's brief pertaining en-

tirely to the appearance of the aircraft's remains in

June, could never rebut the vast preponderance of evi-

dence of many other witnesses, including the officers of

appellant's own company.

B. The Court's Finding That Appellant Pailecl to Sustain

Its Burden of Proof

Appellee has already argued in Part II of this brief

that the court was correct in applying the Washington

rules of burden of proof and presumptions, in view of

the fact that appellant failed to sustain its burden of

proof as to a foreign law as a defense.

Appellant's attack on the lower court's application of

the Washington rules of burden of proof and presump-

tion of statutory law appears to be primarily one of

estoppel. Thus, under the main heading of ''F. Pre-

sumption as to Foreign Law Is Not Basis for Recov-

ery" (Appellant's Brief 48-59) appellant argues that

appellee has never relied on any foreign law and there-

fore should be estopped from relying on any foreign law

or presumption. The answer to this is, of course, that
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appellee never relied on a foreign law as a basis for re-

covery except insofar as it may be presumed that the

law at the place of the accident is the same as the Wash-

ington law.

Appellee is at a loss to understand the basis for ap-

pellant's unsupported statement that unless one relies

on foreign law, the presumption does not operate (Ap-

pellant's Brief 49). Objective assertion and reliance is

not required under Washington or o/uy law. In fact,

not one of the Washington Supreme Court cases, cited

by appellee above, requires such a condition to the ap-

plication of the presumption. There is no such rule.

The basis of any rule of estoppel is reliance and a

change of position. Appellant was never misled. The

very day after the crash appellant sent its own men to

investigate every minute facet of what happened. Dud-

ley S. Cox, Manager of Flight Operations, Paul H.

Sanders, Assistant Manager of the Inspection Division,

and Donald Leonard, Captain and pilot, all viewed the

exact location of the aircraft in the water the next day

(JR. 630, 853, 964). They rowed around it, they searched

the beach, they tried to salvage the plane, they knew

every detail two years before this action was brought.

Again, they returned in June, 1952, to search, investi-

gate and learn why and where their aircraft ditched.

Bearing in mind the obligations of burden of proof

inherent in the present case, it might be well at this

point to show how and in what sequence the evidence

was presented to the court at the trial. At the very

outset appellee pleaded the Washington Wrongful

Death Act, locating the accident at '4ess than a mile off
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shore in the waters of Hecate Strait, British Colum-

bia" (R. 5). At this time, appellant knew full well

where the aircraft crashed, whether inside or outside

low water mark. Appellee's allegation that the accident

happened ''off shore in the waters of Hecate Strait,

British Columbia" (R. 5) was not a conclusive allega-

tion of jurisdiction. It was a simple geographical ref-

erence for the sole purpose of identification. Indeed,

appellee's requests for admissions (R. 37, 38) referred

to by appellant (Appellant's Brief 17) established only

that J. M. Waldrep was a ''passenger," and he "died"

in the crash.

In answer to the complaint, appellant denied the ap-

plicability of the Washington Wrongful Death Act, but

pleaded no alternative law, foreign or otherwise. If

appellant intended to rely on any law contrary to that

of Washington it was its duty to set that out (Clark v.

Eltinge, supra, et seq.). Having visited the scene of the

crash, ai3pellant knew where the crash took place. To

say that appellee changed position and appellant was

misled is untrue.

Again, two full years before trial, appellee filed a

memorandum advising appellant not only that foreign

law might apply, but warned that if appellant intended

to claim a particular foreign law as a defense, proper

pleading was necessary, or appellant must suffer the

consequences. Appellee said in this memorandum

:

"However, even if the court conceives that it

should apply the law of British Columbia, Canada,

this would not be ground for dismissal of Count I.

The law of British Columbia, Canada, not being

pleaded it is presumed that the law of British Co-



35

lumbia, Canada, is the same as the law of the State

of Washington. This presumption goes as well to

the statute law of Canada as it does to the common
law.'' (R. 21-2)

In addition to the above statement, appellee called

appellant's attention to four decisions in support

thereof (R. 22).

Over three years after the complaint was filed, and

two years after the above notice of appellee's theory

and intentions, and less than one month before trial, ap-

pellant amended its answer denying the applicability of

the Washington Wrongful Death Act, alleging that the

appellee ''could" have brought its action under Sections

3 and 5 of the Families' Compensation Act (R. 42-3,

45-7). In opposition to appellant's pre-trial amend-

ment once again appellee's counsel reminded appellant

of appellee's intentions and theory of the case (R. 44)

:

''The plaintiff's position was disclosed to the

defendants over a year ago, as the records and file

herein disclose, by memorandum of the plaintiff

contra defendant's Motion to Dismiss which called

the court's attention to the fact that defendant had

not pleaded the British death act and that there-

fore the law of forum governs according to the

well-known rules of law^ of this jurisdiction."

(R. 45)

Apparently appellant felt strongly that its only

chance to prevail was to invoke the British Columbia

Families' Compensation Act, and that in order so to do

it must positively identify the place of the crash as

landward of low water mark. Thus on appellant's case

in chief it called a Mr. John Bird, a British Columbia

lawyer to testify as to the applicability of Sections 3
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and 5 of the Families' Compensation Act. He admitted

that the Province of British Columbia extended to low

water mark but that there is no judicial pronounce-

ment as to the ownership of land between ordinary low

water mark and a point three miles seaward (R. 1042).

This witness was followed on appellant's case in chief

by a Mr. Joseph M. Kildall, whose testimony w^as di-

rected entirely to the question of where the low water

mark was at this point. By the progression of its own

testimony in its case in chief appellant was well aware

that a necessary requirement for the applicability of

the British Columbia Families' Compensation Act was

that the accident nmst occur landward of low water

mark.

Appellee offered one witness in rebuttal, Mr. Cun-

ningham. In answer to the following hypothetical ques-

tion, Mr. Cunningham gave the following answer

:

''Q. I will ask you to assume that in January,

1952, a United States airplane operated by a Unit-

ed States corporation, Northwest Orient Airlines,

Inc., pursuant to a contract with the United States

Grovernment, Department of the Air Force, left

Japan with passengers for the United States, and

after leaving Anchorage, Alaska, attempted to

make an emergency landing at the airstrip at

Sandspit, British Columbia, but instead crashed

into open water at a point approximately one-half

to three-quarters of a mile from shore ; and ask you

to assume further that one of the passengers, a

United States citizen, died, leaving surviving a

wife and an infant child ; and assume further that

the said death was caused by the wrongful act or

acts of the carrier, Northwest Airlines, Inc. ; and

assume further that the administratrix of the de-
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ceased 's estate brought an action for and on be-

half of the said child; do you have an opinion as

to whether or not Sections 3 and 5 of the Families'

Compensation Act of British Columbia would ap-

ply to this state of facts ?

A. I have.

Q. What is that opinion ?

A. The Witness: No, your Honor, my opinion

is that the said Act would not be applicable.'' (R.

1061, et seq.)

Then again, at page 1066 of the record, Mr. Cumiing-

ham testified

:

^'The second reason is that even if the wrongful

act or acts of negligence occurred above low water,

under our law the tort is deemed to be committed

where the wrongful acts take place and not nec-

essarily where the injury is received. Even if the

wrongful act or acts occurred in the air or in Brit-

ish Columbia, it would be my opinion in the facts

stated, including the fact that the deceased was a

United States citizen, the aircraft was a United

States aircraft, and the corporate aircraft carrier

was domiciled in the United States, that the court

in British Columbia w^ould apply the law of the

United States. Also—" (R. 1066)

Thus, at this point, the district court had no other

law or laws contrary to the Washington Wrongful

Death Act before it. Appellant had neither pleaded

or proved, in relation to the place of injury, the appli-

cation of any law as a fact, the application of no law as

a fact, or the application of any fact sufficient to sus-

tain its burden.

It is difficult, of course, to keep in mind that a ''law
11
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(foreign) is "facV^ because normally the two are sep-

arate in legal thinking. Thus, the normal meaning of

the word "law" is apt to influence one's thinking when

an incongruous treatment is accorded it. This distinc-

tion that (foreign) "law'' is treated as a simple "fact,"

must constantly be reminded to one's thinking to avoid

subtle semantical confusion.

Thus, the district court had to follow the Washing-

ton rule and presume the law at the place of the crash

to be the same as the Washington Wrongful Death Act.

"The question, then, is, did the proofs [by plain-

tiff] make a prima facie case against her? . . .

whether it be the conmiunity debt of the husband

and wife, or the separate debt of the husband, must
be determined ... by the laws of Montana. But
these laws are not before us. We must therefore

presume them to be the same as our own . .
/^ Clark

V, Eltinge, 29 Wash, at 222-23, 69 Pac. at 738. (Em-

phasis added)

"We think it properly devolves upon the re-

spondent, who seeks to avoid the presumption

against her, to make that proof." Clark w Eltinge,

34 Wash, at 328, 75 Pac. at 868.

In support of its so-called estoppel and reliance the-

ory, appellant places great reliance on the case of Peter-

son V, Chicago Great Western Ry. Co., 138 P.2d 304

(8th Cir., 1943). A^jpellee has no criticism of this case.

At the outset of its opinion, the court, affirming the

judgment of a Federal District Court for the District

of Nebraska, stated

:

"Under the Nebraska conflict of laws rule, lex

loci delicti governs generally the basic rights and
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substantive incidents of actions brought in that

state to recover damages for personal injuries sus-

tained in another state. // such foreign law is not

pleaded and proved, however, the Nebraska courts,

like most states, apply the presumption that it is

the same as the law of Nebraska/' Peterson v.

Chicago Great Western By, Co., 138 F.2d 305.

(Emphasis added).

The court, recognizing the general rule, applied an

Iowa statute to the facts because both parties by their

pleading, trial memoranda, proof and instructions to

the jury, relied on the statutes and laws of Iowa. It

wasn't until the close of the case that the plaintiff

changed his position and mentioned Nebraska (forum)

law. In the instant case, however, the appellee consist-

ently relied on the presumption of Washington law in

its pleading, arguments, memoranda and proof. How
can appellant seriously claim any surprise at this time ?

The other cases cited by appellant in support of its so-

called estoppel theory (Appellant's Brief 53) are com-

pletely irrelevant and do not consider the matters at

issue.

In assessing appellant's obligations and burden, the

federal courts, following the Erie doctrine, will look to

Washington court rules and attitude. Since 1894 Wash-

ington courts have constantly adhered to the principle

of refusing to strain facts or law in aid of the defense

of time limitations. The most recent reiteration of the

Washington rule for assessing the burden of proof of

one asserting such a technical defense is stated in Wick-

wire V. Beard, 37 Wn.2d 748, 226 P.2d 192 (1951) at

page 759.
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'^Underlying our appraisal of the issues before

us is the long-standing rule in this state that the

statute of limitations, although not an unconscion-

able defense, is not such a meritorious defense that

either the law or the facts should be strained in aid

of it." (Citing cases)

See also accord

:

Cannavina v. Poston, 13 Wn.2d 182, 124 P.2d

787 (1942) ;

Bain v. Wallace, 167 Wash. 583, 10 P.2d 226

(1932) ;

Hein v, Forney, 164 Wash. 309, 2 P.2d 741, 78

A.L.R. 631 (1931) ;

Morgan v, Morgan, 10 Wash. 99, 38 Pac. 1054

(1894).

To give credence to appellant's argument would not

only be contrary to law, but would be the very straining

of interpretations condemned by the Washington court.

Even appellant's pleading as to foreign law was

grossly insufficient. Besides asserting a defense that a

foreign statute ''could" be applicable (R. 46), appel-

lant alleged no foreign decisions construing the statute,

alleged no 2)rovisions relating to the facts of the case,

set out only tw^o sections of an act it relied on, and

pleaded only appellant's own conclusions of its effect.

At no time did appellant allege the Families' Com-

pensation Act to be an exclusive remedy, or one under

which the appellee must of necessity proceed.

Foreign law must be pleaded in all particulars so as

to enable a court to judge its effect on the case at bar.

The City of Atlanta, 17 F.2d 311 (B.C. Ga.

1927)
;
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Coronet Phosphate Co, v. United States Ship-

ping Co., 260 Fed. 846 (S.D.N.Y. 1917)

;

Rodale v. Grimes, 211 Ga. 50, 84 S.E.2d 68

(1954)

;

Equitahle Life Assur. Soc. v, Brandt, 240 Ala.

260, 198 So. 595 (1940).

41 Ani. Jur., Pleading, Sec. 13.

As a required part of proper burden of pleading and

proof, appellant must show the foreign law (whatever

it is) governs the right of appellee, and that the act

controls such right to the exclusion of all other law

which might be applicable. The Families' Compensa-

tion Act was either exclusive or it was not ; appellant

either had a defense or did not. There is no ^4n be-

tween'' position.

Appellant asserted by its own allegation ^' could have

been based," that other laws might govern appellee's

right of action; and, therefore, admitted the British

Columbia Families' Compensation Act was not the sole

and exclusive remedy upon which appellee could rely.

The applicable rule is stated in the City of Atlanta

case, supra. Here a libelant pleaded in haec verba all

the provisions of an alleged applicable Cuba statute.

As in the present case, libelant did not allege whether

the Cuba act covered the entire subject to the exclusion

of the general maritime law. The court held

:

''The obligation is on libelant, when he relies

upon the law of a foreign country, where the sup-

plies were furnished or the services rendered, to

plead and prove such law . . . (citing cases). If such

law was intended to cover the entire subject, to

the exclusion of the General maritime law, it
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should be so pleaded and proven.' ' The City of At-

lanta, 17 F.2d at 311. See also, MacCauley v. Hyde,

114 Vt. 198, 42 A.2d 492 (1945).

Api3ellant pleaded only two sections of the British

Columbia Families' Compensation Act, Sections 3 and

5. All other sections for possible interpretation were

omitted. All other law of Canada in construing or ap-

plying the Act was omitted. All other law of Canada or

British Columbia relating to the place of the crash was

omitted. Application of any law or an application of

no law to the area seaw^ard of low water mark was

omitted. With none of these facts pleaded or proved,

the district court properly resorted to the ordinary

presumption.

Appellant alleged no facts to show appellee's right

of action came within the two sections of the Families'

Compensation Act appellant pleaded. It may be that

the Act under British Columbia law was meant to apply

only to residents of British Columbia injured in Brit-

ish Columbia, or only to residents of British Columbia

injured from acts of negligence occurring in the prov-

ince. It may be the Families' Compensation Act under

British Columbia law was meant only to govern actions

brought in British Columbia courts, and not to govern

rights of American citizens flying in American air-

craft. As Mr. Cunningham testified in rebuttal

:

^^Even if the wrongful act or acts occurred in

the air or in British Columbia, it would be my
opinion in the facts stated, including the fact that

the deceased was a United States citizen, the air-

craft was a United States aircraft, and the corpo-

rate aircraft carrier was domiciled in the United
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States, that the court in British Columbia would
apply the law of the United States." (R. 1066)

Appellant's only allegation as to the legal effect of

the Families' Compensation Act was that the Act

which ''could" have been applied

''
. . . requires dismissal of plaintiff's complaint

for failure to state a cause of action, that said

statute's provisions bars this action." (Amend-
ment to Paragraph IX of Defendant's Answer by

interlineation) (R. 46)

This above statement of asserted effect was a mere

conclusion of appellant's opinion, not a fact showing

the status and effect of the foreign law.

In Coronet Phosphate Co. v. United States Shipping

Co., 260 Fed. 846 (S.D.N.Y. 1917), involving certain

restraints placed on shipments to Sweden and Holland

by Great Britain and her allies, Judge Learned Hand
stated

:

'

' This allegation is certainly bad as it stands . . .

/ do mean to say that in pleading foreign ordi-

nances having the force of law the pleader is bound
to allege more than his co7iclusion of the effects of

the ordinance . . .

'' Coronet Phosphate Co. v. Unit-

ed States Shipping Co., 260 Fed. at 847. (Emphasis

added)

''It is generally held that averring the pleader's

conclusions as to the legal effect of the foreign stat-

utory law, is an improper manner of pleading it.
'

'

134 A.L.R. 571 at p. 573. For other cases so hold-

ing see 134 A.L.R. at 574 and 580; 41 Am. Jur.,

Pleading, Sec. 15.

'

' The law is matter of fact, which must be plead-

ed with the certainty that any extrinsic fact must
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be pleaded, which is essential to a right of action,

or to constitute a defense. The pleader may be well

satisfied of his construction of the foreign law, and

may assert it as the law itself, that is not his prov-

ince." Cubbedge, et ah, v. Napier, 62 Ala. 518

(1878)

C. The Court's Finding as to Damages Was Obviously

Justified

It is refreshing to find in appellant's argument on

this point that it recognizes the application of Wash-

ington law. In support of its argument, it then refers

(Appellant's Brief 63) to Kramer v, Portland-Seattle

Auto Freight, 43 Wn.2d 386, 261 P.2d 692 (1953), and

states the rule to be

:

^^It is fundamental, in cases such as this, that the

measure of damages is the pecuniary loss sustained

by the beneficiaries for whose benefit the action is

prosecuted."

Characteristic of appellant's argument, however,

the quote is quite incomplete. In sustaining a $50,000

verdict on behalf of a husband and a two and one-half-

year-old child for the death of the wife, the court in the

quoted case stated that a judgment for wrongful death

may be said to be excessive under the following cir-

cumstances :

''
. . . the balancing factor is the conscience of

the appellate court, when there is an affirmative

showing that passion and prejudice played no part

in the jury's determination. Is the amount fla-

grantly outrageous and extravagant? ..." Kramer
V, Portland-Seattle Auto Freight, 43 Wn.2d at 396.
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In the same case the court states that in awarding dam-

ages to a minor child the trier of fact may
"

, , . take into consideration . . . the loss of 'love,

care, protection, services, guidance and moral and

intellectual training and instruction' suffered by

him. . . . This loss may follow him beyond the pe-

riod of minority." Kramer v, Portland-Seattle

Auto Freight, 43 Wn.2d at 397.

And again, in the same case, the court wisely observed

:

" 'We are also keenly cognizant of the fact that

the purchasing power of money is less today than

it was ten, fifteen, or twenty years ago.'

''
. . . in fact, the purchasing power of money is

now considerably less than half what it was a few

years ago." Kramer i\ Portland-Seattle Auto

Freight, 43 Wn.2d at 398.

Characteristically also the appellant attempts to cite

and compare an award of $1,000 to the parents of a 21-

year-old girl as an authority (Appellant's Brief 64).

None of the cases cited by appellant, along with the

obviously inapplicable case above referred to are com-

parable in either fact or time. Each was decided prior

to 1939.

Cases on damages are legion. If for present purposes

authority be needed to support the award a more

comparable case would be Boise-Payette Lumber Co.

V. Larsen, 214 P.2d 373 (9th Cir., 1954). In that case a

$75,000 verdict to a wife and surviving child was sus-

tained.

The present case was tried to the court sitting with-

out a jury. Obviously no claim of passion or prejudice

can be made. The court saw the child, heard the wit-



46

nesses and particularly had the benefit of the aunt's

testimony, in whose home the child resides. The court

recognized that the child was deprived of a father's

care, every vestige of support, paternal love, paternal

guidance, paternal intellectual training and instruc-

tion, and all that fatherhood entails and means. What
then is the ''conscience of the appellate court?" Kramer

V. Portland-Seattle Auto Freight, 43 Wn.2d at 396. Is

the amount ''flagrantly outrageous and extravagant?"

Kramer v. Portland-Seattle Auto Freight, 43 Wn.2d

at 396. Or is the home a father could provide, support

he could give, and his love, care and guidance well with-

in the amount dispassionately found by the trial court.

The answer is obvious. In no circumstance could the

award be considered "flagrantly outrageous and ex-

travagant" and patently, it is well within the "con-

science of the court."

D. Remaining Arguments of Appellant

Appellant has brought up several points in argument

throughout its brief which appellee feels are minor in

nature and not worthy of extended argument.

1 . Cost of Transcript

For example under the heading "Cost of Unneces-

sary Portion of Transcript and Record Should Be

Taxed Against Appellee" (Appellant's Brief 72) ap-

pellant argues that appellee should be taxed costs of

$903.68 for refusal to stipulate to the exclusion of testi-

mony of certain witnesses. The testimony of these wit-

nesses related to the acts of negligence and misconduct

of Northwest Airlines. Appellant itself made reference

to the questions of where the acts and omissions in
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question took place (Appellant's Brief 34-5). Further-

more, in view of Mr. Cunningliam's testimony that a

British Columbia Court would, as a matter of law,

apply the law of the place where the negligent acts took

place, this testimony was essential.

2, Prior Adjudication

Appellant makes reference to the case of Northwest

Airlines, Inc., v. Geraldine B, Gorter, as Administra-

trix of the Estate of John W. Waldrep, Deceased, 49

Wn.2d 711, 306 P.2d 213 (1957), claiming that it rep-

resents a prior adjudication that the accident occurred

in British Columbia. In the first place, that case was

instituted on a petition by appellant airlines to revoke

appellee's Letters of Administration. The court decided

in favor of Geraldine B. Gorter, appellee in these pro-

ceedings. The same issue would have been presented to

the court had the accident occurred anywhere beyond

the borders of the State of Washington. Furthermore,

there are certain well-recognized rules of law wliich

completely answer appellant's argument. For example,

there is the general rule that one relying upon the doc-

trine of res judicata must plead the prior adjudication.

If the estoppel is not pleaded the court is not only not

bound to notice it, but is not permitted to consider or

take notice thereof. 30 Am. Jur. Judgments 984, Sec.

255, citing many cases. Even in the few jurisdic-

tions in which prior pleading is unnecessary, proof at

trial of the subsequent action is necessary. In addition,

all courts recognize that a judgment rendered on any

grounds which do not involve the merits of the main

action may not be used for the operation of the doctrine

of res judicata. Note, In re Clifford, 37 Wash. 460, 76



48

Pac. 1001 (1905), and Davies v. Metropolitan Life Ins,

Co., 191 Wash. 459, 71 P.2d 552 (1937).

3. Washington "Borrowing^^ Statute

Appellant cites a statute R.C.W. 4.16.290 entitled

*' Foreign statutes of limitation, how applied" (Ap-

pellant's Brief 38) as authority for the proposition that

a cause of action arising in another jurisdiction and

there barred by lapse of tinie, cannot be maintained in

this state. Obviously, if the foreign statute purportedly

pleaded as a defense is found by a court not to apply,

as in this case, it will not be '^borrowed" in whole or

part by the court of the forum. Furthermore, as is ap-

parent from a reading of the statute, it only applies

when the cause of action is between non-residents of

this state. The plaintiff in this case is a resident of the

State of Washington.
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CONCLUSION

Appellant raises no question on this appeal as to its

own negligence. Nor does it question that such negli-

gence caused the death of Sgt. Waldrep. Thus, we are

here concerned with a United States citizen on duty in

the Armed Forces of the United States, bound for the

United States on a United States plane operated by a

United States carrier, who was killed in an emergency

landing outside the United States occasioned by negli-

gent acts occurring in the United States and elsewhere.

The action is brought in a United States court by a

United States citizen on behalf of a United States bene-

ficiary.

To avoid liability for its negligence in such a case the

law places a strong and well-recognized burden on the

appellant, to-wit: to sustain the burden of pleading

and proving an applicable law different from the law

of the forum as applied by the forum court. That ap-

pellant has failed in its burden was readily recognized

by the trial court and is clearly evident on the record.

An abortive attempt was made to plead and prove a

British Columbia statute entitled Families' Compen-

sation Act. Even this pleading and proof failed to as-

sert or prove that under British Columbia law^ the

British Columbia Families' Compensation Act was the

sole remedy available to the appellee. Rather the evi-

dence was to the contrary. The court found, moreover,

and the British Columbia experts on British Columbia

law testified, that this statute had no application to the

situs of the accident. Yet no proper attempt was made

by the appellant to plead or prove any other law or to
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so locate the accident as to make another law controll-

ing.

No attempt at nice or specious approaches to well-

settled principles of conflict of laws can supply these

deficiencies. Rather such approaches emphasize the

soundness of the rules themselves and support the cor-

rectness of the trial court in their application.

It is submitted that the trial court reached the only

conclusion warranted by sound, well recognized, and

peculiarly applicable legal principles and that the

judgment for the benefit of Sgt. Waldrep's now or-

phaned daughter should be affirmed.

Respectfully submitted,

Williams, Kinnear & Sharp

John W. Riley

Ronald A. Murphy
Attorneys for Appellee.
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For the Nintlh Circuit

Northwest Airlines, Inc., Appellant,

vs.

Gerai.dine B. Gorter, as Administratrix of the ) No. 15670

Estate of John M. Waldrep, Deceased,

Appellee.

Appeal from the United States District Court for the
Western District of Washington Northern Division

Honorable John C. Bowen, Judge

APPELLANT'S REPLY BRIEF

I. The Accident Happened in British Columbia
As one of the issues in this appeal, appellant, in its opening

brief, asserted that the district court ^s finding that the acci-

dent happened seaward of low water mark was totally unsup-

ported by and contrary to the evidence. The question of where

the accident happened is the very heart of this appeal. Yet,

appellee has been unable to point to a single scrap of evidence

in support of the finding, even though she makes extended

reference to testimony of Dudley Cox, Paul Sanders, Hufford

Maynard, Donald Baker, and Richard Fields. Let us now

examine this testimony. Mr. Cox stated that on one occasion

he observed that the wreckage was covered by water ; that on

another he was unable to walk out to the wreckage ; and that

three or four days after the accident parts of the wreckage

began to ))reak off due to weather and tides. Mr. Sanders

stated that the airplane was further damaged after the acci-

dent by the changing of the tides ; that salvage attempts were

made ; and that divers inspected the wreckage. Messrs. May-

nard and Baker stated that a small outboard boat towed the

five survivors through the water to safety and that rescue

[1]



operations took about fifteen minutes. Mr. Fields stated that

at the time he left the airplane, the water was over his head.

The foregoing is the only evidence that appellee has cited

to support the finding that the accident happened seaward of

low water mark. It is difficult to see how this testimony can in

any way support such a finding; it goes no farther than to

establish that the airplane crashed in the water, a fact which

has never been questioned. In fact, Joseph Kildahl, the mari-

time navigation expert, testified that at the time of the acci-

dent the height of the tide was 10 feet and rising at the rate of

2 feet per hour (R. 1049). Conspicuously absent from the

testimony relied on by appellee is any reference to low water

mark. The question of where the airplane crashed with re-

spect to low water mark is entirely unanswered. Appellee can-

not answer the question because nowhere in the record is the

testimony she relies on related in any way to low water mark.

On the other hand, such testimony does establish that the air-

plane was in the tidal waters surrounding Sandspit. Neces-

sarily then the airplane would be out of water at times and in

water at other times, depending on the stage of the tide.

Being unable to find any evidence in the record to support

the district court's finding, appellee desperately flails away

at the evidence which would amply support a contrary finding,

to-wit : that the accident bappened landward of low water

mark. This, of course, can in no way justify the unsupported

finding that the accident happened seaward of low water mark.

Brief reference shall be made to appellee's attempt to avoid

the effect of the testimony of Donald Leonard, which, together

with the testimony of Joseph Kildahl, conclusive^ shows

that the accident happened landward, not seaward, of low

water mark. Mr. Leonard visited the scene the day after the

accident in January, 1952, and again the following June. Mr.



Leonard stated that in June the airplane was completely out

of the water at low tide. Mr. Kildahl established that the low

tide on that occasion did not extend out to low water mark but

was landward of it. This established that the airplane crashed

landward of low water mark and in British Columbia. Ap-

pellee seeks to undermine Mr. Leonard's testimony by sug-

gesting, without any support from the record, that during the

period between Mr. Leonard's visits, the airplane was car-

ried hither and yon by the tides. While it is true that parts of

the airplane gradually became detached and were floated

away by the tides, the main, central portion of the airplane,

the wing, engines, nacelles, and main landing gear, remained

intact (R. 996). Far from being carried about, the airplane

was being gradually buried in the sand (R. 996). iVppellee

also ignores Mr. Leonard's testimony that the wreckage of

the airplane lay in exactly the same location in June as in

January after the accident (R. 995). Mr. Leonard further

stated that during the salvage operations in January, the air-

plane was moved but slightly, and when abandoned the air-

plane was no closer to shore than before (R. 995). Appellee

pointed to no evidence, nor is there any, contradicting the

testimony of Mr. Leonard. The finding that the accident hap-

pened seaward of low water mark is unsupported by and

contrary to the evidence.

II. Prior Adjudication

Wilkes V. Davies, 8 Wash. 112, 35 Pac. 611, is a leading case

repeatedly cited in W^ashington for the proposition that a de-

cision of that court is the law of the case in another action

between the same parties and upon the same subject matter.

It further holds that where the state of the pleadings is such

that the plea of res judicata cannot be interposed and there

is no opportunity to raise the point on the introduction of
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evidence, the court will take judicial notice of the prior case.

Accord : Reagh v. Hamilton, 194 Wash. 449, 78 P.2d 555.

The rule of pleading and proof is also relaxed where the

former adjudication is not relied upon as an estoppel or in

bar. When relied upon merely to establish some fact or issue

necessary to a party 's case, it need not be pleaded although it

is conclusive evidence of such fact or issue. S.P.R.R. v. U.S.y

168 U.S. 1, 42 L.Ed. 355 ; Anno. 120 A.L.R. 8, 67,68.

To set the record straight, appellant \s answer was filed

December 30, 1955. Northwest Airlines v. Gorier, 49 Wn.2d

711, 306 P.2d 213, was decided January 18, 1957. The instant

case, originally set for trial October 11, 1956, was continued

on motion of appellee until March 12, 1957 (R. 41-42), be-

cause the state court decision had not yet been handed down.

In the state court case it was found and held in plain and un-

ambiguous terms that the accident and death occurred in

British Columbia, Canada. Appellee so alleged in her com-

plaint and she maintained this position throughout the trial.

Appellant admitted this fact in its answer, and it was its con-

sistent position at all times. The pre-trial order (R. 51), re-

cited that the accident happened in British Columbia, and

that order became the final pleading in the case by order of

the trial judge. It was an agreed fact at all times during the

pendency of the litigation and throughout the trial. A pri-

mary purpose of pleadings in the federal court is to give

notice of the pleader's position. If appellee's position was

that the accident did not happen in British Columbia, it was a

closely guarded secret from beginning to end. She can point

to absolutely nothing that so much as hints that the accident

happened elsewhere. With this state of the pleadings it is

obvious that the appellant had neither the opportunity nor

the occasion to introduce evidence of the prior adjudication



to establish where the action happened. If the district court,

even though the issue was not in dispute, took upon itself to

make an independent determination of where the accident

happened, it should have taken judicial notice of the state

court decision in accordance with Wilkes v. Bavies, supra.

As to the scope of the res judicata doctrine, a judgment

affirming the existence of any fact is conclusive upon the

parties whenever the existence of that fact is again an issue

between them, not only when the subject matter is the same,

but when tlie point comes incidentally in question in relation

to a different matter in the same or any other court. This is

the general rule , adopted in Washington. In re Clifford, 37

Wash. 460, 79 Pac. 1001, quoting Black, Judgments, 2nd Ed.,

Sec. 609 ; Freeman, Judgments, 4th Ed., Sec. 249, 253.

III. Rejection of Proof of Foreign Law
Appellant is very much incensed and believes that it is time

to forcefully direct the court's attention to appellee's con-

tinued misrepresentation and distortion of the content of its

twelfth affirmative defense. This defense was added to its

answer "so that the proper wrongful death statute ap-

plicable to the facts of this case may be pleaded," (Motion to

Amend, R. 42) and reads in part

:

"Defendant . . . alleges that the applicable statute on

which plaintiff's claim could have been br.sel is Chapter

116, British Columbia Revised Statutes, 1948 ..."

Appellee repeatedly distorts the pleading by asserting:

Page 5—"Appellant merely pleaded that the act 'could'

apply." Page 35—"Appellant amended its answer denying

the applicability of the Washington Wrongful Death Act,

alleging that appellee ' could ' have brought its action under

. . . the Families ' Compensation Act. '

' Page 40— '

' [Appellant

asserted] that a foreign statute 'could' be applicable ..."
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Page 41—"Appellant asserted by its own allegation 'could

have been based,' that other laws might govern appellee's

right of aotion;" Page 48—"Appellant's only allegation . . .

was that the act . . . 'could' have been applied ..." Appellee

resorted to this same deception in the heat of the trial in

objecting to the introduction of evidence relating to the for-

eign law. The continued twisting and distorting in appellee's

brief can no longer be ignored ; it is obvious and deliberate.

Appellant submits that considerations of professional integ-

rity, honesty and candor should outweigh the immediate ob-

jectives of appellee's counsel in this litigation.

Appellant proved the pertinent sections of the Families'

Compensation Act, including the one-year statute of limita-

tion, and the district court so acknowledged (R. 1039). The

court excluded evidence olfered to prove that the act was the

only wrongful death act in British Columbia and in Canada

seaward of British Columbia. The court erred in rejecting

this evidence because appellant's affirmative defense stated

that said Act was '

' the applicable statute on which plaintiff's

claim could have been based." (Emphasis added) In other

words, no other law afforded appellee a remedy.

Apart from appellant's twelfth affirmative defense, this

evidence was admissible under appellant's general denial (R.

29) of the asserted cause of action under the Washington

death statute. Appellant has never contended that if th^

action arose in Canada outside of British Columbia that a

statute of limitation applicable there was a defense to this

action. On the contrary, appellant strenuously urged, offered

proof, and even moved to reopen the case to show that no law

recognized a cause of action for wrongful death at that place.



Appellee at all times proceeded in reliance upon Washing-

ton law (R. 44), even thougli she now concedes that the Wash-

ington wrongful death act does not have extraterritorial

force and that she does not have a cause of action under it, as

such (Br. 24-25). Appellant in its answer denied that the

Washington act was applicable under the facts stated in the

complaint. Under such denial appellant was entitled to intro-

duce evidence to prove that appellee had not established a

claim under which relief could be granted under Washington

law, either directly or aided by a presumption. It was proper

by way of general defense to prove the inapplicability of the

Washington wrongful death act in the case at bar by show-

ing the non-existence of a cause of action or remedy of this

sort under the law of the place where the court found the

accident and death occurred. Federal Rules of Civil Pro-

cedure, Rule 8(c), 28 USCA 253 does not classify or define a

defense of this nature as one which must be affirmatively

pleaded.

To this end, appellant attempted to prove, through Mr.

John I. Bird, the Canadian law expert, that there was no

wrongful death statute at such place. Had this proof been

admitted there would have been no basis for presuming that

a Canadian statute existed and was identical to the Wash-

ington statute, and the latter could not have been applied.

The exclusion of such testimony on the ground that no for-

eign law, except the Families' Compensation Act, had been

pleaded was reversible error.

IV. Foreign Statute of Limitations, How Applied

Because appellant is a non-resident of Washington, and

any cause of action which arose was in favor of deceased's

wife and child, non-residents, not G-eraldine Gorter, the

nominal plaintilf , R.C.W. 4.16.290 is very much applicable.



V. Presumption as to Foreign Law

Appellee, realizing that federal courts cannot take judicial

notice of the laws of a foreign country, recognizes that the

only possible basis for sustaining the judgment is by pre-

suming, contrary to actuality, that the law of Canada, proof

of which she prevented, is the same as the Washington death

statute. Because in federal courts there is a well-defined rule

prohibiting the application of such a presumption, appellee

contends that a federal court cannot apply its own proce-

dural rules and must apply the foreign law presumption of the

state in which it sits. Appellee relies on Erie v. Tompkins, 304

U.S. 64, 82 L.Ed. 1188, Klaxon Co. v. Stentor Elec. Mfg. Co.,

313 U.S. 487, 85 L.Ed. 1477, and fourteen cases cited on pages

10 and 11 of her brief, none of which support her contention.

It is appellant ^s position that the case at l)ar is controlled

by Cuba Railroad Co. v. Crosby, 222 U.S. 473, 56 L.Ed. 274,

which lays down the federal foreign law presumption rule.

This case has not been superseded or displaced by the Erie or

Klaxon cases, or any case decided on its authority, notwith-

standing appellee's unsupported contrary assertion (Br. 7).

The federal judiciary has its own rules as to how foreign

law shall be presented for consideration by the court ; name-

ly, formal proof, judicial notice of foreign law, and presump-

tion of foreign law. The judicial notice rule is : The law of any

state of the United States, whether statutory or decisional, is

a matter of which the courts of the United States are bound

to take judicial notice. Lamar v. Micou, 114 U.S. 118, 29 L.Ed.

94; Kaye v. May, 296 Fed. 450; Goodrich, Conflict of Laws,

Sec. 80, p. 195. Judicial notice will not be taken of the laws of

a foreign country. Liverpool v. Phenix Ins. Co., 129 U.S. 398,

32 L.Ed. 788 ; Molina v. Sovereign Co., 6 F.E.D. 385.

The federal presumption of foreign law rule is: As be-



tween two common law countries, the common law of one may

be presumed to be what it has been decided to be in the other,

but it cannot be presumed to be like a statute of the other.

Cuba R. Co. V. Crosby, supra. The Ninth Circuit also follows

this rule. In Gordo7i v. Commissioner^ 75 F.2d 429, the court

refused to presume that the law of Canada relating to con-

tracts between husband and wife was the same as the Cali-

fornia statute on that subject. In the Baywead, 88 F.2d 144,

this court again applied this rule and refused to presume that

the laws of a foreign country upon which the claimant's right

to a lien was governed were the same as the local law. This

rule and the Cuba case were cited and followed again in

Walton V. Arabian American Oil Co., 233 F.2d 541 (1956).

The term '

' conflict of laws '

' refers to conflicts between the

laws of the state jurisdiction where the federal case is

brought and the substantive law of the jurisdiction where the

cause of action arose.

The issue before this court is : In a diversity of citizensMp

case shall state or federal procedural rules be applied by the

federal district forum where the case is controlled by the law

of a foreign jurisdiction and such law has not been pleaded

or proved? Two cases, Prfeisen v. Chicago, G.W.R.Co., 3

F.R.D. Ui\ and B. S 0. R. Co. r. Reaux, 59 F. Supp. 969,

clearly, flatly, and unconditionally hold that the federal court

shall apply its own procedural rule in this situation and not

the state foreign law presumption, even though the federal

rule produces a decision dilferent from the decision which

would have been reached had the suit been in the state court.

Appellee went to some lengths to avoid citing these cases.

The Petersen case was transferred to the district court

from the Nebraska state court. Plaintiff sustained injuries

in Iowa while a passenger on defendant's train. The law of



Iowa was not pleaded or proved. Under Iowa law the railroad

was liable only if its negligence was proved. Under a Ne-

braska statute the plaintiff was not required to prove negli-

gence. Under Nebraska conflict of laws rules the law of Iowa

governed. In the absence of pleading and proof, the Nebraska

court would not take judicial notice of Iowa law but would

presume it to be the same as the Nebraska law on the subject.

Upon these facts plaintiff could prevail only if the Nebraska

foreign law presumption was applied. Defendant would win

if the district court, under the federal rule, took judicial

notice of the Iowa law.

• Relying on the Erie and Klaxon cases and Waggaman v.

General Finance Coi, 116 F.2d 254, plaintiff contended that

the district court must follow the rule of the state of the

forum on conflict of laws questions. This is precisely the po-

sition that appellee has adopted here. The court in the

Petersen case conceded that to be true, as does appellant in

the case at bar. The reasoning of the plaintiff in the Petersen

case and of appellee in this case are in all respects identical.

But the conclusion that the federal court was obliged to hold,

contrary to actuality, that the governing substantive law of

the foreign jurisdiction was identical with that of the state

of the forum does not follow. In the Petersen case, the plain-

tiff's reasoning proceeded by these steps:

'*(a) The law of Nebraska on conflict of laws must
govern so far as it is involved in this case; (b) By that

law since the plaintiff's petition rests upon an alleged

tort committed in Iowa, the law of the state of Iowa gov-

erns upon the substantive issue of the existence of a

cause of action; (c) Iowa is, as to Nebraska, a foreign

state
;
(d) The law of a foreign state, in a Nebraska state

court, is a fact which must be pleaded and proved
;
(e) If

not so pleaded and proved it must be taken and held to be

identical with the law of the forum; (f) Therefore, in

this case, in the absence of such pleading and proof, the
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court was obliged to instruct, contrary to actuality, that

the governing substantive law of Iowa is identical with

that of Nebraska. '

'

As to this reasoning the court said

:

"In these steps the court will readily grant points (a)

and (b), and to the extent only of the practice in the local

state courts points (c), (d), and (e). But the conclusion

does not follow, for it neglects the distinction in origin

and nature of the federal and state courts and the rules

of judicial notice which must be applied in this court."

The court rejected the summary ruling in the Waggaman

case pointing out ''.
. . the lack of thoroughness and matur-

ity in its discussion of the point here argued." The court

pointed out that the Erie and Klaxon cases and Griffin v. Mc-

Coach, 313 U.S. 498, 85 L.Ed. 1481 do not nullify the federal

judicial notice rules. The court ruled

:

''Erie R. Co. v. Tompkins, supra, neither overrules uor

impinges upon that rule of pleading and evidence rather

than of substantive law, which has long been recognized

as obligatory upon the federal courts. _/'***

"There is no question respecting whose law governs.

The only distinction arises in the technique of pleading

and proof, and that distinction issues from a very real

ditference in the constitution of the two judicial sys-

tems."

The court held that it was bound to observe Nebraska con-

flict of laws rules and thus to administer the actual Iowa law,

but that it was not affected by the Nebraska foreign law pre-

sumption and must apply the federal judicial notice rule.

This case is on all fours with the case at bar, even though

this court has before it the other facet of the procedure by

which federal courts ascertain the effect to be given to for-

eign law which has not been pleaded or proved—the foreign

law presumption. Appellant's position is consistent with the

requirement imposed on the district court by the Erie,



12

Klaxon and McCoach cases to apply the Washington conflict

of laws rules. The Washington court would have applied the

substantive law of the place where the accident happened.

Richardson v, Pac. Pwr. & L. Co., 11 Wn.2d 288, 118 P.2d 985

;

Jeffery v. Whihuarth College, 128 F.Supp. 219.

B. c§ 0. R. Co. V. Reaux, supra, involved a life insurance

contract governed by Maryland law, under which an in-

sured \s attempt to change the beneficiary during lifetime was

ineffective without the insurer's consent. Under Ohio law the

insurer's consent was not required. Suit on the policy was

brought in the Ohio district court. Ohio recognized that the

validity of the contract was governed by Maiyland law which

was not pleaded or proved. Ohio would not take judicial

notice of the Maryland law, but would presume it to be the

same as Ohio law.

Here again the situation is parallel to that before this

court. If the federal court were to apply the state foreign law

presumption, one result would obtain. If it were to apply the

federal rule and take judicial notice of Maryland law, a con-

trary result would follow. In the instant case, assuming the

accident happened outside of British Columbia, the applica-

tion of appellee's version of the Washington foreign law pre-

sumption would produce a recovery for appellee by requiring

the federal court to presume, contrary to actuality, that the

law of Canada seaward of British Columbia was identical to

the Washington death statute. But appellant would have

prevailed had the district court followed its own foreign law

presumption rule, or had evidence been admitted to show

there was no wrongful death statute at the place where the

court found the accident happened. In the Reaux case, too,

the plaintiff relied upon the conflict of laws cases to support

her contention that the federal court was required to apply
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the state foreign law presumption. The court rejected this

contention in a well-reasoned opinion in which it properly

classified the cases and held that federal judicial notice rules

were procedural and applicable. Pertinent portions of the

court's opinion are quoted in the Appendix to this brief.

Other decisions in accord with the Petersen and Reaux cases

are: Alcaro v. Jean Jordeau^ 138 P.2d 767 (CCA-3) ; Indiana

Bank of Indianapolis v. Goss, 208 F.2d, 617 (CCA-7) ; Trust

Co. of Chi. V. Penn. R. Co., 183 F.2d 640 (GCA-7) ; Prudential

Ins. Co. V. Carlson, 126 F.2d 607 (CCA-10) ; Zell v. American

Seat. Co., 138 F.2d 641 (CCA-2) ; Gallup v. Caldwell, 120 F.2d

90 (CCA-3); George v. Stanfield, 33 F.Supp. 486 (Ida.);

Wells Fargo v. Titus, 41 F.Supp. 171 (Tex.) ; Colello v.

Sundquist, 137 F.Supp. 649 (N.Y.) ; Metropolitan Life In-

surance Co. V. Haack, 50 F.Supp. 55 (I/a.).

We now turn to the cases cited by appellee (Br. 10, 11).

Appellee has obscured the narrow and well-defined legal

issue here involved by indiscriminately citing cases not in

point, and by citing as authority cases turning on such sub-

stantive laws of the state of the forum as burden of proof,

res ipsa loquitur, the right to recover interest, and interpre-

tation of state statutes. Furthermore, appellee has loosely

joined together such terms as burden of jiroof and ])re-

sumption without recognition of the difference in effect be-

tween a presumption that forms a part of the substantive law

of a state and one that relates only to procedure or the tech-

nique of pleading and proof. In addition, appellee has cited

conflict of laws decisions which are expressly within the

limits of the rules laid down in the Erie and Klaxon cases, as

though determinative of the unrelated problem of what for-

eign law presumption the federal court shall apply—the issue

now before the court. None of the 14 cases supports appel-
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lee's contention that whenever federal and state rules as to

foreign law presumptions differ, the state rule must be ap-

phed. Only the following six cases even involve a foreign law

presumption, and none of these present the issue of two con-

flicting foreign law presumptions : F.A.R. Liq. Corp. v.

Brownell, 130 F.Supp. 691 ; Petersen v. Chi. R. Co., 138 F.2d

304; Sylvania Elec. v. Barber, 228 F.2d 842; Waggaman v.

General Fin. Co., supra, Krasnow v. National Airlines, 228 F.

2d 326; Molina v. Sovereign Co., supra.

In each of these cases the result would have been the same

whether the state or federal foreign law presumption were

invoked ; which presumption to apply was not in issue. None

of these cases discusses or even recognizes the problem of

whether the federal procedural rules of judicial notice and

foreign law presumption shall apply in a diversity case.

In Petersen v. Chi. G. R. Co., supra, the court refused to

apply the state foreign law presumption, and instead took

judicial notice of the laws of the foreign state under the fed-

eral judicial notice rule. Appellee's terse comment (Br. 11)

that "Iowa law presumed same as Nebraska" is wrong.

In Krasnoiv v. National Airlines, supra, the district court

applied New York law. The appellate court recognized that

under the New York conflict of laws rule, Florida law con-

trolled; but it refused to reverse on this ground because the

issue was raised for the first time in the plaintiff's reply

brief. The opinion disclosed that the federal and New York

foreign law presumptions were identical.

In Waggaman v. General Fin. Co., supra, the court failed

to recognize that a conflict of laws issue was not presented.

The court applied the state foreign law presumption which

was identical to the federal presumption. Even though the
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result would have been the same, the decision has been se-

verely criticized and is no longer the law even in that circuit.

Gallup V. Caldivell, supra; Alcarav. Jean Jordean, supra.

In Sylvania Elec. v. Barber, supra, the court properly ap-

plied the Massachusetts conflict of laws rule. Appellee's terse

statement (Br. 11) that the "Federal Court presumed Ne-

braska presumption of knowlege of danger same as Massa-

chusetts" is not true. Tlio court, on the question of whether

interest should be allowed as an element of damage, did pre-

sume that the common law of Nebraska was the same as the

common law of Massachusetts. The opinion does not indicate

whether the federal or state foreign law presumption was

invoked. The two rules were identical, and the same result

would have followed under either.

In F.A.R. Liq. Corp. v. Brounell, supra, the court held that

an affirmative defense based on German law was untenable

because not pleaded or proved. The court could not take ju-

dicial notice of the laws of a foreign country nor, under

Cuba V. Crosby, supra, presume that the laws of Germany

were the same as those of the forum. In her hurried attempt

to compile an imposing list of autliorities, appellee appar-

ently failed to notice that tliis was not a diversity case. A
choice between a state and federal foreign law presumption

was not involved.

In MoUna v. Sovcrrign Co., surra, it vras held tliat federal

courts can not take judicial notice of the law of a foreign

country. The court then applied what it considered to be the

federal foreign law presumption.

Adam Hat v. Lafco, 134 F.2d 101, has been erroneously

(»ited as holding that a federal court must apply the state

foreign law presumption. The court properly applied the
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conflict of laws rules of Pennsylvania and then took judicial

notice of the Delaware and New Jersey laws. This was con-

sistent with the procedural rules of Pennsylvania and federal

courts. Contrary to appellee's statement of the holding (Br.

11), the court applied no presumption. It did not even men-

tion the subject.

Appellee's unsupported assertions (Br. 7, 8, 11, 12, 49)

that the burden of proof in this case is on appellant, particu-

larly with respect to proof of the governing foreign law, is

the product of a superficial and erroneous concept. Appellee,

as plaintitf, had the duty to establish and prove a cause of

action. Groodrich, Conflict of Laws, page 193, Sec. 80. It has

not been suggested at any time that any Washington statute

or decision relieved her from this requirement.

Appellee alleged, and it may be assumed that she estab-

lished, the existence of R.C.AV. 4.20.010, the Washington

wrongful death statute. The assertion that appellant had the

duty to prove the governing foreign law, and to demonstrate

that appellee did not have a cause of action maintainable

thereunder, in order for it to prevail, is an incorrect state-

ment of appellant's duty, and a position unsupported by any

Washington authority. Appellee recognizes the correct rule

(Br. i5) where it stated that the Washington decisions fol-

low the rule that the party asserting the application of a

foreign law different from that of the forum has the duty

of pleading and proving that law. In this case the district

court's first inquiry should liave been to determine whether

or not the Washington court would have looked to the law of

Canada outside British Columbia as the law governing the

rights of the parties under the cause of action asserted. The

Washington conflict of laws rule on this point is that it will

apply the law of the place where the negligence culminated
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in injury. Richardson v. Pacific P. S L. Co., supra; Jeffery v,

Whitworth College, supra.

The rehearsed answer of witness Cunningham to counsel's

hypothetical question (R. 1066) to the elfect that the British

Columbia court would apply "United States" law, is without

legal significance. The witness receded from this position un-

der cross-examination, acknowledging that his view was

based solely on an English decision not controlling or binding

in Canada. Witness Bird testified that the Canadian rule is

that the law of the place where negligence culminates in in-

jury governs. Renvoi has been repudiated and is not followed

in the United States. Goodrich, Conflict of Laws, Sec. 7, p. 12.

From the evidence that was introduced, the court was able to

make findings of fact establishing the place of the accident,

the death of Sergeant Waldrep resulting from the negligence

of appellant, and the survivorship of the minor child for

whose benefit the suit was brought. There was no evidence

from which the court could make a finding as to the applicable

law in Canada seaward of low water mark. Had the case been

in the state court for adjudication, appellee ^s position is that

her failure of proof of the applicable foreign law would have

been aided by the procedural device of a presumption that

the foreign law was identical to the Washington law. Appel-

lee selected the federal court as the forum. It is prohibited by

its rules from taking judicial notice of the laws of foreign

countries and from presuming that such laws are the same as

local statutes. She has not established a right to relief.

The district court's memorandum decision (R. 72-80) and

findings and conclusions (R. 82-91) do not indicate how the

district court arrived at the result that the Washington death

act "governs the right of action herein sued upon in Count 1

of the Gorier case, no other applicable law being pleaded or
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proved." (R. 73). Until final argument, no reference was

made by counsel for either party to the existence or applica-

bility in this case of any foreign law presumption. The court

declined in proceedings subsequent to trial to clarify its

memorandum decision or to state in either the findings or

conclusions what presumption, if any, it had applied. Did the

district court erroneously apply the Washington foreign law

presumption, or did it correctly regard the federal foreign

law presumption applicable and then misconstrue it, as oc-

curred in Molina v. Sovereign, supral

The distinction between substantive matters governed by

the Erie case and procedural matters, with respect to wliich

federal courts must apply their own rules, is carefully drawn.

"Procedural rules are those which concern methods

of presenting to a court the operative facts upon which
legal relations depend; substantive rules . . . concern the

legal effect of those facts after they have been estab-

lished." Stumberg, Conflict of Laws, page 128, Ch. VI.

Professor Goodrich, Conflict of Laws, Second Edition, Sec.

12, p. 24, recognizes that, since the Erie case, federal courts

must observe the conflict of laws rules of the state in which

it sits. A distinction is made by the court between matters

that relate to substance, or matters of right, and those which

relate to procedure, or matters of remedy (Sec. 77, p. 187).

Procedure is governed by the internal law of the forum re-

gardless of where the transaction occurred (Sec. 77, p. 189),

whereas substance is determined by the law where the trans-

action took place (Sec. 80, p. 193). Procedure "relates to the

process or machinery by wliich the facts are made known to

the courts." Lorenzen, The Statute of Frauds and the Con-

flict of Laws, 32 Yale Law Journal 311, 325.

When a case contains unproved foreign law elements
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which cannot be judicially noticed, Prof. Goodrich sets forth

the courses open to the court : (1) The party whose action or

defense depends on a foreign law and who fails to prove it,

loses because he has not made out his case. (2) The court may

apply the internal law of the forum to the facts presented on

the ground that this is the only law before the court. (3) If

neither of the above courses is taken, certain presumptions

may be indulged. He then points out that the foreign law pre-

sumption is procedural, not substantive^ because it relates to

the manner in which facts are to be proved rather than to the

facts themselves. (Sec. 80, 81, pp. 195-8)

On each of these approaches appellant is entitled to judg-

ment. Under (1) appellee's action depended on the law of

Canada ; that was not proved, and she therefore failed to

make out her case. Under (2) the district court could not

apply the Washington death act directly because it has no

extraterritorial force or effect (Appellant Br. 40-45). This is

conceded (Appellee's Br. 24). Under (3) the district court

had the duty to follow the federal foreign law presumption

rule, a matter of procedure governed by the forum.

The remaining cases cited by appellee (Br. 10) involve

substantive issues where the federal courts yield to the local

law of the state in diversity cases. Representative of this type

of case are New York L. Ins. Co. v. Rogers, 128 F.2d, 784, and

Equitable Assur. Soc. v. MacDonahl, 9G F.2d 437, where the

court applied state laws as to burden of proof of affirmative

defenses. In Hagen v. Washington W. P. Co., 99 F.2d 614, the

state substantive doctrine of res ipsa loquitur was applied.

In Bank of America v. Parnell, 352 U.S. 29, 1 L.Ed.2d 93,

Palmer v. Hoffman, 318 U.S. 109 87 L.Ed. 645, and Cities

Serv. Co. v. Bunlap, 308 U.S. 208, 84 L.Ed. 196, the court

simply held that state law determines the necessary elements
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of a cause of action. Such matters are substantive and require

reference to local law. These cases involved respectively the

duty to show good faith of the holder of a forged instrument

;

freedom from contributory negligence; and that the record

title holder to real property was not a bona fide purchaser.

The other three cases relied on by appellee, Klaxon Co. v.

Stentor, Sylvania v. Barber, supra, and Sampson v.

Channell, 110 F.2d 754, are holdings that the duty of the fed-

eral court to apply local substantive law extends to conflict

of laws. This was pointed out in Petersen v. CM. G. W . R. Co.,

138 F.2d 304, where the court, in refusing to apply the state

foreign law presumption and recognizing it to be simply a

procedural rule, stated:

"There cannot possibly, therefore, have been any vio-

lation of Erie Railroad Co. v. Tompkins and Klaxon Co.

V. Stenfor Electric Mfg. Co^., supra, in the present situa-

tion, for those decisions go no further in their concrete

application, than to require a federal court to follow the

same substantive rules in diversity of citizenship cases

that a state court would have applied in the particular

case . .
.''

VI. Cost of Transcript and Record
Appellee's contention (Br. 46-47) that the cost of the rec-

ord relating to the negligence issues should not be taxed

against her is without merit. Appellant has not appealed

from the district court's findings on negligence. So far as the

issues on appeal are concerned, reference to the court's 12

findings on negligence (R. 84-87) is sufficient for all legiti-

mate purposes of the litigants.

The judgment should be reversed.

Respectfully submitted,

Karr, Tuttle & Campbell,
Carl G. Koch
Coleman P. Hall
Attorneys for Appellant
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APPENDIX

The following is a portion of the opinion in B. S 0. R. Co.

V. Reaux, 59 F.Supp. 969, pages 974-975

:

'^The court is of the opinion that claimant's position is un-

tenable in that it advances an unwarranted extension of the

doctrine of these Supreme Court cases, all of which stem

from Erie R. R. Co. v. Tompkins, 304 U.S. 64, 58 S.Ct. 817,

82 L.Ed. 1188, 114 A.L.R. 1487. The Supreme Court has held

merely that, in diversity of citizenship oases, a Federal court

must apply the conflict of laws rules of the state in which it

sits. The court did that in this case. The conflict of laws ques-

tions involved were what law governed the construction of

the contract of insurance in question, and where that contract

had been made or entered into. Ohio law, as handed do^vn by

the Supreme Court of Ohio in Alropa Corporation v. Kirch-

ivehn, 138 Ohio St. 30, 33 N.E.2d 655 (cited in court's Opin-

ion), was to the effect that the constrnction of a contract is

governed by the law of the state where such contract is made

or is to be performed. It is not disputed that the contract was

made in Maryland. The court, in its opinion, again cited Ohio

law, along with other authority, to the effect that the place

where the insurance application is made and accepted and the

policy delivered is the place where the contract is entered

into. The law of Maryland, therefore, was to be applied by

this court because that would be the law which the courts of

Ohio would apply.

"It does not follow, however, that because Ohio courts

would not take judicial notice of the law of Maryland, this

court may not do so. The doctrine of judicial notice is not a

conflict of laws rule. In discussing this same question the

court, in Petersen v. Chicago, Great Western Ry. Co., D.C.,

3 F.R.D. 346, at page 348, called it a 'rule of pleading and
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evidence rather than of substantive law, * * *.' A concise and

well-reasoned statement on this question is that of Judge

Goodrich in Gallup v. Caldwell, 3 Cir., 120 F.2d 90 at page 94:

*This rule as to judicial notice is not aifected by Erie II. R. v.

Tompkins, 1938, 304 U.S. 64, 58 S.Ct. 817, L.Ed. 1188, 114

A.L.R. 1487. That case dealt with the question of the appli-

cation of the substantive hxw of a given state, not how such

substantive law is brought to the attention of a federal court.

Indeed it is implicit in the Toiupkins decision that it did not

affect the rule as to judicial notice in the federal courts since

the Supreme Court remanded the case to the Circuit Court

of Appeals with instrnctions that the law of Pennsylvania

be applied, even though the Pennsylvania law was not plead-

ed or proved, and the case was tried in the Southern District

of New York. We conclude, therefore, that in the instant liti-

gation we take judicial notice of the law of New Jersey in so

far as it is applicable to the rights of the parties in this case.'

"See, to the same effect, Alcaro ct al v. Jean Jordeau, Inc.,

3 Cir., 138 F.2d 767 ; Wells Fargo Bank & Union Trust Co. v.

Titus, 41 F.Supp. 171; Metropolitan Life Ins. Co. v. Haack,

et al., D.C, 50 F.Supp. 55; George v. Stanfield et id., D.C, 33

F. Supp. 486.

"While it is true that the case of Waggaman v. General

Finance Co., supra, sustains the position of claimant Welsh-

hans, there should be considered, in the words of the court in

Petersen v. Chicago, Great Western Ry. Co., supra, 3 F.R.I),

at page 348, ' the lack of tho roughness and maturity in its dis-

cussion of the point here argued.' It should also be noted

that the two cases from the Third Circuit, decided after the

Waggaman case, viz., Gallup v. Caldwell, supra, and Alcaro^

V. Jean Jordeau, supra, are directly opposed to the doctrine

of that case so that it can no longer be considered the law of

the Circuit. '

'
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In remanding the instant case and permitting appel-

lant to amend its answer, the court invokes Federal Rule

of Civil Procedure 15'(b), wherein it is provided that:

^^Amendments to Conform to the Evidence.

When issues not raised by the pleadings are tried

by express or implied consent of the parties, they

shall be treated in all respects as if they had been

raised in the pleadings. Such amendment of the

pleadings as may be necessary to cause them to con-

form to the evidence and to raise these issues may
be made upon motion of any party at any time, even

after judgment; but failure so to amend does not

affect the result of the trial of these issues. If it is

not within the issues made by the pleadings, the

court may allow the pleadings to be amended and
shall do so freely when the presentation of the

[1]



merits of the action will be subserved thereby and
the objecting party fails to satisfy the court that

the admission of such evidence would prejudice him
in maintaining his action or defense upon the mer-

its. The court may grant a continuance to enable the

objecting party to meet such evidence.''

It is the belief of the appellee that the application of

this rule and the resulting conclusion of the court, was

based upon a fundamental misunderstanding of the

record, and that when the record is correctly consid-

ered, that the application of the appellant to amend

(coming as it did twenty-eight days after the conclu-

sion of the trial and announcement of the oral decision

of the court) was properly denied.

The decision of the lower court should be affirmed, or,

in the alternative, this petition should be granted, for

the reasons that:

1. This Court's decision is based upon a misunder-

standing of the record. Proper consideration of the rec-

ord requires a result contrary to the results reached in

the court's opinion.

2. Federal Rule of Civil Procedure 15(b) has no ap-

plication herein.

3. The trial court correctly exercised its discretion. A
contrary finding results in serious prejudice to appellee.

4. The proposed amendment does not present a legal-

ly sufficient defense.

5. There was no '^ excusable neglect" on the part of

the appellant, but in fact there was a complete lack of

diligence on its part.



1. Misunderstandings of the Record

As has been suggested, appellee respectfully submits

that this Court misunderstood the record on two mate-

rial points. The first misunderstanding is quite appar-

ent from the Court's statement that

:

''Gorter's objection that she has not the funds to

pay for an investigation of the law of the Domin-
ion is no more a ground for refusing the right to

amend than if it had been claimed as a ground for

dismissing the answer." (Court's Opinion, p. 3,

March 28, 1958)

No such ohjectiofi was made in the consideration of this

amendfnent. The reference thereto concerned a previous

motion to amend by the appellant, made before trial

wherein the appellant, for the first time asked leave to

plead a foreign law (Families' Compensation Act of

British Columbia) as applicable to the case at bar (R.

45, 46). That motion was made more than three years

after the service of the Summons and Complaint and

approximately one month prior to trial. Plaintiff ob-

jected to its timeliness but the court granted leave to

amend and the amended pleading became an acknowl-

edged issue in the trial of the case. Pursuant to that

amendment the appellee did expend her funds, did make

an investigation of the law of the Dominion of Canada

and did proceed to trial on the basis of the amended

pleading.

However, the motion with which we are now con-

cerned was first filed with the court after completion of

the trial, twenty-eight days after the announcement of

the court's oral decision and one day prior to the formal

entry of the Findings of Fact and Judgment in the ac-



tion (R. 58, 92). It was denied by the trial court on the

day of the entry of the final judgment. Actually there is

nothing in the record to show on what basis the trial

court, exercising its discretion, denied the motion. Thus,

the reference to ^'Gorter's objection" in the court's

opinion is in error.

The second misunderstanding of the record is even

more grave. In the court's opinion the statement is

made that :

''Evidence of the law of Canada had been ob-

jected to at the hearing as being beyond the scope

of the pleadings and no showing was made that the

omission of the evidence to sustain the motion for

the amended pleading would prejudice Gorter."

(Court's Opinion, p. 3, March 28, 1958)

No attempt was made by any witness, by pleading, by

trial amendment, by offer of proof, or in any other

fashion to introduce the subject matter of the post-trial

amendment (Canadian law applicable seaward of low

water mark) at the time of trial. This is conceded even

in appellant's affidavit in support of the subject amend-

ment, wherein it is stated

:

''However the court in its oral decision found

that the accident did not occur in British Columbia,

and defendant is now for the first time confronted

with this assertion. Prior to this time, defendant

had no occasion to plead and prove the law existing

outside of British Columbia, and any attempt to

do so would have ieen improper a/nd ohjectionable.

It was only after the court's finding that the law

outside of British Columbia became pertinent and

applicable." (R. 59) (Emphasis supplied)

Perhaps this Court's misunderstanding of the record



was based upon appellant's completely erroneous state-

ments made throughout its opening brief and its reply

brief, that an attempt was made by appellant to intro-

duce the law of Canada seaward of low water, and that

the court denied the introduction of such evidence. A
careful reading of the testimony involved, and we urge

the court's scrutiny thereof, makes it clear that appel-

lant was only attempting to prove that by Canadian law

the province of British Columbia had been given exclu-

sive authority to legislate within its territorial jurisdic-

tion and that no Canadian statute superseded the Brit-

ish Columbia statute applicable within that territorial

limit. This is true of the record as a whole and particu-

larly true of the testimony of appellant's witness, Mr.

John Bird, quoted in appellant's brief and set forth in

the record (R. 1024-1042). It is even conceded by ap-

pellant, as shown above, in the very affidavit submitted

in support of the motion to amend.

2. Federal Rule of Civil Procedure 15(b) Has No Ap-

plication Herein

This rule appears to be primarily directed toward

the allowance of amendments to conform pleadings to

the evidence, when issues not within the pleading are

tried by express or implied consent of the parties or

when evidence is offered by one party and objected to

at the trial on the ground that it is not within the issues

made by the pleadings. This latter portion of the rule,

quoted by the court, assumes that the evidence is of-

fered during trial and the objecting party heard at the

trial on the question of prejudice. With a proper un-

derstanding of the record in this case, particularly the
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fact that no evidence was offered by the appellant con-

cerning the law of Canada applicable seaward of low

water mark, it is difficult to understand the formal ap-

plication of this rule to this case. Likewise, in view of

the tardiness of the application to amend there is noth-

ing in the record to show whether or not the trial court

found prejudice. Bearing in mind that the amendment

was not argued until the date the Findings of Fact and

Judgment were entered, this is not surprising, and the

record, as made, does not afford this Court the oppor-

tunity to determine that there was, in fact, no prejudice.

It is axiomatic that the right to amend is addressed

to the sound discretion of the trial court within the pur-

view of the Federal Rules of Civil Procedure and will

only be disturbed for gross abuse of discretion. The

Federal courts, including this Court, have announced

the rule as such.

Eeay v, PhUlips, 201 F.2d 220 (9th Cir.) :

^^ Courts are given wide discretion in granting

or refusing leave to amend after the first amend-

ment, and only upon gross abuse will their rulings

be disturbed. Wittmayer v. U. S., 9th Cir. 1941, 118

F.2d 808, 809 ... " (Emphasis supplied)

Lorentz v, R.K,0, Radio Pictures, 155 F.2d 84 (9th

Cir.) Cert, denied 329 U.S. 727, 91 L.Ed. 629:

''It was not error for the court to deny appel-

lant the opportunity to amend his complaint. He
did not request permission to do so in the trial

court except as to certain minor details for which

permission was granted. There was no suggestion

in the complaint of fraud or mistake and no pres-

entation of facts which would be pertinent to a

defense based upon waiver or estoppel which he



now asks the opportunity to allege and prove. If

appellant had evidence as to any such defenses he

should have filed counter-affidavits in the sum-

mary judgment proceedings. Nahtel Corporation

V. West Virginia Pulp & Paper Company, 2nd
Cir. 1944, 141 P.2d 1. The allowance of amend-
ments after issue joined is discretionary with the

trial court and refusal of leave to amend is ground
for reversal only upon aibuse of discretion. U.S. v.

Lehigh Valley R. Co. 1911, 220 U.S. 257, 31 S.Ct.

387, 56 L.Ed. 458; Maryland Casualty Co. v. Hosi-

ner, 1st Cir. 1937, 93 F.2d 365; O'Quinn v. U.S.,

SthCir. 1934, 70F.2d599.''

3. The Trial Court Correctly Exercised Its Discretion.

A Contrary Finding Results in Serious Prejudice to

Appellee.

It might be well to examine the state of the record

before the trial court at the time of its ruling on this

motion. The complaint had been filed in this case more

than three years prior to the date of the trial. During

motion procedure in the early stages of this litigation

appellee had advised appellant by memorandum filed

with the court that in the absence of appellant's proper

pleading of law at the place of impact, that the Wash-

ington rule of presumption would apply (R. 21, 22).

Approximately one month before trial the parties were

ordered by the court to prepare their proposed pre-

trial order. At that time appellant first proposed an

amendment to plead foreign law, purportedly appli-

cable at the place of impact. Appellee objected to the

timeliness of this motion on the grounds that it would

result in economic hardship to plaintiff Gorter to ob-

tain a briefing and proper presentation of foreign law
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at that stage of litigation. Nevertheless, the trial court,

exercising its discretion, allowed the amendment.

Thereupon plaintiff prepared her case, expended her

funds, went through pre-trial procedure, and tried the

case over a period of weeks upon the issues framed pur-

suant to an amendment made one month before trial.

Inherent in the appellee's theory of the case pursu-

ant to that amendment was the applicability of the

British Columbia statute at the situs of the accident.

The trial court found, as a result of the evidence so

submitted, that the British Columbia death statute did

not cover the area where the plane landed and the death

occurred, a holding which the Appellate Court now

affirms.

It is apparent from the trial record that both par-

ties, particularly appellant, recognized that there was

an issue as to whether or not the Families' Compensa-

tion Act of British Columbia applied at this location.

This is perhaps best illustrated by the evidence adduced

by the appellant itself on its case in chief wherein it

attempted to prove the location to be landward of low

water mark, called witnesses to so testify and even went

so far as to call a tide expert on this point. Appellant

understood the issues involved in this proceeding.

Kuhnv. Civil Aeronautics Board, 183 F.2d 839 (Cir.

Crt, B.C.) :

^'If it is clear that the parties understand ex-

actly what the issues are when the proceedings are

had, they cannot thereafter claim surprise or lack

of due process because of alleged deficiencies in

the language of particular pleadings. Actuality of
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notice then must be, but the actuality, not the tech-

nicality, must govern."

The amendment now proposed is not offered in sup-

port of proffered evidence, nor upon an offer of proof.

It is purely and simply an attempt to now try the case

on a different state of facts, of which the appellant was

aware prior to the trial.

A strikingly similar case to the instant case is Bank-

ing and Trading Corp. v. R.F.C., 15 P.R.D. 360 (U.S.

D.C. N.Y. 1954). In the cited case, defendant moved to

amend its answer to include the defense that plaintiff

lacked capacity to sue. Defendant admitted that if the

motion were granted, plaintiff might be barred by a

statute of limitations. As in the present case, the de-

fendant had delayed three years before attempting to

raise the defense. Recognizing the inherent prejudice

to the plaintiff in the cited case, the court said

:

''It is true that amendments to pleadings are

liberally granted in the Federal courts. Neverthe-

less, permission to amend, when the parties may
no longer do so, by right, as in the case here, lies

within the court's discretion and is to be freely

granted in those instances where justice so re-

quires. No reason has been shov^m by defendant to

justify permitting its proposed defense at this

late date. Indeed there are convincing reasons

why the defense should be barred. The action was

begun almost three years before the present mo-

tion was made. The defendant served both an an-

swer and an amended answer without raising the

issue of plaintiff's capacity to sue. . . . Further-

more, defendant has openly admitted that if its

present motion is granted it will raise the defense

of the statute of limitations as a bar to any attempt
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by plaintiff to amend its complaint. . . . Thus, to

grant the amendment would he to reward the de-

fendant for its own neglect in failing to a^ssert

sooner, an alleged defense. ... I am saying that in

the interests of justice and expedition, the defend-

ant's neglect should not form the basis for a de-

cided advantage to it and if not certainly at least

the possibility of getting plaintiff out of court."

(Emphasis supplied) 15 F.R.D. at 361, 362.

The instant case is, in fact, an a fortiori situation

since this proposed amendment came even after the

conclusion of the trial and the announcement of the

court's oral decision.

4. The Proposed Amendment Does Not Present a Le-

gally Sufficient Defense

In addition to the requirement that the admission

of evidence and proposed amendment must not preju-

dice the opposing party, a further requirement of Rule

15(b) is that the presentation of the merits will be sub-

served unless the amendment is allowed.

If it were admitted arguendo that a cause of action

for wrongful death is foreign to the common law and

is a creature of statute, and if it were further admitted

arguendo that there was no such statute at the place of

impact, the affidavit submitted in support of the motion

to amend is still incomplete. Obviously such application

of fundamentals assumes that the cause of action was

created in the territory so affected, but the law of Can-

ada as shown by the evidence and testimony of Mr.

Cunningham, Chairman of the Maritime Law Subsec-

tion of the Canadian Bar Association for British Co-
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lumbia, and a member of the Air Law Subsection for

British Columbia for the Canadian Bar Association, is

that where the wrongful acts occurred outside of that

jurisdiction the law of the place where the negligence

occurred governs.

'

' The second reason is that even if the wrongful

act or acts of negligence occurred above low water,

under our law the tort is deemed to be committed

where the wrongful acts take place and not neces-

sarily where the injury is received. Even if the

wrongful act or acts occurred in the air or in Brit-

ish Columbia it would be my opinion in the facts

stated, including the fact that the deceased was a

United States citizen, the aircraft was a United

States aircraft, and the corporate aircraft carrier

was domiciled in the United States, that the court

in British Columbia would apply the law of the

United States." (R. 1066)

In the instant case the wrongful acts occurred outside

of the jurisdiction of the place of impact and primarily

within the State of Washington, where patently a

statute exists permitting the plaintiff's suit. The testi-

mony of Mr, Cunningham is not disputed in the affi-

davit. Thus, the affidavit is obviously incomplete on its

face and cannot be deemed to state an adequate defense.

5. There Was No "Excusable Neglect'' on the Part of the

Appellant, But in Fact Tlicre Was Complete Lack of

Diligence on Its Part

While this Court's decision that the post-trial amend-

ment should have been allowed is based upon the mis-

understanding that appellant offered evidence pertain-

ing to Canadian law applicable seaward of low water,
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the affidavit in support of the amendment affirmatively

denies that any evidence of the Canadian law applicable

seaward of low water was offered. Instead the affidavit

relies solely on ''surprise" (R. 59). The court's opinion

appears to accept this explanation by alluding to ap-

pellant's failure to meet the proper issues of the case

as ''excusable error." It is difficult to take this claim

of surprise seriously. Often litigants are surprised that

a court finds against them on a question of fact, but

when the fact sought is inherent in the assertion of the

defense itself, the finding can hardly be classified as

"surprise." As has already been seen, the complaint

had been on file for approximately three years. Defend-

ant, for the first time, sought to plead the applicability

of foreign law one month before the trial and set forth

the alleged applicability of the Families' Compensation

Act of British Columbia as a defense. Obviously, in

order to avail itself of this defense it was incumbent

on the defendant to show that the Families' Compen-

sation Act of British Columbia was the law of the place

where the accident occurred and that it was the sole

and exclusive remedy at that governing point. This was

a fact necessary to its defense and recognized as such

during the trial. It is repetitious to refer again to the

testimony of the defendant's own witnesses on this

very point and its serious attempts to relate their testi-

mony to a location landward of low water mark. Rec-

ognizing that a favorable finding on this particular

point was essential to its defense, how can its own fail-

ure of proof, at this point, be classified as "excusable

error"?
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Having failed to so prove the defendant now, belat-

edly, attempts to state that it really didn't make any

difference where the accident occurred, that regardless

of location, the plaintiff's action is barred. The defend-

ant investigated the accident, knew where it happened,

was on the scene immediately thereafter, was repre-

sented by able counsel and certainly must have antici-

pated many weeks before, the defense which it now

seeks to assert. It would seem that the most ordinary

kind of diligence would require the assertion of the

now purported defense, prior to a costly trial. If the

defense in fact existed, it was there to see, and the sim-

plest form of pleading or offer of proof would have

brought it to the court's attention. Again referring to

Kuhn V. Civil Aeronautics Board (supra), the language

of the court is particularly pertinent

:

^'If it is clear that the parties understand ex-

actly what the issues are when the proceedings are

had, they cannot thereafter claim surprise or lack

of due process because of alleged deficiencies in

the language of particular pleadings. Actuality of

notice then must be, but the actuality, not the tech-

nicality, must govern."

It is, of course, the position of the appellee that even

had it been so presented, it was not an adequate defense.

This has been referred to supra, but the failure of the

zealous attempt to prove one set of facts, and to now

assert a possible defense which the most casual consid-

eration would have disclosed, is hardly, in the opinion

of the appellee, ''excusable error."

Appellee submits that the probable answer to this

gross lack of diligence is that appellant recognized at
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all times the inadequacy of the defense it now seta'

forth in its proposed amendment and elected to try its

case on what appeared to it as being a stronger posi-

tion. But even if there is some other explanation for

appellant's neglect, the fact remains that to grant the

amendment at this time, would be to reward the appel-

lant for its own neglect in failing to assert sooner an

alleged defense. That appellee Gorter would be corre-

spondingly prejudiced goes without saying. The lower

court's discretion in this matter should be affirmed by

this Court.

Respectfully submitted,

Williams, Kinnear & Sharp
John W. Riley

Ronald A. Murphy
Attorneys for Appellee.

Counsel for Appellee certify that in their judgment

this Petition for Rehearing is well founded and is not

interposed for delay.

Williams, Kinnear & Sharp

John W. Riley

Ronald A. Murphy
Attorneys for Appellee,
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In the United States District Court, for the North-

em District of California, Southern Division

Criminal No. 35569

UNITED STATES OF AMERICA,
Plaintiff,

vs.

ROBERT LEE KORTE,
Defendant.

INDICTMENT

Violation: Section 12(a), Universal Military Train-

ing and Service Act (50 U.S.C, App. 462(a))

The Grand Jury charges that : Robert Lee Korte,

defendant herein, being a male citizen, of the age

of 24 years, residing in the United States and

under the duty to present himself for and submit

to registration under the provisions of Public Law
759 of the 80th Congress, approved June 24, 1948,

known as the ^^ Selective Service Act of 1948," as

amended by Public Law 51 of the 82nd Congress,

approved June 19, 1951, known as the ^^ Universal

Military Training and Service Act," hereinafter

called ^^said Act," and thereafter to comply with

the rules and regulations of said Act, and having, in

pursuance of said Act and the rules and regulations

made pursuant thereto, become a registrant of Local

Board No. 40 of the Selective Service System in

the City of San Francisco, County of San Francisco,

State of California, which said Local Board No. 40

was duly created, appointed and acting for the area
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of which the said defendant is a registrant, did, on

or about the 26th day of November, 1956, in the

City and County of San Francisco, State and

Northern District of California, knowingly fail to

perform such duty, in that he, the said defendant,

having theretofore been duly classified in Class

l-0,did then and there knowingly refuse and fail

to comply with the order of his said Local Board

No. 40, to report to his said Local Board No. 40 to

be given instructions to proceed to a place of em-

ployment designated by said Local Board No. 40

for the purpose of doing civilian work contributing

to the maintenance of the national health, safety

and interest as provided in the said Act and the

rules and regulations made pursuant thereto.

A True Bill.

/s/ W. I. KOHNKE,
Foreman.

/s/ LLOYD H. BURKE,
United States Attorney.

Approved as to form:

/s/ J, H. RIORDAN, JR.

Bail, $500.00.

/s/ O. D. HAMLIN.

[Endorsed]: Filed March 27, 1957.
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[Title of District Court and Cause.]

WAIVER OF JURY TRIAL

In conformity with Rule 23 of the Rules of

Criminal Procedure for the District Courts of the

United States, effective March 21, 1946, we, the

undersigned, do hereby waive trial by jury and re-

quest that the above-entitled cause be tried before

the Court sitting without a jury.

Dated: San Francisco, California, May 29, 1957.

/s/ ROBERT LEE KORTE,
Defendant.

/s/ RICHARD J. WERTHEIMER,
Attorney for Defendant.

/s/ DONALD B. CONSTINE,
Assistant United States

Attorney.

Approved

:

/s/ EDWARD P. MURPHY,
Judge, United States District Court, Northern Dis^

trict of California.

[Endorsed] : Filed May 29, 1957.
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United States District Court, for the Northern

District of California, Southern Division

No. 35569

UNITED STATES OF AMERICA,

vs.

ROBERT LEE KORTE.

JUDGMENT AND COMMITMENT

On this 17th day of June, 1957, came the attorney

for the government and the defendant appeared in

person and with counsel.

It Is Adjudged that the defendant has been con-

victed upon his plea of Not Guilty, and a Finding

of Guilty after trial by Court, Jury having been

waived in writing of the offense of Violation of

Title 50 U.S.C., § 12(a) App. 462(a), Universal

Military Training and Service Act, in that on No-

vember 26, 1956, deft, knowingly failed to perform

work contributing to the maintenance of the

national health, safety & interest as charged in the

One (1) Count Indictment and the court having

asked the defendant whether he has anything to say

why judgment should not be pronounced, and no

sufficient cause to the contrary being shown or ap-

pearing to the Court,

It Is Adjudged that the defendant is guilty as

charged and convicted.

It Is Adjudged that the defendant is hereby com-

mitted to the custody of the Attorney General or
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his authorized representative for imprisonment for

a period of Nine (9) Months.

It Is Adjudged that Defendant be gi*anted bail

on appeal, bail set in the amount of $500.00.

Examined by

:

/s/ DONALD B. CONSTINE,
Asst. U. S. Atty.

It Is Ordered that the Clerk deliver a certified

copy of this judgment and commitment to the

United States Marshal or other qualified officer and

that the copy serve as the commitment of the de-

fendant.

/s/ MICHAEL J. ROCHE,
United States District Judge.

Entered June 20, 1957.

[Endorsed]: Filed June 19, 1957.

[Title of District Court and Cause.]

NOTICE OP APPEAL

To the Honorable Michael J. Roche, Judge of the

United States District Court of Appeals and

To Donald Constine, Attorney for plaintiff.

Take Notice that the defendant in the above-en-

titled action hereby appeals to the United States

Court of Appeals, Ninth Circuit, from the judg-

ment herein made and entered in the said United
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States District Court on the 17th day of June, 1957,

in favor of said plaintiff and against said defendant

and from the whole of said judgment.

Dated: June 17, 1957.

/s/ RICHARD J. WERTHEIMER,
Attorney for Plaintiff.

[Endorsed] : Filed June 21, 1957.

In the District Court of the United States, for the

Northern District of California, Southern Di-

vision
No. 35,569

UNITED STATES OFAMERICA,
Plaintiff,

vs.

ROBERT LEE KORTE,
Defendant.

Before: Hon. Michael J. Roche, Judge.

REPORTER'S TRANSCRIPT

Appearances:

For the Plaintiff

:

LLOYD H. BURKE,
United States Attorney, By

DONALD B. CONSTINE, ESQ.,

Assistant United States Attorney.

For the Defendant

:

RICHARD J. WERTHEIMER, ESQ.
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Monday, June 3, 1957—10:00 o 'Clock A.M.

OPENING STATEMENT ON BEHALF
OP THE PLAINTIPP

Mr. Constine: If it please the Court, the file

in this case indicates that an indictment was re-

turned against this defendant on March 27, 1957.

The defendant plead not guilty and waived a jury

trial. So we have before your Honor for Court trial

this morning this case.

The indictment charges, your Honor, that this

defendant is 24 years of age and is a registrant of

Local Board 40. That is in San Prancisco.

The indictment charges that he was classified 1-0,

which is a conscientious objector classification.

The indictment charges that he refused to report

to his local board to be given instructions to proceed

to a place of employment to perform work which

would contribute to the national health, safety and

interest, in lieu of induction. In other words, your

Honor, this indictment charges that this defendant

was classified as a conscientious objector and refused

to perform civilian work in lieu of induction.

The government will show, your Honor, that this

defendant, back in 1952 and 1953, was classified

1-A and was ordered to report for induction. We
will prove that this defendant refused to report for

induction and was indicted for that refusal to re-

port for induction as a 1-A classified [3^] regis-

trant. We will show that he was convicted in this

•Page numbering appearing at top of page of original Reporter's

Transcript of Record.
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the document I have numbered as No. 2 with a slip

of paper in the file. That is the special form for

conscientious objection received by the local board

on April 21, 1952.

On the first page of that document, in the middle

of the page, where it says ^^ Claim for Exemption,"

the defendant indicates he is opposed to both com-

batant and non-combatant service in the armed

forces.

I wish to call your Honor's attention to page 3 of

that same questionnaire. The defendant indicates in

Item 1 that he was a member of the Reserve Of-

ficers Training Corps, University of California, and

he states, however, he was a member because it was

compulsory to be so. He also states that he is a

member of Jehovah's Witnesses, and on the bottom

of that page he states he has been a member of the

Lutheran Church in San Francisco.

I wish to call your Honor's attention to a docu-

ment that I have marked as No. 3 with a slip of

paper.

The Court : May 5, 1952 ?

Mr. Constine: Yes. I wish to read this into the

record. [6] The personal interAdew sheet of the

hearing of this defendant indicates that registrant

submitted Form 150, Conscientious Objector (read-

ing) :

'^Registrant reported he has been ordained as a

minister since last Sunday 5-4-52. Has belonged

to Jehovah's Witnesses since about a year ago.

Before that he belonged to the Lutheran Church.

Is now employed full time as clerk at the Western
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Pacific Railroad. Preaches on Sundays only. Is

not now living with parents ; has vacant room at girl

friend's house, 1821-25th Street. Registrant advised

to appeal.''

This document is dated May 5, 1952, and it is the

interview sheet.

I might state subsequent to this interview he was

retained in Class 1-A on May 5, 1952.

Document No. 4, which I have marked as No. 4

in your Honor's file, is merely the certificate of ac-

ceptability dated January 19, 1953, indicating he is

fully acceptable for service in the armed forces as

being physically fit. That is called the certificate of

acceptability. I have marked that as No. 4. That

document indicates he is physically fit for service in

the armed forces.

Document No. 5, your Honor, dated March 3,

1953, is the Department of Justice letter to the

Appeal Board in San [7] Francisco, and I wish

to read from the bottom of page 2 of that letter—
not the first page, but the bottom of page 2 of that

letter, which is the conclusion (reading)

:

'^The Hearing Officer concluded that registrant

was a bona fide conscientious objector in spite of his

comparatively recent conversion. He recommended

a l-I-O classification."

I read on on page 3 (reading) :

'^ Although there is no reason to question regis-

trant's sincere adherence to the precepts of his

church, he has failed to establish his claim as a true

conscientious objector. By the statement in his SSS
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Forni 150, wherein registrant admits that he will

engage in. war if commanded by God, he has re-

moved himself from the purview of the Universal

Military Training and Service Act, which requires

that a registrant must be opposed to participation

in war in any form in order to merit exemption.

Registrant's willingness to indulge in theocratic

warfare if so ordered by Jehovah necessitates a

denial of his claim."

Then the letter concludes (reading) :

*' After consideration of the entire file and record,

the Department of Justice finds that the registrant's

objections to combatant and [8] non-combatant serv-

ice are not sustained."

Document No. 6, if your Honor please, is merely

the record of appeal, which indicates that he ap-

pealed on May 19, 1952. On March 19, 1953, he was

classified by his appeal board 1-A, and he was so

notified by his local board on March 23, 1953.

Document No. 7, your Honor, is the order to re-

port for induction dated April 13, 1953, in which

he is ordered to report on April 28, 1953, at the

armed forces induction station in San Francisco.

Document No. 8, if your Honor please, is a letter

to the local board from the United States Attorney's

office dated June 1, 1953, which indicates that the

defendant was indicted on May 13, 1953, for re-

fusal to submit to induction.

Document No. 9, if your Honor please, dated

July 3, 1953, is a letter to the local board, again,

from the United States Attornej^'s office, indicating
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that the defendant was convicted on July 2, 1953,

for refusal to submit to induction.

Document No. 10, if your Honor please

The Court: Dated July 14, 1953?

Mr. Constine: Yes. That is, again, a letter from

the office of the United States Attorney to the local

board, indicating that United States District Judge

Monroe F. Friedman—that is, the former United

States District Judge Monroe Friedman, sentenced

the defendant to a term of 18 months in prison, and

that was on July 13, 1953. [9]

I might state that thereafter this defendant, your

Honor, on September 10, 1953, was classified 4-F,

inasmuch as he was in prison in the United States

Penitentiary.

The Court: Where does that appear?

Mr. Constine : Your Honor, it does not appear in

the file at that point, but by reference back you

would find after this letter the defendant was placed

in Class 4-F.

Document No. 11, dated December 6, 1954, is a

letter to the local board from the office of the U. S.

Attorney dated December 6, 1954, advising them

that the registrant was released from the United

States Penitentiary on March 24, 1954, and was

presently on parole. The letter states the parole of

this defendant would not expire until February 2,

1955.

I might state, your Honor, that after this letter

the registrant was on parole and was then classified

in February of 1955. It does not appear chronologi-

cally, but I will state, and T am sure counsel will
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agTee, in February, 1955, he was classified 1-A,

and this, I might say, your Honor, is the com-

mencement of the second proceeding for this de-

fendant.

Document No. 12 is really the commencement of

the defendant's file which is the basis of this

prosecution.

The Court : Dated February 11, 1955.

Mr. Constine : That is correct, your Honor. That

is when it was received by the local board. It is

dated FebiTiary 9th and was received February 11th.

It is the defendant's letter [10] to the local board.

It states as follows (reading)

:

'

' Gentlemen

:

^^This letter is in reply to your card of February

4, 1955. It seems I have once again been classified

1-A by your board."

And then he goes on to say (reading) :

^^I believe my sincerity as a conscientious objector

was thoroughly demonstrated by my previous course

of action ; and the records of the Watchtower Bible

and Tract Society of Brooklyn contain my activities

in this duly recognized religious organization."

He states as follows (reading) :

^' Since, therefore, I am a conscientious objector

and a duly ordained minister of religion, I hereby

request the withdrawal of Classification 1-A to be

substituted by my proper classification, namely,

4-D."

which is the ministerial classification.
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I might state, in effect, your Honor, this is his

letter of appeal from his classification of 1-A.

Document numbered 13 in your Honor's file

The Court: 11 February, 1955.

Mr. Constine: Yes, sir—is the Special Consci-

entious Objector Form received by the local board

on February 18, 1955. [11] It was sent on February

11, 1955. And I only call this to your Honor's at-

tention at the bottom of page 2 of that same docu-

ment there is listed this defendant's employments

from 1952 to 1955, indicating that the defendant

has held a number of jobs: Office clerk, mechanic,

salesman, mechanic-salesman, salesman, mechanic.

And it lists a number of his employers: Southern

Pacific, Western Pacific, Cardinal Chemical Com-

pany, City of Paris, ABC Weatherstrip Company,

Kirby Company of Central California, Davies Auto-

mobile Company, which apparently was his em-

ployer at the time this document was prepared.

Your Honor, Document No. 14 is the next docu-

ment I wish to call to your Honor's attention, and

that is a letter to the local board from the registrant

dated March 7, 1955. I wish to read the first para-

graph of that letter, which states as follows (read-

ing) :

^'I certainly do regret that this reply is tardy,

and sincerely hope it will not put you to any extra

trouble. I have been so busy compiling all my data

that the time passed by before I realized it. This

letter is in reply to your form concerning my ec-

clesiastical duties. Enclosed also please find (1)

notarized affidavit from Watchtower Bible and
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Tract Society, Inc.; (2) public lecture handbills;

(3) letters from other ministers, and (4) copies of

my ministerial [12] activities/'

The letter goes on to state what he does as a

minister. However, I wish to call to your Honor's

attention page 9 of this letter, this same letter,

which is numbered page 9. It is a rather long letter,

but I ask you to turn to page 9, your Honor.

The Court: Proceed.

Mr. Constine: An item which he has numbered

IV, he states as follows (reading) :

^^ Since we do not receive a salary, or are other-

wise reimbursed for our ministerial duties, it is

necessary (and scriptural) to work secularly to

earn a living. Being married, I have an obligation

before God to provide for my household, and this

is done through secular work. It is important to

note, however, the main reason for secular work is

to support my ministerial activities. I am now em-

ployed at Davies Auto Company in Redwood City,

working out in the garage. I previously had a sell-

ing job, but gave it up as it took up too much of my
time. I do not desire to make a lot of money, but

to work the minimum number of hours, that is, 40

hours a week. From this particular job I would earn

in a year about $3,400 gross. My plans for the

future are, of course, to enter the pioneer or [13]

full-time minister with my wife."

Your Honor, he says he plans in the future to

enter the pioneer or full-time ministry with his wife.

He concludes by saying he has some additional
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documents to be forwarded to the board at a later

date.

Document 15, yoiir Honor, was enclosed in this

letter that he sent. It is nimibered 15 by the slip

of paper, and it is a document dated February 16,

1955, issued by the Watchtower Bible and Tract

Society, indicating that this registrant was an as-

sistant presiding minister of the Menlo Park, Cali-

fornia, congregation of Jehovah's Witnesses since

Deceml)er 7, 1954.

Document 16, your Honor, is an interview sheet,

or information sheet dated on the last page April

13, 1955. It is numbered in your Honor's file No. 16.

It has the registrant's name on the top with his

selective service number, and I wish to read into the

record portions of this sheet (reading) :

^'When did you first become a member thereof?

Date baptized 4-17-52.

''Have you maintained your membership con-

tinuously therein since you first became a member?
Yes. Have been active in society work since that

date. A membership roll is not kept by this society."

Item B (reading) :

''What course of study were you required to [14]

complete before you were qualified to become a

minister? Course of study outlined by society. No
set time to prescribe the course. Depends upon

individual. Scripturally minister is not required to

attend theological seminary or divinity school.

Christ himself did not. Indi\ddual knows when he

is ready to serve the Lord and no one has to tell

him."
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And then he goes on to state he is still studying

in that course. (Reading:)

'^If a regular minister, are you recognized as

such by the Church?"

The answer is ^^Yes.'' (Reading:)

^'Are you legally qualified to perform marriage

ceremonies?''

And the answer is *^Yes." (Reading:)

^^If you are, how^ many marriages did you solemn-

ize in the last calendar year?"

The answer is ^^None." (Reading:)

^^Are you authorized by your church or religious

organization to conduct funeral services?"

He answers ^^Yes." (Reading:)

^^If you are, how many such funeral services did

you conduct in the last calendar year?"

He answers ^^None." And so on. [15]

He states on page 2 of that same document, your

Honor, that he holds services on Saturdays and

Sundays, and on Monday, Tuesday, Wednesday and

Friday evenings. He states he spends about 25

hours a week during the past 12 months in his

ministerial duties. He says he receives no pay.

He also states that he is employed by the Cardinal

Chemical Company, and that he worked 20 hours in

last week (reading) :

^^Have you been employed during the present

calendar year?"
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He states he has, and he names the Davies Auto

Company as his employer, and that he worked 40

hours per week.

I might state, your Honor, that after this infor-

mation sheet was given to the defendant he was

placed in Class 1-A by his board on April 13, 1955,

so Document 17 in your Honor's file is the letter of

the defendant dated April 18, 1955, in which he

states (reading) :

^'At this time your classification of 1-A was con-

tinued despite the facts in my file attesting to my
sincerity as a conscientious objector and my activi-

ties as a regular and duly ordained minister of

religion.
'

'

That is Document No. 17 in your Honor's file.

Document No. 17-A, as I have marked in your

Honor's file, is merely a certificate of acceptability

indicating that this defendant was re-examined, and

that he was still fomid, on [16] December 14, 1955,

as fully acceptable for induction into the armed

forces.

Document No. 18, your Honor, I wish to spend

some time with, inasmuch as this is perhaps the

most important document in the file. It is a letter

dated February 29, 1956. This is the letter of the

Department of Justice, the ultimate one, to the

Apx)eal Board. This is the second hearing of the

registrant before the Appeal Board. Inasmuch as

counsel's file may not be in the same order mine is,

may I assist him in locating the document, your

Honor? I call this document No. 18.
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This is, your Honor, the results of the hearing on

the second occasion for the new classification sub-

sequent to his imprisonment. It states, in the first

paragraph—I will read all of page 1 (reading) :

*'As required by Section 6 (j) of the Universal

Military Training and Service Act, as amended, an

inquiry was made by the Department of Justice in

the above-mentioned case and an opportunity to be

heard on his claim for exemption as a conscientious

objector was given to the registrant by Mr. Frank

O. Merritt, a Hearing Officer for the Department

of Justice.

^^The information obtained from the inquiry

and considered by the Department of Justice in ar-

riving at its recommendation is contained in the

resume of [17] the inquiry attached hereto and made

a part hereof.

^^The registrant will be 23 years of age on March

22, 1956 ; he is married, a high school graduate, and

attended college for about one and one-half years.

At the time of his hearing he was engaged in the

servicing of swimming pools, and has previously

worked as a general laborer, and with automobiles.

He is a Jehovah's Witness, and has claimed exemp-

tion from both combatant and non-combatant mili-

tary training and service.

^^Registrant's Selective Service File reflects that

his father is a protestant, his mother a Presbyterian,

and that he, the registrant, w^as formerly a member

of the Lutheran Church. He participated in

R.O.T.C. training while in attendance at college, but
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he indicated that this was prior to his becoming a

conscientious obj ector.
'

'

Then it goes on, your Honor, to state the history.

Well, I will read all of page 2 at this point (read-

ing) :

^'He indicated that he left college and the

R.O.T.C. organization because of his newly-adopted

views. It is also indicated that he came in contact

with Jehovah's Witnesses in about 1950 or 1951,

through his former fiancee, and that he was baptized

in the spring of 1952. He indicated that he has [18]

dedicated his life to serving Jehovah God and His

Son Christ Jesus."

The second paragraph reads as follows (read-

ing) :

^'The resume of the inquiry reflects that regis-

trant was found guilty of a violation of the Selec-

tive Service Act in July of 1953; that he was sen-

tenced to 18 months imprisonment ; that he was re-

leased from prison in March of 1954, and released

from parole in February of 1955.''

The third paragraph reads as follows (reading) :

*'The registrant personally appeared before the

Hearing Officer on August 23, 1955, at San Fran-

cisco, California. He submitted to the Hearing Offi-

cer"—certain documents, this letter states, and

(reading)

:

^^The Hearing Officer reported that registrant ad-

mitted receiving a copy of the resume of the in-

quiry, and that his objections thereto are outlined
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in the letter addressed to the Hearing Officer"—et

cetera.

I might state this, your Honor: Unlike cases we

have had in the past, the registrant now receives a

copy of the FBI report prior to his hearing, so that

any adverse material in it he may bring to the at-

tention of the Hearing Officer and contest. This

letter merely states he acknowledges receiving a

copy of this document. [19]

The Court: I have an appointment. We will

have to take a recess until two o'clock.

(Whereupon, a recess was taken until 2:00

o'clock p.m.) [19-A]

Monday, June 3, 1957—2:00 o 'Clock P.M.

Opening Statement on Behalf of the Plaintiff

(Resumed)

Mr. Constine: Your Honor, at the close of the

session this morning we were presenting the case of

United States against Korte, and advised your

Honor that this defendant had first been classified

1-A, had been ordered to report for induction, and

had refused, and had been indicted and sentenced

to a term of 18 months.

We were then in the course of presenting the

second phase of the case.

The second time around is on Document No. 18

in your Honor's file, which was the report of the

second hearing he had had before the Department

of Justice.
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The Court : Very well.

Mr. Constine : I was reading, your Honor.

The Court: This is February 29, 1956?

Mr. Constine: Yes, sir.

And I was reading from page 2 of that document

which I wish to complete this record (reading) :

^^The registrant personally appeared before

the Hearing Officer on August 23, 1955, at San

Francisco, California. He submitted to the

Hearing Officer three letters which are at-

tached. The Hearing Officer reported that regis-

trant admitted receiving [20] a copy of the

Resume of the Inquiry,"

and I might explain that that was the report of the

Federal Bureau investigation, and a resume of that

report is now given to all registrants (reading) :

^'The Hearing Officer also reported that registrant

stated that his religious background is that of a

Presbyterian, to which both of his parents belong,

and that early in life he attended Sunday School

of that denomination; that he became interested in

the work of the Jehovah's Witnesses in 1951, and

that his wife had been a Jehovah's Witness since

1941. He reported that registrant further stated

that from reading and studying the Bible, and as he

understood it, he is opposed to all wars except God's

wars; that he would defend himself and his family

if attacked; that he would not take a human life;

that he believed in obeying all laws of the Govern-

ment and wanted to be a law-abiding citizen, hwi
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that he is opposed to both combatant and non-

combatant military service.

^'The Hearing Officer conchided, from the facts

adduced at the hearing, consideration of the regis-

trant's entire file, his attitude, candor, and apparent

honesty, and his general [21] demeanor, that the

registrant is opposed to war in any form based upon

his religious training and belief ; that he is opposed

to both combatant and non-combatant training and

ser^dce; and, that he is sincere and has filed his

claim in good faith. Accordingly, the Hearing Of-

ficer recommended that the registrant's claim be

sustained."

And I might say the Department of Justice finds

that the registrant's claim is sustained and the De-

partment recommended that this registrant be

placed in Class 1-0, which is the conscientious

objector classification.

Your Honor, attached to that letter is the Re-

sume of the Inquiry, which follows right after the

last page of the letter.

The Court: Page 58.

Mr. Constine : That is right, your Honor. And I

wish to read from the last paragraph on page 1 on

that 58 (reading) :

'^The registrant has been employed by the West-

ern Pacific Eailroad, Cardinal Chemical Compan}^,

the City of Paris Department Store, ABC Weather-

stripping Company, Kirby and Company of Cen-

tral California, and the Davies Chevrolet Company.

The registrant's w^ork record is highly satisfactory."
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I wish also to read, your Honor, from page 4 of

that same resume, which would be, at the upper

right-hand corner, 61.

The Court: I have it. [22]

Mr. Constine: The first paragraph, your Honor,

is as follows (reading) :

^^A member of the Jehovah's Witnesses at Menlo

Park, California, advised that the registrant is very

active and serious in the Witness work, and is As-

sistant Congregational Servant at the Menlo Park

Kingdom Hall. The interviewee said that the regis-

trant has an excellent record as a Pioneer and never

misses a Witness meeting, and is also active as an

Area Study Conductor. He stated that the registrant

accepts any church assignment willingly, and, in his

opinion, must have had a very strong attitude and

conviction of conscientious objection to have orig-

inally made such a claim and served in a peniten-

tiary.
'

'

I call your Honor's attention particularly to the

next sentence (reading) :

''The Congregational Servant of the Jehovah's

Witnesses at Menlo Park advised that he has known
the registrant for six or seven months. His records

show that the registrant served as a Pioneer from

December, 1952, through August, 1954. The Servant

stated that the registrant presently spends from

thirty-eight to forty hours per month in Jehovah's

Witnesses' work." [23]

The next paragraph reads (reading) :
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^'The School Servant and Record Clerk of the

Watchtower Bible and Tract Society, Brooklyn,

New York, advised that the registrant was ordained

as a minister in the Jehovah's Witnesses on April

17, 1952, and served as a Pioneer from December 1,

1952, until August 1, 1953, and from April 1, 1954,

to August 1,1954/'

It goes on to say (reading) :

^^The Servant made the registrant's record avail-

able, which reflects that the registrant devoted con-

siderably more than 100 hours per month to his

activities."

I will next call your Honor's attention to Docu-

ment No. 19.

The Court : Dated March 9, 1956.

Mr. Constine: I have April 4, 1956, Document

No. 19, unless I am in error.

The Court : Document No. 19 is April 4, 1956.

Mr. Constine : Yes, sir. That is a letter to the Se-

lective Service System from the defendant, in which

he says (reading) :

'^This is in reply to your letter of March 9, 1956

(which included a recommendation from the De-

partment of Justice and the FBI Resume Report)."

He goes on to state he appreciates the time and

effort expended (reading) : [24]

^'However, as my entire file reflects, the classifi-

cation to which I am entitled is 4-D, a minister's

classification."
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Then he goes on and states his reasons for desir-

ing the 4-D classification.

*'I am both a conscientious objector and a minis-

ter, and I do not see why this has been consistently

overlooked in this whole investigation.

^'I find, therefore, that I cannot conscientiously

accept a 1-0 classification, and I hereby appeal this

classification if the 1-0 classification is continued

and if I am ordered to report for a government job

I shall have to refuse.''

Your Honor, we note that the defendant, in this

letter, does not dispute the statement in the FBI
report that at the time of the hearing he was spend-

ing but 30 to 40 hours a month as a Jehovah 's Wit-

ness.

Mr. Constine : I will call your attention, if your

Honor please, to Document No. 20, in which it is

indicated that the Appeal Board, on July 20, 1956,

placed this defendant in Classification 1-0, which

is the conscientious objector classification. He was

notified of that fact on July 26th. However, he re-

ceived the classification on July 20, 1956—the 1-0

classification.

Document 21, your Honor, is a letter dated Au-

gust 1, 1956, [25] from the registrant, the defendant,

to his local board, in which he states in part (read-

ing) :

''I find, therefore, that I cannot conscientiously

accept a 1-0 classification, and I hereby appeal this

classification. If this classification (1-0) is con-
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tinued and I am ordered to report for a government

job I shall have to refuse."

And then he states at the bottom of this letter

(reading)

:

^'1 would appreciate hearing from you as to how

long it will be before I am to be arrested, as I w^ould

like to notify my employer, my attorney, and

straighten out my other personal affairs."

Document 22, your Honor, is another letter from

the defendant to his local board, dated August 5,

1956, and received by his local board—I made a mis-

take ; excuse me.

The Court: August 31, 1956, Local Board No. 40.

Mr. Gonstine: My file is in error here, your

Honor. Document 22, as I believe it is marked in

your Honor's file, should be a letter dated August

29, 1956.

The Court: 22?

Mr. Constine : Yes—which it is. Document No. 22.

The Court : Docimient 22, August 1, 1956 ?

Mr. Constine: I believe it is August 29, your

Honor, 1956, received August 31st—Document 22.

The Court : Document 22 is August 29th. [26]

Mr. Constine: Yes, sir.

This letter is addressed from the defendant to his

local board, in which he states that he did not check

any of the preferences—that is, preferences for

jobs (reading)

:

'
• > '^ '

'

'
* * ^ on the opposite i)age, because I do not wish

to engage in any conscientious objector program.
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In many of my previous letters I have stated if I

were offered such jobs I could not conscientiously

accept them.

^^As I have already stated before your board, and

as my file shows, I am an ordained minister of a

recognized religious organization. Therefore, my
proper classification is not 1-0, but is 4-D. I will

not compromise my personal principles to the extent

which your board proposes. I cannot understand,

gentlemen, why it is so difficult for you to under-

stand that I am not only a conscientious objector,

but also a minister of religion.''

Document 23 is the next letter 1 wish to call to

your Honor's attention.

The Court : That is dated September 26, 1956.

Mr. Constine: Yes, your Honor. It is addressed

to the local board from Selective Service headquar-

ters at Sacramento, and it is the two letters directly

following this in the file that I wish your Honor to

examine. They are not numbered, but [27] it is di-

rectly after this in the file.

The first is a letter to the Jehovah's Witnesses in

Brooklyn, New York, from the Selective Service,

asking information concerning this defendant's

Pioneer work, and the next letter is a copy of a

letter received by the California headquarters, which

is dated September 19, 1956, and reads in part as

follows (reading) :

''Mr. Korte was in the pioneer service in 1952,

1953, and 1954. However, because of obligations re-

quiring greater financial remuneration, it was neces-
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saiy for him to leave the pioneer service. He is now

serving as Assistant Congregation Servant of the

Menlo Park, California, Congregation of Jehovah's

Witnesses and our Certificate for Servant in Con-

gregation of February 15, 1955, covering this man's

ministerial activity still applies."

And they refer to the previous certificate on file.

In Document 24, your Honor, is a resume of a

hearing before the local board on October 18, 1956.

The purpose of this hearing was to determine what

type of civilian work the defendant would accept in

lieu of induction, and I wish to read to your Honor,

if you will permit me, a short resume of some of the

questions and answers that were given (reading) :

^^ Question: Mr. Korte, you understand that I am
representing the State Director and that this [28]

meeting was called to try to reach an agreement be-

tween you and the Local Board as to the type of

civilian work you are to perform in your present

1-0 classification?"

And he answers, ^^Yes."

Then he answers that he received the regular

form for Class 1-0 registrants, and he says yes

(reading) :

^'Question: The Local Board submitted a letter

to you offering you three different types of work,

and this is your reason for nonacceptance written

on the back of the Board's letter?

'*Answer: Yes.
??
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And that reason, if your Honor please, was one

of the documents I last read to you (reading) :

'* Question: Is there any reason, such as physical,

that you cannot accept approved civilian work'?

^*Answer: No.

^'What is your reason for not accepting? Is it

due to your religious code ?

^'Answer : No ; my personal feeling, or, you might

say, mental ; also Code of the Bible.

'^Question: We have numerous positions avail-

able (registrant shown list of available positions).

Would you care to peruse the list of available work %

'^Answer: I would not be interested. My [29]

duties revolve around the Bible.

^^ Question: Are we to understand by your an-

swers that you are in no position to accept employ-

ment?

^'Answer: Yes.

'^ Question: What kind of work are you doing at

the present time %

'* Answer: I am at the present time doing main-

tenance work at a swimming pool."

The second page, yowT Honor (reading) :

^'Question: Could you not continue to do this

type of work if ordered to do so ?

^^ Answer: Yes, but I could not compromise my
position at this time to do so.

^'Question: You have been offered all your

rights, personal appearance, appeal, appearance be-

fore a Hearing Officer; at this meeting your classi-
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fication does not enter into it. We are only here to

reach an agreement as to the type of work you will

accept. From your remarks, are you declining to ac-

cept any of the positions offered to you?

^'Answer: Yes."

Then it is indicated that he signed a statement to

that effect.

May it please your Honor, Document No. 25 in

your Honor's file, is the order to report for civilian

work. It is dated [30] November 14, 1956, and it

ordered the defendant to report to his local board

at 9 :00 a.m. on the 26th day of November, 1956, and

advises him that he has been assigned to work at

the Los Angeles Department of Charities, located

at Los Angeles, California. This is an order to report

for civilian work in lieu of induction.

Document No. 26 is the last document I wish to

call to your Honor's attention. It is a memorandum

dated November 26, 1956.

The Court : It is dated what ?

Mr. Constine: November 26, 1956. This memo-

randum, your Honor, indicates that the defendant

did not appear at his local board on the date speci-

fied to receive instructions to report for civilian

work in lieu of induction.

The Court: In other words, he didn't appear in

Los Angeles?

Mr. Constine: He didn't appear. He is ordered,

your Honor, to appear at his local board. He didn't

appear there or at Los Angeles.

In closing, your Honor, we will merely state that



United States of America 35

the record clearly indicates he was classified as a

conscientious objector. The Appeal Board so held.

He was classified 1-0 as a conscientious objector,

but he has refused to accept civilian work in lieu

of induction.

I will merely point out that the civilian work pro-

gram [31] has been upheld by your Honor in United

States versus Niles that proceeded to the Supreme

Court, and certiorari was denied. That is a land-

mark case in which your Honor upheld the con-

stitutionality of the Act. And we submit on that

case that the defendant is guilty of the offense

charged.

Mr. Wertheimer: May it please your Honor, at

this time now comes the Defendant Robert Korte

and moves for a judgment of acquittal. The undis-

puted evidence, your Honor, we feel indicates that

the defendant is not guilty as charged.

The record you have before you reveals that on

July 20, 1956, Mr. Korte was classified 1-0, con-

scientious objector, by the appeal board. At this

time he was denied the 4-P classification required by

Selective Service Regulation 1622.2, and more spe-

cifically by 1622.44. And I should like to read Para-

graph C of that regulation, your Honor (reading) :

'^ Class 4-F. Physically, mentally or morally un-

fit.

'^1622.44 of the Selective Service Regulations.

^'In Class 4-P shall be placed any registrant.

'^(C) Who has been convicted of a criminal

offense which may be punished by death or by im-

prisonment for a term exceeding one year and who
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is not eligible for classification into a class available

for service."

The classification by the Appeal Board on July

20, 1956, [32] we believe to be without basis in fact,

to be arbitrary and capricious, and contrary to law.

But actually, the undisputed evidence has shown, as

reported by opposing counsel, that Mr. Korte did

serve a sentence for a felony, was convicted for a

period of longer than one year, and therefore would

fulfill the requisites of the Selective Service regu-

lation to be classified as 4-F.

The Act itself, the 1948 Selective Service Act,

Paragraph M, reads (reading) :

'^No person shall be relieved from training under

this title by reason of conviction of a criminal of-

fense except where the offense of which he has been

convicted may be punished by death or by imprison-

ment for a term exceeding one year.''

Therefore, the final assignment and order in the

case of the Defendant Mr. Korte to do civilian work

is void.

The second point, your Honor, in our motion for

judgment of acquittal, is that the action of the Ap-

peal Board on July 20, 1956, was arbitrary and ca-

pricious and contrary to law in that they did not

follow the actual Selective Service regulations as

defined in Section 1623.2. I read from the regula-

tions (reading) :

^^1623.2. Consideration of Classes.

*^ Every registrant shall be placed in Class 1-A

under the provisions of Section 1622.10 of this [33]

chapter except for classifications which are estab-
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lished to place a registrant in one or more of the

classes listed in the following table, the registrant

shall be classified in the lowest class for which he is

determined to be eligible, with Class 1-A-O con-

sidered the highest class, and Class 1-C considered

the lowest class, according to the following table:"

and there follows the table beginning at Class 1-A-O

and going dow^n to 1-C.

In this, the Appeal Board failed to follow this

particular regulation by coming up from the bottom,

for had they come up from the bottom they would

have gone 1-C, 1-WV-A, 4-P, and Mr. Korte would

have been classified 4-F. But, instead, to the con-

trary, they started at the top, 1-AO, and then classi-

fied him in the next category, 1-0, conscientious ob-

jector. This, we feel, ignored the 4-P classification

entirely, and is contrary to 1623.2 of the regulations.

Thus, the resulting classification was arbitrary and

capricious, and without basis for and contrary to

law. Therefore, we feel that it is void.

A third basis for a judgment of acquittal, your

Honor, is the fact that, w^hile Mr. Constine failed

to indicate it, in one of the documents in the file a

waiver was given by the armed forces to Mr. Korte,

and it is attached to a document dated September 9,

1955. We believe that

The Couil:: Pardon me. Is that document in evi-

denced [34]

Mr. Wertheimer: It is in evidence, but it was

not pointed out by Mr. Constine. There is a waiver

on the DD 47 form, I believe, and the waiver states
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that Mr. Korte is eligible for the Army, the Navy,

or the Marine Corps.

In our motion for acquittal at this time we say

that it is not sufficient to make the defendant liable

for civilian work, and that the waiver which is found

in the documents in the file is not provided for either

in the Act or the Regulation ; that the civilian direc-

tion can be avoided, and that the armed forces may
waive a disqualification for a place in civilian em-

ployment is without basis of fact and is arbitrary

and capricious. It is our feeling that this waiver is

good only, as indicated by the document itself, for

military service, and therefore the final order which

commands the defendant to report to the Los An-

geles Charities is void.

On the basis of our motion for acquittal, your

Honor, the fourth point we wish to raise is that the

Selective Service File failed to contain any waiver

of the conviction of the felony from the Los Angeles

Charities Department. There is nothing in the file

to show that the defendant is acceptable to the Chari-

ties, and, notwithstanding his conviction, there is no

legal basis for him to be ordered to report to Los

Angeles after being convicted of a felony.

Thus, in brief summary, our motion for acquittal

is based, first, on the fact that he served time—eight

months, to be [35] exact—for a felony; that on the

basis of the regulations and the Act this would pro-

vide him, according to the regulation I read, for 4-F

classification

;

Secondly, had the classification schedule been fol-

lowed, they would have begun at the bottom and go
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up to the 4-F, not beginning at 1-AO and going down

to the 1-0 rating

;

Thirdly, considering the waiver, had this been an

effective waiver, as it is for the armed forces, cer-

tainly he should have gone back into the armed

forces; but on July 20, your Honor, he was not a

member of the armed forces. Therefore the waiver

is ineffective and there is no basis for it

;

And lastly, our point is that there is no waiver by

the Los Angeles Department of Charities itself, say-

ing that Mr. Korte, the defendant, might proceed

there, and therefore the order is void.

It is on these four bases we move for a judgment

of acquittal at this time.

(Whereupon followed argument of counsel

not ordered transcribed in this record.)

The Court: May I inquire, for the purpose of

the record, are you going to put on any other de-

fense ?

Mr. Wertheimer: After you rule on the motion

we would like to put on a little bit of evidence, your

Honor, if it is necessary.

The Court: For the purpose of the record, at this

time I [36] will deny j^our motion, so you will have

a full record.

Mr. Wertheimer: Will you take the stand?
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ROBERT LEE KORTE, JR.

the defendant, was called as a witness in his own be-

half, and after being first duly sworn, testified as

follows

:

By the Court:

Q. Your full name, please.

A. Robert Lee Korte, Jr.

Q. Where do you live?

A. In Menlo Park, California.

Q. What is the address ?

A. 727 Cedar Street.

Q. What is your business or occupation?

A. Well, my vocation is that of a minister, sir.

Q. Well, you have been employed during this pe-

riod, have you ?

A. I now have a secular job with a swimming

pool company, part-time work.

Q. Where? A. In Redwood City.

Q. Redwood City? A. Yes.

Q. And how old are you ? A. Twenty-four.

Q. Twenty-four years of age. You have already

been committed? A. Yes, your Honor. [37]

' Q. And when were you committed?

A. That was back in about 1953, I believe.

Q. '53? A. Yes.

Q. Who committed you? This Department here—
this Court here ?

A. It was the Federal Court, yes, in San Fran-

cisco.

Q. What time did you serve?

A. I served eight months of eighteen months.
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(Testimony of Robert Lee Korte, Jr.)

Q. And did you have any difficulty adjusting

yourself there? A. Well, a little bit at first.

The Court: Take the witness.

Direct Examination

By Mr. Wertheimer:

Q. Since we are on the subject, regarding your

term at McNeil Island—well, I will read from the

file—you might indicate to the judge what sort of

work you did while you were in prison.

A. Well, we started out on the farm crew. We
worked picking peaches, pears, and et cetera, from

trees, and then when you have worked there for

awhile, of course, you are eligible for better jobs,

and eventually I was on the dairy crew, which was

really quite interesting, how to milk cows, and so

forth. And that was the employment that we had

there.

The officials at McNeil were very co-operative in

the sense that there were a number of my brothers

there—Christian [38] brothers—so they permitted

us to have our regular meetings during the week in

our own barracks. And so that is why most of our

recreational time was spent in studying to further

our vocational

The Court: You say you are employed at the

present time in Redwood City?

A. Yes, sir.

Q. What is your salary there?

A. I make about—well, I work about ten days a
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(Testimony of Robert Lee Korte, Jr.)

month and make about, roughly, $16.00 a day, so it

would be about $160 a month.

Q. Who is at home with you?

A. My wife.

Q. How long have you been married?

A. About three years.

Q. Any family? A. No, your Honor.

Q. And how long have you been working at Red-

wood City?

A. Well, since I moved down there; it has been

about four years, I guess.

The Court: Proceed, counsel.

Q. (By Mr. Wertheimer) : Where did you

attend high school?

A. San Francisco, Polytechnic High School.

Q. Did you have any honors while you were in

high school?

A. You mean jobs in the school? [39]

Q. I just wanted to indicate your high school

record, being one where Robert Korte was student

body president at Poly High School.

Mr. Constine : May it please your Honor, for the

record, I must interpose an objection, as this would

be irrelevant, immaterial and incompetent, so far as

the trial is concerned. However, I do not want to

prevent the defendant from saying whatever he

wishes to say in court. For the purpose of the record

may I interpose an objection to any testimony not

contained in the file?

The Court: Tt will be overruled.
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Mr. Constine : Thank you.

Q. (By Mr. Wertheimer) : While you were in

Poly High School you were president of the student

body. What sports activities were you involved in at

that time ?

A. I played on the basketball team and tried out

for the baseball team and didn't make it.

Q. You were a basketball player at Poly. Did

you attend college, Mr. Korte ? A. Yes, I did.

Q. And where did you go to college?

A. University of California.

Q. And how long were you there?

A. About a year and a half.

Q. In the years 1952, 1953 and 1954, were you

actually [40] spending full time as a minister?

A. Yes; one of the requirements of the Watch-

tower Society is that

Q. Speak up.

A. One of the requirements of the Watchtower

Society is before you can enter the full-time ministry

you have to show by your past actions that you are

capable of holding that job. And so no one is allowed

to enter the full-time ministry until they have been

associated for about six months. At the end of that

time, why, I did enter the full-time ministry, and I

stayed in it until near the end of 1954.

Q. You were classified as a Pioneer at that time ?

A. That is correct.

Q. Would you tell his Honor what a Pioneer is ?

A. Well, a Pioneer is a title used by the Society

to designate one whose vocation is the ministry, and
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who spends in the actual ministry activity preaching,

delivering funerals and weddings, visiting the sick,

and so forth, a minimum of 100 hours a month. This,

of course, then requires outside study which cannot

be counted as preaching time. You usually spend

another, anywhere from 45 to 50 hours a month in

preparing discourses, time going to and from con-

ventions, and things like that.

Q. At the time of the 1-0 classification in July,

1956, you were not a Pioneer, is that correct? [41]

A. That is correct.

Q. But were you to be classified now, and was

this to be a void classification, regarding your work

at present, are you a Pioneer at present?

A. Yes, I am.

Q. And how many hours per month are you put-

ting in in your vocation? A. One hundred.

Q. And does that include hours of study?

A. No, it does not.

Q. Would you tell his Honor approximately how

many hours of study and actual work as a minister

you put in per month at the present time?

A. I am what they call the assistant presiding

minister of our Menlo Park congregation, which

means if anything drastic happens to the presiding

minister, why, I would take over his obligations.

There are many records that have to be kept and

oversight of particular duties that have to be done,

and plus my outside study I would say between 15

and 25 hours a week are spent in outside study and

taking care of congregation business.
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Q. At present you are able to perform marriages

and officiate at funerals, is that correct?

A. Correct.

Q. You are the assistant presiding minister and

you are a [42] Pioneer at the present time ?

A. That is correct.

Mr. Korte, did you keep the Board informed dur-

ing all of your relations and all of your movements

and activities? A. Yes, I did.

Q. And, Mr. Korte, have you ever received a

waiver from the Los Angeles Department of Chari-

ties?

Mr. Constine: I will object to that as incompe-

tent, inmaaterial and irrelevant, your Honor,

whether he received a waiver from the Department

of Charities. There must be a foundation laid that

they are required to submit such a waiver.

Mr. Wertheimer : I will be glad to attempt to lay

a foundation, your Honor.

The Court: Sustained.

Mr. Wertheimer: Excuse me, your Honor.

The Court: Sustained, counsel.

Q. (By Mr. Wertheimer) : Were you ever ex-

amined by the Los Angeles Department of Charities ?

Mr. Constine : Objected to as immaterial, irrele-

vant and incompetent. He is assigned to work by the

Selective Service.

The Court: Objection sustained.

Mr. Wertheimer: I would like to read a few

statements from the file, your Honor.
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Mr. Constine: Are you going to ask him ques-

tions ?

Mr. Wertheimer: I am. [43]

Q. Are you familiar with the document of

waiver dated 8 December, 1955, when you were

cleared for the Army, the Navy and the Marine

Corps, Mr. Korte?

A. Yes, I have seen it two or three times.

Q. And you did receive notice of this waiver?

A. I believe so.

Mr. Wertheimer: I would like to read, your

Honor, briefly, into the record, from the FBI report,

on page 4 (reading) :

^*In July, 1953, the registrant was found guilty

of violation of the Selective Service Act and was

sentenced to 18 months imprisonment. The regis-

trant's sentence was stayed until August 3, 1953, so

that he could attend the International Conference

of Jehovah's Witnesses at New York City. The reg-

istrant was paroled from McNeil Island on March

24, 1954. The registrant was due to be released on

April 15, 1954, but he earned 22 days for good be-

havior. His parole was terminated on February 2,

1955. The registrant's prison and parole records are

good and reflect that the registrant was in no diffi-

culty, and that he appeared to be a law^-abiding citi-

zen, and that his future adjustment would be good."

From that same document, I believe it indicates

his early history, which was omitted when counsel

read from the same document (reading) : [44]

*^The registrant attended Polytechnic High School
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at San Francisco, California, from February, 1947,

to February, 1951, at which time he was graduated.

School records reflect that the registrant was an

above-average student ; that he was a member of the

basketball team and president of the student body

during his senior year."

Counsel from the government also read from an

interrogatory dated October 18, 1956. It should be

pointed out that the record also contains a note at

the bottom, your Honor, saying that (reading) :

^'The foregoing was compiled from notes taken

during the meeting and is not intended to be ver-

batim.
'

'

only to give the sense. I indicate this at this time

because when Mr. Constine read the question I think

there was some lack of clarity in it. He read (read-

ing) :

^^ Could you not continue to do this type of work

if ordered to do so?"

referring to cleaning swimming pools, the work he

is doing now.

Mr. Korte answered at that time (reading)

:

^^Yes, but I could not compromise my position at

this time to do so."

This being not verbatim did not actually reflect

what Mr. Korte informs me was in his mind at

the time, and while he is [45] on the stand I would

like him to explain briefly to his Honor as far as the

type of work that you would be involved in, were you

given the opportunity to do so
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Q. Would you continue, et cetera?

A. The way the question was asked, he asked

what I was doing at present to support myself, secu-

larly. I mentioned I was doing maintenance work in

relation to swimming pools. So then he mentioned as

to whether or not I would like to continue doing

maintenance work if I was ordered to do so by the

local board, or by any appeal board of the govern-

ment. And my thought on that was that the mainte-

nance work he had in mind was what they had been

talking about all along, was that of a helper of some

type in the Department of Charities in Los Angeles^

or some place else. And so I said—what I meant to

say was no, I wouldn't do that; I wouldn't take care

of something in a government institution some place.

I would be willing to stay in the swimming pool

business, as far as that goes, but

The Court: Would you be willing, if you had an

opportunity, to comply with the law in that respect ?

A. Well, only in the sense that I couldn't go be-

yond my principles, because since I am a minister,

at least in the eyes of myself, of God and our So-

ciety, why, if I am forced to give up that position

through government order, to compromise no, I

couldn't do that conscientiously. [46]

The Court: Well, I will say for your benefit, so

that 3^ou may think about it, at least, without com-

mitting myself definitely, this record discloses that

unless you are willing and able to avail yourself of

that opportunity, my duty is clear. But I will give

counsel an opportunity to disabuse my mind of that
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at the proper time, so you build up your record so

you will have a proper record.

The Court: Proceed.

Mr. Wertheimer : I have no further questions at

this time, your Honor.

Mr. Constine: I just have a very few. I wanted

to ask just a few questions.

Cross-Examination

By Mr. Constine

:

Q. Mr. Korte, you stated that you served 18

months at McNeil Penitentiary?

A. No; I was sentenced to 18. I sei*ved about

eight.

Q. About eight months ? A. Yes.

Q. Mr. Korte, in April—^between April and July,

1956, when you were classified 1-0, you were at that

time performing about 40 hours a week secular em-

ployment, is that correct? A. That is correct.

Q. In other words, about eight hours a day, five

days a week ? A. Correct.

Q. And that was a job you were receiving a

salary for at that [47] time ? A. Correct.

Q. And you advised the draft board of that fact,

is that true? A. Yes.

Q. And you were not a so-called Pioneer minister

at that time, were you? A. No, I was not.

Q. In fact, you, through responsibilities, were

not able to devote as much time to Jehovah's Wit-

ness activities as you had previously?

A. That's true.
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Q. So then when you were classified 1-0 in July,

1956, you did have at least secular employment that

averaged about 40 hours a week"? A. Yes.

Q. Now% may I ask you this question : Would you

not be able at the present time to perform work in

some charitable hospital or institution not run by

the government, but say by a county or city, or by

some charitable organization^

A. Well, the way I understand this is that this

would be in lieu of induction for the purpose of per-

forming a job that would be of benefit in some way

to the County, the State, or the Federal Government,

and I feel that my position of acting as a minister

in my own particular commimity and locality is [48]

of far greater importance, ministering to the spirit-

ual welfare of the people in that community, than

to work some jjlace in a hospital as a helper, or what-

ever it might be.

Q. But if the Selective Service System, as it has

here, has failed to recognize your ministerial classi-

fication, and you say, yourself, at the time you were

classified you had a full-time job, could you not bene-

fit mankind by ministering to the sick or the men-

tally ill ? Could you not find that within your prin-

ciples to perform? For example, work in a mental

institution, or helping people who are ill, rather than

serving the military"? Would that compromise your

principles too much to do so?

A. Yes, I believe it would.

Q. And you say at the present time you are a

Pioneer, as of this date? A. That is correct.



United States of America 51

(Testimony of Robert Lee Korte, Jr.)

Q. You haven 't advised your draft board of that ?

A. I don't believe so. It has only been about two

months, now.

Q. Two months ? A. Yes.

Q. Since you were indicted?

A. I think so.

Q. You were indicted in March, '57 ?

A. Yes. I began April 1st.

Q. Subsequent to your indictment? [49]

A. Correct.

Q. Up to that time you were performing approx-

imately 40 hours a week, would you say, secular em-

ployment? A. Yes.

Q. However, subsequent to your indictment you

gave up a portion of your secular employment?

A. Well, my attitude all along—I think it was

stated many times in the file—that as soon as we were

able financially for either my wife or myself to re-

enter the full-time ministry, that's what we would

do. We neglected entering before because of this

reason—although I will admit it looks very coinci-

dental that I began my Pioneer work after my in-

dictment, and that is not meant to be that way. I

would rather that not even be taken into considera-

tion, that I am a full-time minister now, in this

sense, because the way I have felt about it is that if

I just kept putting off and putting it off because of

what we are going through with the government

here, why, I might never get back into it. So even

though it is only for a month or two, I miglit just

as well take advantage of it. ...,,..„,-.
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Q. So it is fair to say that at the time you were

classified by the board, at the time you answered the

questionnaire, and at the time of the FBI investiga-

tion, you were not a full-time minister at that time ?

A. No, I wasn't. [50]

Q. And your vocation was that of certain secular

work
;
you were doing your religious work at what-

ever time was left in the evening, is that the situa-

tion?

A. Well, the way I view what a vocation is, to

me a person's vocation is a person's life work. My
life work is the ministry, whether it is 40 hours a

week or four million ; that still is my vocation. And
secular activities I would view as my vocation, al-

though you might disagree. In the early days of this

country when the pioneers were moving westward,

the ministers that went with them worked generally

six days a week to support themselves, because their

flocks couldn't support them, and on the seventh day

they were ministers.

The Court: What year was that?

A. It was quite some time back. I guess it was

in the 1800 's.

Q. Things have changed.

A. Yes, that's true.

Q. (By Mr. Constine) : Some of these same

ministers were not opposed necessarily to war in any

form in the example that you give where ministers

worked

Mr. Wertheimer: I object to the question, your

Honor, as argumentative.
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Mr. Constine : I will withdraw it, your Honor. I

have no further questions.

The Court: You may proceed. [51]

Redirect Examination

By Mr. Wertheimer:

Q. You were in the full-time ministry in what

years, Mr. Korte^

A. In 1952, 1953, 1954 and presently.

Q. You are presently in the full-time ministry?

A. Yes. I might explain, at the moment, if I

might, the reason this wasn't continued through was,

and it is not the policy of our organization to give

financial remuneration to its ministers. We serve

voluntarily. So it is alw^ays necessary to have some

type of employment to support ourselves and to sup-

port our ministry. Otherwise we would spend all

our time in the ministry. But we have families, and

scripturally our obligations are to our families to

keep them clothed and fed, and so forth.

Q. But at the present time your major occupa-

tion is that of a Pioneer? A. Yes.

Q. And how many hours did you indicate, includ-

ing study and service, are you putting in at present?

A. Oh, at least 150 a month.

Mr. Wertheimer : I have no further questions at

this time.

Mr. Constine: I have no further questions.

The Court: What does your family consist of?

A. My wife and myself.

Q. Are your father and mother living? [52]
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A. Yes, they are.

Q. Where are they located?

A. They live in San Francisco.

Q. What is the business or occupation of your

father?

A. I don't know, your Honor; I haven't seen

him for about three years.

Q. Why?
A. I haven't seen him for about three years.

Q. What was his business or occupation ?

A. Well, the last job that I remember that he

had held for quite some time, he worked with Shell

Oil Company in San Francisco.

Q. In what capacity?

A. Accountant, I think he was.

Q. Did you have any discussion of religion with

him? A. I attempted to, yes.

Q. With what result?

A. Negative. He was very narrow minded along

certain lines.

Q. Why?
A. I say he was very narrow-minded alone: cer-

tain lines. ,

Q. I am not prepared to say that you are not a

pretty good match for him in that respect. You sit

there and indicate how the things should be arranged

and under what conditions, and you are sitting in

judgment as against all these investigations, and

the law, itself. [53] , ,
A. My only

Q. Your state of mind is contrary to every phase

of the law, itself. ' ''
i

-. '
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A. My only answer to that, your Honor, would

be to call to your Honor's attention a like situation

that arose quite some time back when St. Peter was

engaged in his ministry activity, and he and his fol-

lowers were brought before the Jewish Supreme

Court and were told that they were to stop teaching

on the basis of this name because they were going

around disrupting everything, and they disagreed

with everything.

Q. But the law was passed to take care of those

who didn't want to participate physically in war,

and they spelled out a program for everybody, keep-

ing in mind all conditions as available. You wouldn't

have to do anything; only be of assistance to those

that need some help—hospitals, and such work

—

and you serve your time, and you owe that to your

country the same as everyone else does, no matter

what the religion. Boys that went on and paid the

supreme sacrifice are to be thought of.

However, the reason I am talking to you, you have

had an education. You have a mental capacity to

realize fully the situation you are confronted with,

and I would very much like to help you if you would

give me an opportunity. If you don't, I can state to

you my duty seems to be clear. Not because I am
anxious to commit anyone to prison—I would sooner

do [54] otherwise—but if there is nothing left for me
to do, I shall have to do my duty in that respect.

You had better think about it, and step down.

A. Thank you, your Honor.

(Witness excused.)
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Mr. Wertheimer: That closes the defendant's

case, your Honor.

I would like to make a motion at this time.

The Court: You may.

Mr. Wertheimer: May it please the Court, the

e\ddence as presented by the government and by the

defendant indicates that the defendant is not guilty

as charged; that the classification by the appeal

board on July 20, 1956, was arbitrary and capricious,

and contrary to law, in that it ignored the section of

the Selective Service Regulation 1622.44 defining

the 4-F classification. Subparagraph (c) ; that this

determination in July of 1956 was improper and

without basis in fact, because the evidence has shown

that the defendant has been convicted of a felony

and had served time in a federal penitentiary, and

therefore the 1-0 classification was arbitrary and

capricious, contrary to law, and contrary to the

Selective Service Act of 1948, Section 456, Subsec-

sion (m), indicating that no person shall be relieved

from training under the title by reason of a convic-

tion of a criminal offense except where the offense

is punishable by death or by imprisonment for

more [55] than one year. Therefore, the final order

to a civilian to do civilian work is void.

Secondly, our motion for acquittal is based on the

fact that at the time of the 1-0 classification in July

of 1956, the classification procedure commanded by

the regulations under 1623.2 indicates that the

appeal board failed to come up from the bottom of

the list, from 1-C to Classification 4-F, but on the
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contrary, went down the list from 1-AO to 1-0, con-

scientious objector.

The Court: I don't follow that process of reason-

ing clearly. You might elaborate on that.

Mr. Wertheimer: All right, your Honor.

In Section 1623.2 of the Regulations

Mr. Constine : May it please your Honor, we will

concede this fact—this is what counsel is saying: A
man is entitled to the highest classification. For ex-

ample, if the draft board classifies a man 1-0, a con-

scientious objector, and at the time he is a full-time

minister and entitled to the 4-D classification, he

should receive the 4-D classification, or as counsel

points out, he has been convicted of a felony, he is

entitled to the 4-F classification. If he is entitled to

a higher classification, he should receive the highest

classification—that is, assuming he is entitled to that

particular classification. If it is conceded for the

purpose of the argument that the man is a full-time

minister and a [56] conscientious objector, he should

be classified as a full-time minister. I think that is

what counsel stated.

Mr. Wertheimer : Not quite. I would like to read

the regulations.

The Court: You may.

Mr. Wertheimer: So the record is clear, again.

1623.2 of the Regulations states (reading) :

^^Consideration of Classes.

^^Every registrant shall be placed in Class 1-A

under the provisions of 1522.1 of this Chapter exce})t

where grounds are established to place the registrant

in one or more of the classes listed in the following
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table, the registrant shall be classified in the lowest

class for which he is determined to be eligible"

the lowest class (reading) :

'^with Class 1-AO considered the highest class.

and Class 1-C considered the lowest according to the

following table:"

I think if your Honor would take a glimpse at the

regulation

The Court: Give it to the clerk.

Mr. Wertheimer: 1623.2.

The Court : You may read it.

Mr. Wertheimer: When you have read 1623.2

you can see that [57] it is our contention that you

go up from the bottom of the list, because the top

is in 1-A

The Court: I don't see it in this pamphlet.

Mr. Wertheimer: 1623.2.

The Court: 1623.2. The lower paragraph?

Mr. Wertheimer: That is correct. There it gives

the list of classifications, and it indicates that rather

than starting at the top of the list

The Court: That is Class 1-A

Mr. Wertheimer: If he is not eligible for 1-A

—

in this case Robert Korte was designated 1-0, and

therefore he is not to be classified as 1-A—if he is

not 1-A, you are to begin at the bottom of the list,

1-C, and work your way up. And we believe that, on

the contrary, the classification board started at 1-AO

and then classified him 1-0, where in fact, having

been convicted of a crime, they should have started

at 1-C and worked their way up, as it is commanded

in the regulation, to give him the first category for
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which he is eligible, and stopped at 4-P. Therefore

we say that the final classification is arbitrary and

contrary to law, and the final order to report to the

Los Angeles Department of Charities for civilian

work is void.

In our motion for judgment of acquittal we state

again that the armed forces waiver of September,

1955, is not sufficient to make him liable for

performance of civilian work, as [58] there is no

provision, either in the Act or the Regulations, for

the armed forces to waive a disqualification for a

place in civilian employment, as the armed forces

waiver is good, as stated in the waiver itself, for

military service, and therefore the final order com-

manding the registrant to report to the Los Angeles

Department of Charities, is void.

In our case, the registrant was not classified for

military service, but was ordered to do civilian work

;

therefore the waiver of physical examination is not

the same as a waiver by the local board or the Los

Angeles Department of Charities.

Lastly, there is no basis in fact for the classifica-

tion ; it is contrary to law, arbitrary and capricious,

and void, because the Selective Service failed to get

a waiver of conviction from the Los Angeles Depart-

ment of Charities, themselves. There is nothing in

the file to show that the defendant is acceptable to

the Los Angeles Department of Charities notwith-

standing his conviction, and that there is no legal

basis for the order for him to report for civilian

work.

It is on these contentions, in view of the fact that
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Mr. Korte having served a sentence prior to this

in a federal penitentiary, that we move at this time

for a judgment of acquittal.

The Court : This situation requires further study.

I am going to take an adjournment until eleven

o'clock tomorrow [59] morning. I have a matter on

at 10:00. Both sides may prepare any future argu-

ment they may wish to present, at which time I

shall make a determination on this case.

(Further discussion by counsel not ordered

transcribed for this record.)

(Whereupon an adjournment was taken until

Tuesday, June 4, 1957, at 11:00 o'clock [59-A]

a.m.)

Tuesday, June 4, 1957—11 :00 A.M.

(Following argument by counsel for the re-

spective parties not ordered transcribed for

this record, the following proceedings were

had:)

The Court: Is the matter submitted?

Mr. Wertheimer: Submitted, your Honor.

The Court : As the case now stands submitted—

I

reviewed the case in its entirety—the Court will

enter a judgment of guilty as charged in the in-

dictment.

Do you think your client would avail himself of

the charity that the law provides ?

Mr. Wertheimer: Are you speaking, your

Honor, of

The Court: Civilian activitv.
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Mr. Wertheimer: It is the defendant's conten-

tion that that is not acceptable to him, your Honor.

I should like to move at this time that until the

time of sentence his bail be continued as it is. The

government does not object.

Mr. Constine : Do I understand that counsel now

moves to have the matter referred to the probation

officer for his presentence report?

Mr. Wertheimer: I would appreciate that, your

Honor.

Mr. Constine : We have no objection to that, your

Honor.

The Court: There is not much of a report you

can make. [60]

Mr. Constine: I think all the facts are before

your Honor.

The Court: However, I don't want to deny him

any opportunity that is available to anyone else.

Mr. Wertheimer: We move that the matter be

referred, then, to the probation officer.

The Probation Officer: Two weeks, your Honor
—June 18th?

Mr. Constine: Is that agreeable?

Mr. Wertheimer: June 18th?

Mr. Constine: Whatever date is agreeable to

counsel, your Honor, and the Court.

Mr. Wertheimer: I would prefer a little bit be-

fore that, or a little after.

The Court : A little before what ?

Mr. Wertheimer: Before the 18th—the day be-

fore, or, preferably, June 24th.
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The Coiu-t : I will give you the 17th, if you want

the day before.

Mr. Wertheimer : Thank you.

The Court: Is that agreeable, counsel?

Mr. Constine: Is that agreeable?

Mr. Wertheimer: That is.

Mr. Constine: There is a problem of bail, your

Honor. He is presently, I believe, on $500 bond.

Mr. Wertheimer : That is correct.

The Court: Do you recommend that the bail be

$500? 161]

Mr. Constine: He is on that now. I don't know

if counsel desires that he remain on bail pending

judgment.

Mr. Wertheimer: I move that he remain on bail

pending judgment at this time.

The Court: The rule of this Court has been

when a defendant is found guilty—and I don 't make

any exceptions of it—he is ordered into custody

until the case is disposed of.

Mr. Wertheimer: Isn't it possible, pending the

probation report and pending sentence, that the

bail be continued? Do you have discretion in that

matter?

The Court : I have discretion in the matter, there

is no doubt about it, but I have always tried to treat

all these defendants, insofar as I can, in the same

w^ay. I have ordered them all into custody after a

full hearing.

Mr. Wertheimer: If you make judgment and

sentence at this time, your Honor, would it be pos-

sible to request a stay of execution?
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The Court: Oh, yes. You are entitled to that

under the law.

Mr. Wertheimer: Could I confer with my client

for just one moment?

The Court: Certainly.

Mr. Constine : Would your Honor desire to take

a recess for a few moments %

The Court: No. I will give him plenty of [62]

time.

I haven't talked to the wife. With your permis-

sion I will call her to the stand.

Mr. Wertheimer : Certainly, your Honor.

The Court: Step forward.

MRS. ROBERT LEE KORTE, JR.

was called as a witness on behalf of the defendant,

and, after being first duly sworn, testified as follows

:

The Court: Be seated. You needn't answer any

questions you don't wish to answer. It is only that I

wish to get your state of mind in relation to your hus-

band.

The Court, after hearing all the testimony, con-

cluded that your husband violated the law. There is

nothing for me to do but to sentence him, unless he

wants to avail himself of the opportunity to do any

civilian work.

The Witness : I think my husband has made his

statement.

The Court: What is it?

A. I believe that he has said what he desires. I

agree with his wishes, since he is the head of the

house, and I am in full accord with it.
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(Testimony of Mrs. Robert Lee Koi^te, Jr.)

Q. We live in a country where if everj^one takes

this law and violated it in the manner it has been

violated here, we wouldn't have any country at all;

the Russians and the rest of them would come over

here, and it would be an invitation for them to come,

and we would be lucky to get enough to eat. [63]

Coupled with that, young men of this young man's

age, and over, have paid the extreme penalty by

their lives to sustain what we have.

History records these changes from time to time,

from century to century, and we have to conform

to the law if we hope to maintain what we have got.

It is as simple as that. There is no mystery about it

at all—no mystery about it at all.

And tell me, have vou met the defendant's father

and mother?

A. I have met his mother; I don't know his

father.

Q. And what does his father do ^. What is his oc-

cupation, do you know ?

A. I really don't know. I have talked with him

on the phone, but I have never met him, nor have I

ever seen him. I know his mother. He has a very

nice mother. She is a very nice person.

Q. I am happy to hear you say that.

(Addressing defendant) : Tell me, what does

your father do? What is his occupation?

The Defendant: I don't know, your Honor, for

the reason that I haven't seen him for three years,

as I mentioned.

The Court : When you did see him, what was he

engaged in ? What did he do ?
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(Testimony of Mrs. Robert Lee Korte, Jr.)

The Defendant: He was working for Shell Oil

at the time. [64]

The Court: How long has he worked for Shell

Oil?

The Defendant: Up to that time he worked for

them for about 25 years.

The Court : Twenty-five years ?

The Defendant: Yes.

The Court: And he maintained you in school,

did he not?

The Defendant: That is correct.

The Court: And the education you got, your

father made it possible for you to get that education,

did he not ?

The Defendant: Partly. I worked during sum-

mer vacations to accumulate and finance myself

partly.

The Court: Partly?

The Defendant: Yes.

The Court: That wasn't a great deal, was it?

The Defendant: No.

The Court: Well, I was sorry to see you—

I

didn't know your father and I don't know him now,

but I learned long ago as a youngster to honor my
father and my mother, and a boy who doesn't do

that—^keep it in mind—will have time to remember

it for a long, long time.

The penalty here is five years in the penitentiary,

or $10,000 fine, or both. That is what you are con-

fronted with, young man. I want you to know it now.

You can't go around and interpret the law to suit
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and mother in every way that I could, except when

they wanted me to do things that I thought were not

right—not to appear to be smart in my own con-

ceit

The Court : Let's go to your mother. Have you re-

spect for your mother^

The Defendant: Certainly.

The Court: And vou haven't seen her for three

years ?

The Defendant: No; I just saw her day before

yesterday.

The Court: Yes. And what did she say to you

about the situation you find yourself in'?

The Defendant: Well, she naturally doesn't agree

with my particular viewpoint.

The Court: I am not surprised.

Who sentenced you?

Mr. Constine: It was former Judge Monroe

Friedman, your Honor.

The Court : What was the sentence at that time ?

Mr. Constine : It was 18 months.

Mr. Wertheimer : Of that 18 months the defend-

ant served approximately eight months, and re-

ceived some time off, as I [68] think you read in the

record.

The Court: Do you want to say anything in re-

lation to punishment?

The Defendant : No, your Honor.

The Court : I am speaking to your attorney.

The Defendant : Excuse me.

Mr. Wertheimer: I have indicated throughout

the trial and the comments on the evidence, your
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Honor, and I should like to bring your attention at

this time as well, that, in view of the fact that the

defendant has already served time; that his record

has been an exemplary one; that throughout his

sentence at McNeil Island he indicated co-operation,

and his record showed that he did, I feel that any

leniency that you might show at this time, of course,

would be appreciated, and we request it of your

Honor.

The Court: I will hear from the government.

Mr. Constine: Your Honor, we have no par-

ticular recommendation to make. I would say to

your Honor that we would have no objection to pro-

bation if the defendant was willing to accept some

civilian work in lieu of induction, and if he would

obey the order, even at this time, we would agree

that he should be permited to do so, as any defend-

ant who may submit to induction after conviction.

We would have no objection to that. But he takes

the position he will not, so I think there is no alter-

native for your Honor. [69]

Mr. Wertheimer: I think I might comment also,

so that the record might be clear, that any considera-

tion you would have regarding probation at this time

would be appreciated, also, your Honor.

The Court: I will put the case over to the 17th,

and I will get a report from the Probation Depart-

ment and make a final determination at that time.

You will go into custody, young man.

(Whereupon, the matter was continued to

Monday, June 17, 1957.) [70]
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and for the record, and request at this time, pur-

suant to Rule 46 of the Criminal Procedure Rules,

that bail be continued during the pending of the

appeal.

Mr. Constine: It is our position, your Honor,

that there is no real issue in this case. However, the

question of bail on appeal is entirely within your

Honor's discretion, and we will simply submit it.

The rule has been somew^hat liberalized recently. It

used to be unless there was a substantial question

a defendant was not allowed bail on appeal. The

rule has now been liberalized to the point that it

reads that unless the appeal is frivolous, bail should

be allowed. But the Appellate Court still takes the

position that there must be some question, or some

serious issue.

The Court: What is the position of the govern-

ment in relation to bail ?

Mr. Constine : I might state this : In many cases

that we oppose bail on appeal in the District Court,

and the Appellate Court allows it anyway. [73]

The Court: What is that?

Mr. Constine : In many cases in which we oppose

bail on appeal in the District Court, the Appellate

Court allows bail anyway, your Honor. But to be

honest with your Honor, I don't think there is any

question for appeal here, although I may be dis-

agreed with further on. In any event, we would op-

pose bail on appeal at this juncture.

Mr. Wertheimer: Your Honor, we raised some

points which we feel three, at least, have validity,

in view of the new position of the Court. This, by
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no means, is a frivolous act being done for the pur-

pose of just continuing the matter on appeal. We
are serious, as far as taking this matter to the

higher court. And in view of the fact that this is not

a frivolous one, it is our request that bail be con-

tinued.

The Court: What is the bail now?

Mr. Constine: The defendant, your Honor, has

been on $500 bail.

Mr. Wertheimer : That is correct.

Mr. Constine: He has attended all the hearings.

I don't think there is any question he will flee the

jurisdiction.

The Court: The bail, then, will remain at $500.

Mr. Constine : That is on appeal.

Mr. Wertheimer: Thank you, your Honor.

Mr. Constine: Will you post that bail today?

There will have to be an appeal bond. [74]

Mr. Wertheimer: We will do so.

The Court : Very w^ell.

Mr. Wertheimer: Thank you.

Certificate of Reporter

We, Official Reporters and Official Reporters pro

tem. Certify that the foregoing transcript of 74

pages is a true and correct transcript of the matter

therein contained as reported by us and thereafter

reduced to typewriting to the best of our ability.

/s/ W. A. FOSTER,

/s/ JOSEPH F. SWEENEY.

[Endorsed] : Filed September 3, 1957. [74-A]
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[Title of District Court and Cause.]

STATEMENT OP POINTS TO BE
RAISED ON APPEAL

1. The Appeal Board denied the IV-F classifica-

tion required by Section 1622.2 of the Selective Serv-

ice Regulations without basis in fact, as evidence

showed defendant had been previously convicted of

a felony. Therefore I-O classification is arbitrary,

capricious, and contrary to law, resulting in the final

assignment and order to do civilian work being void.

2. The Appeal Board arbitrarily and capri-

ciously failed to follow the classification procedure

commanded by Section 1623.2 in failing to come up

from the bottom of the list of classifications from

I-C to IV-P but, on the contrary, went down the

list of classifications from I-A-0 to the 1-0 classi-

fication and entirely ignored the IV-P classification

completely, all of which is contrary to Section 1623.2

of the Selective Service Regulations, resulting in

the final classification being arbitrary, capricious

and contrary to law, making the final order to re-

port for civilian work void.

3. The Armed Porces waiver dated September 9,

1955, is not sufficient to make the defendant liable

for the performance of civilian work because there

is no provision in the Act or the Regulations for the

Armed Porces to waive the disqualification for a

place of civilian employment, but the Armed Porces

waiver is good only for military service and, there-
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fore, the final order commanding the defendant to

perform civilian work is void.

4. The final order commanding the defendant to

report for civilian work with the Los Angeles De-

partment of Charities is void because the Selective

Service System failed to get a waiver of the con-

viction from the Los Angeles Department of Chari-

ties, the place of employment, and since there is

nothing in the file to show that the defendant was

acceptable notwithstanding his conviction there was

no legal basis for the order to report for civilian

work.

A copy of this statement has been sent to United

States Attorney Lloyd Burke.

Dated: August 16, 1957.

SMALL AND WERTHIMER,

By /s/ RICHARD J. WERTHIMER,
Attorneys for Defendant.

[Endorsed] : Filed August 20, 1957.
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United States Court of Appeals

for the Ninth Circuit

Case No. 15673

ROBERT LEE KORTE,

Appellant-Defendant,

vs.

UNITED STATES OF AMERICA,

Respondent-Plaintiff.

STIPULATION

It Is Hereby Stipulated that the Selective Service

file in the above-entitled matter be considered in its

original form without necessity of reproduction in

the printed record.

SMALL AND WERTHIMER,

By /s/ RICHARD J. WERTHIMER,
Attorneys for Appellant.

By /s/ DONALD B. CONSTINE,
Assistant U. S. Attorney,

Attorney for Respondent.

[Endorsed]: Piled September 26, 1957.
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No. 15673

Hntt^Jit #tat^s (Hanrt af Appieals

FOR THE NINTH CIRCUIT

ROBERT LEE KORTE,
Appellant,

vs.

UNITED STATES OF AMERICA,
Appellee.

BRIEF FOR APPELLANT

Appeal from the United States District Court for the

Northern District of California,

Southern Division.

JURISDICTION

This is an appeal from a judgment of conviction ren-

dered and entered by the United States District Court for

the Northern District of California, Southern Division.

[R. 6-8y The District Court had jurisdiction under Title

18, § 3231, U. S. C. A. The indictment charged an offense

against the Universal Military Training and Service Act

^ Numbers appearing herein within brackets preceded by "R." refer
to pages of the printed transcript of record filed herein.



(50 U. S. C. A. App. § 462). [R. 3-4] This Court has juris-

diction of this appeal under Rule 37 (a) (1) and (3) of the

Federal Rules of Criminal Procedure because the notice

of appeal was filed in the time and manner required by law.

[R. 7-8]

STATUTES INVOLVED

Section 6(m) of the Act (50 U. S. C. A. App. § 456(m))

provides as follows

:

"No person shall be relieved from training and service

under this title [sections 461-454 and 455-471 of this Appen-

dix] by reason of conviction of a criminal offense, except

where the offense of which he has been convicted may be

punished by death, or by imprisonment for a term exceed-

ing one year."

Section 12(a) of the Act (50 U. S. C. A. App. § 462(a))

provides

:

".
. . Any . . . person . . . who . . . refuses . . . service in

the armed forces ... or who in any manner shall knowingly

fail or neglect or refuse to perform any duty required of

him under or in the execution of this title, or rules, regu-

lations, or directions made pursuant to this title . . . shall

upon conviction in any district court of the United States

of competent jurisdiction, be punished by imprisonment

for not more than five years or a fine of not more than

$10,000, or by both such fine and imprisonment . .
."

REGULATIONS INVOLVED

Section 1622.44 of the Selective Service Regulations

(32 C. F.R. §1622.44; E.G. 10292, 16 F. R. 9862, Sept.

28, 1951) reads as follows:

''Class IV-F : Physically, mentally, or morally unfit. In

Class IV-F shall be placed any registrant (a) who is found



to be physically or mentally unfit for any service in the

armed forces; (b) who, under the procedures and standards

prescribed by the Secretary of Defense, is found to be

morally unacceptable for any service in the armed forces;

(c) who has been convicted of a criminal offense which may
be punished by death or by imprisonment for a term ex-

ceeding one year and who is not eligible for classification

into a class available for service; or (d) who has been sepa-

rated from the armed forces by discharge other than an

honorable discharge or a discharge under honorable condi-

tions, or an equivalent type of release from service, and for

whom the local board has not received a statement from

the armed forces that the registrant is morally acceptable

notwithstanding such discharge or separation."

Section 1623.2 of the Selective Service Regulations

(32 C. F.R. §1623.2; E. 0. 10292, 16 F. R. 9862, Sept. 28,

1951) reads as follows:

''Consideration of classes. Every registrant shall be

placed in Class I-A under the provisions of § 1622.10 of this

chapter except that when grounds are established to place

a registrant in one or more of the classes listed in the follow-

ing table, the registrant shall be classified in the lowest class

for which he is determined to be eligible, with Class I-A-0

considered the highest class and Class I-C considered the

lowest class according to the following table

:

Class

:

I-A-0 IV-A
I-O IV-B
I-S IV-C
II-A IV-D
II-C IV-F
II-S V-A
I-D I-W
III-A I-C"



Section 1626.26 (a) of the Selective Service Eegulations

(32 C. F. R. § 1626.26 (a) ; E. 0. 9988, 13 F. R. 4874, Aug. 21,

1948, redesignated at 14 F. R. 5021, Aug. 13, 1949) reads as

follows

:

"The appeal board shall classify the registrant, giving

consideration to the various classes in the same manner in

which the local board gives consideration thereto when it

classifies a registrant, except that an appeal board may not

place a registrant in Class IV-F because of physical or men-

tal disability unless the registrant has been found by the

local board or the armed forces to be disqualified for any
military service because of physical or mental disability."

STATEMENT OF THE CASE

Appellant was charged by indictment, which alleged he

did "on or about the 26th day of November, 1956, in the

City and County of San Francisco, State and Northern

District of California, knowingly fail to perform such duty,

in that he, the said defendant, having theretofore been duly

classified in Class I-O, did then and there knowingly refuse

and fail to comply with the order of his said Local Board

No. 40, to report to his said Local Board No. 40 to be given

instructions to proceed to a place of employment designated

by said Local Board No. 40 for the purpose of doing civilian

work contributing to the maintenance of the national health,

safety and interest as provided in the said Act and the

rules and regulations made pursuant thereto." [R. 4] Ap-
pellant pleaded not guilty and waived the right of trial by

jury. [R. 5]

The case proceeded to trial on June 3, 1957. [R. 9] The

entire draft board file was received into evidence as Govern-

ment's Exhibit No. 1. [R. 9] It was stipulated that the ap-

pellant failed to report to his local board, as ordered on

November 26, 1956. [R. 10] Pertinent parts of the draft

board file were read into the evidence. [R. 11-34] Appellant

testified in his own behalf. [R. 40-55]



Appellant registered with his local board on March 28,

1951, and on December 22, 1951, filed his classification ques-

tionnaire. (F. 6)^ He showed that he was a student at the

University of California. (F. 11) He certified that he was

a conscientious objector. He filed a conscientious objector

form on April 21, 1952. (F. 12, 252-254) He was classified

I-A by his local board and appealed to the appeal board.

(F. 13) His case was referred to the Department of Justice

for investigation. (F. 228) Following a hearing in the De-

partment of Justice a recommendation was made to the

appeal board resulting in a I-A classification. (F. 5, 228-230,

239)

When ordered to report for induction he refused to sub-

mit to induction on April 28, 1953. (F. 217-224, 239) He was
indicted on May 13, 1953. (F. 212) He pleaded not guilty on

June 17, 1953. (F. 211) On July 3, 1953, he was convicted

of a felony and sentenced to the custody of the Attorney

General for a period of 18 months. (F. 208-209) [R. 9-10,

14-15, 23, 40-41, 46, 49] On August 3, 1953, the appellant

commenced serving his time in the custody of the Attorney

General pursuant to the judgment of conviction. (F. 206-

207) [R. 46]

Appellant was released from the custody of the Attorney

General on March 24, 1954, and stayed on parole until

February 2, 1955. [R. 46] During this period of time he was
classified IV-F on September 11, 1953. [R. 13, 15] (F. 200)

Two days after the date of expiration of appellant's

parole the local board on February 4, 1955, classified him
I-A. (F. 13) [R. 15-16] On February 11, 1955, a special form

for conscientious objector (Form No. 150) was mailed to

the appellant, requiring him to give additional information.

(F. 14, 189) The appellant filled out the conscientious objec-

tor form and showed the same information as before except

he added that he had been arrested, convicted and sent to

2 Numbers preceded by ^'F." appearing in parentheses herein refer to
the pages of the draft board file (Government's Exhibit 1). Such page
numbers, written in longhand, appear at the top of each page of the file.



the federal prison because of his stand as one of Jehovah's

Witnesses against military service. (F. 186, 191-194) He
filed additional information showing his ministerial activity

and corroborating his claim for classification as a minister

of religion. (F. 154-185) He filed a special claim for classi-

fication as a minister. (F. 143-153) This was accompanied

by statements corroborating his ministerial activity.

(F. 137-142) He also filed information answering a special

questionnaire about his religious affiliation and activity.

(F. 125-135)

The local board on April 1, 1955, classified him I-A.

(F. 114) Appellant appealed to the appeal board. (F. 14,

124) His case was referred to the Department of Justice.

The investigation by the FBI and the recommendation of

the Department of Justice showed the appellant's sincerity

as a conscientious objector, as well as his having been con-

victed of a felony and serving 18 months in prison. (F. 56-

80, 112-121) [R. 23, 25-26]

While the appellant's case was pending before the appeal

board he was on August 30, 1955, ordered to take a physical

examination on September 9, 1955. (F. 99) He took the

physical examination and was found acceptable, and in

addition the armed forces examiner stamped upon the order

an army waiver of the appellant's prior conviction for a

felony. (F. 83-96) On December 20, 1955, the appellant was
notified of his physical acceptability for military service.

(F. 14) [R. 21] The Department of Justice on September 29,

1956, recommended to the appeal board that the appellant

be classified as a conscientious objector. (F. 56-80) The
appeal board on July 20, 1956, classified the appellant I-O.

(F.4)

The appellant refused to designate a type of civilian

work that he wanted to do as a conscientious objector pur-

suant to the request of the local board. (F. 43-44) The local

board then offered appellant three types of civilian work to

choose from but he refused to do this. (F. 38-40) The appel-

lant was requested to appear before the local board for a



special hearing with a representative of the state head-

quarters in an effort to reach an agreement as to the type

of work he would be willing to accept as a conscientious ob-

jector. (F. 14, 28, 31) The appellant stated his reasons for

refusal to do civilian work. (F. 26-27) The Director of

Selective Service approved the issuance of an order com-

manding the appellant to do civilian work. (F. 24) The

local board ordered the appellant to report to Los Angeles

County Department of Charities to do civilian work on

November 28, 1956. (F. 14, 20) The appellant failed to re-

port to the local board. (F. 14, 20) [R. 10]

QUESTIONS PRESENTED AND HOW RAISED

I.

Whether the appeal board denied the IV-F classification

without basis in fact contrary to Section 1622.44 of the

Selective Service Regulations, resulting in the I-O classifi-

cation being arbitrary, capricious and contrary to law and

making the final order to do civilian work void.

This question was raised in the motion for judgment of

acquittal. [R. 35, 56]

II.

Whether the appeal board arbitrarily and capriciously

failed to follow the classification procedure commanded by

Section 1623.2 by failing to come up from the bottom of the

list of classifications from I-C up to IV-F but went down the

list of classifications from I-A-0 to 1-0 and ignored the

IV-F classification, making the final order to do civilian

work void.

This question was raised by the motion for judgment of

acquittal. [R. 36-37, 56-57]
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SPECIFICATION OF ERROR
The district court erred in failing to grant the motion

for judgment of acquittal duly made at the close of the gov-

ernment's case and renewed at the close of all of the evi-

dence. [R. 36-39, 56-60] The court denied the motion. [R. 39,

60-61] Grounds in the motion are made the basis of the

statement of points to be raised on appeal. [R. 76-77]

ARGUMENT
ONE

The appeal board denied the IV-F classification without

basis in fact contrary to Section 1622.44 of the Selective

Service Regulations, resulting in the I-O classification being

arbitrary, capricious and contrary to law and making the

final order to do civilian work void.

Section 6 (m) of the Act (50 U. S. C. A. App. § 456 (m))

in the proviso clause thereof relieves from "training and

service" any person who has been convicted of a felony. The

undisputed evidence in this case shows that the appellant

was previously convicted of a felony in the United States

District Court for the Northern District of California,

Southern Division, on July 3, 1953, and sentenced to serve a

term of 18 months in the custody of the Attorney General

on July 14, 1953. (F. 209) [R. 14-16, 23, 46]

The armed forces waiver of the moral disqualification

because of conviction appearing in the draft board file and

dated September 9, 1955 (F. 83-96) was not basis in fact for

the 1-0 classification of July 20, 1956, by the appeal board.

(F. 4) Section 1622.44 (b) of the Regulations (32 C. F. R.

§ 1622.44 (b) ) deals with persons who are found to be "mor-

ally unacceptable for any service in the armed forces" by

the Secretary of Defense. Subdivision (b) of Section 1622.44

of the Regulation (32 C. F. R. § 1622.44) does not deal with

convictions of felonies but relates only to morals and other
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felony convictions. Subdivision (c) of the Regulation deals

with persons who are convicted of felonies. However, it

goes on to add that the person must also not be "eligible for

classification into a class available for service.'' This par-

ticular addition to the language appearing in the Act (50

U. S. C. A. App. § 456 (m) ) is ambiguous. If the Regulation

be construed that a person who has been convicted of a

felony to be eligible to the IV-F classification must also be

otherwise not eligible for classification for service, then it

is in conflict with the statute and of no force and effect and
it cannot be used as a basis for a denial of the IV-F classi-

fication.

The armed forces waiver prescribed by subdivision (b)

is not equivalent to a denial of the rights prescribed by the

Act (50 U. S. C. A. App. § 456 (m) ) to a IV-F classification

since the statute disqualifies a person who has been con-

victed of a felony. If it be contended that the armed forces

waiver of disqualification constitutes a waiver of conviction

then the appellant takes the position that such waiver, sub-

section (b) of the Regulation and the regulations of the

armed forces prescribed by the Secretary of Defense to

that effect are void because they are in conflict with Ster-

rett V. United States, 216 F. 2d 659 (9th Cir. 1954).

A reasonable interpretation to be made of the Regula-

tion (32 C. F.R. §1622.44 (b)) prescribing the power of

the Secretary of Defense to accept persons otherwise mor-
ally unfit is that subdivision (b) of the Regulation does not

relate to persons convicted of felonies. It is confined to per-

sons otherwise not morally acceptable to the armed forces.

In the event that the Regulation is construed otherwise

so as to authorize the Secretary of Defense to find persons

convicted of felonies morally acceptable and thus make
such acceptance basis in fact for the denial of the IV-F
classification, then appellant takes the position that the

Regulation is in conflict with the Act (50 U. S. C. A. App.
§456 (m)) or ultra vires, thus making the classification

based upon such action arbitrary and capricious and con-
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stituting no basis in fact for the denial of the IV-F classi-

fication.

In the event that it is argued that subdivision (c) of the

Regulation (32 C. F. R. §1622.44 (c)) prescribing the dis-

qualification of a person convicted of a felony by making it

contingent upon such person's being otherwise ineligible

for service, then such construction makes the Regulation

ultra vires. It constitutes, therefore, an illegal amendment
by the Regulation (32 C. F. R. § 1622.44) of an Act of Con-

gress (50 U. S. C. A. App. § 456 (m) ) in violation of the law.

—Sterrett v. United States, 216 F. 2d 659 (9th Cir. 1954).

A more reasonable interpretation of such ambiguous

regulation is that a person who has been convicted of a fel-

ony is not eligible for classification for service. This reason-

able interpretation of that subdivision of the Regulation in

order to avoid bringing the Regulation in conflict with the

statute and being void must be accepted by the Court.

Where a regulation can be given a reasonable interpreta-

tion so as to avoid a declaration of its invalidity it should

be thus interpreted.

This interpretation commanded by the law to avoid a

declaration of invalidity means that the word "who" follow-

ing the word ''and" and preceding the words "is not eligible"

appearing in subdivision (c) of Section 1622.44 of the Regu-

lation is mere surplussage. In the event that the Court does

not accept this interpretation but construes the Regulation

so as to authorize a holding that there was basis in fact for

the denial of the IV-F classification then the appellant says

that such Regulation is void because it is in conflict with the

Act (50 U. S. C. A. App. §456 (m)) disqualifying from

service all persons who have been convicted of a felony.

—Sterrett v. United States, 216 F. 2d 659 (9th Cir. 1954).

It may be argued by the Government that the contention

hereinabove made, that subdivision (b) of Section 1622.44

does not extend to convictions of felonies, and that sub-

division (c) of Section 1622.44 is ambiguous, was not ex-
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pressly raised in the court below and therefore cannot be

here considered. It is submitted that the appellant's con-

tention in the trial court that there was no basis in fact for

the denial of the IV-F classification and that the appeal

board was arbitrary, capricious and contrary to law, is

adequate to support the contentions above made.

In the event, however, that the Court does not so agree it

is submitted that the induction order of the local board was
not proved by the Grovernment to be ''a valid induction order

as a basis for appellant's conviction," as stated by this Court

in Franks v. United States, 216 F. 2d 266, at page 270 ( 1954)

.

As there stated, "the conviction notwithstanding this disre-

gard of the Regulations constitutes a plain error within the

meaning of Rule 52(b) of the Rules of Criminal Procedure,

18 U.S.C.A." (216 F. 2d at page 270) It is submitted that

the error of the court below in failing to hold that the draft

board order was void because the classification was contrary

to law so seriously affects the substantial rights of the

appellant that the judgment must be reversed.

It may also be argued by the Government that because

the appellant did not file a formal claim for the IV-F classi-

fication or an appeal statement claiming the IV-F classifica-

tion but, on the contrary, at all times insisted that he should

be classified as a minister constitutes a waiver of his right to

challenge the appeal board classification for a failure to

give him the IV-F classification. In the event such argument
is advanced it will be contrary to the holding of this Court
in Cox V. Wedemetjer, 192 F. 2d 920 (9th Cir. 1951). In that

case this Court, inter alia, said : "We think that the meaning
of these regulations was that the board of appeal was re-

quired to classify the registrant de novo on the basis of his

whole Selective Service Record." See also Franks v. United
States, 216 F. 2d 266 at pages 269-270 (9th Cir. 1954) ; Pine
V. United States, 212 F. 2d 93 at page 98 (4th Cir. 1954)

;

United States v. Pitt, 144 F. 2d 169, 172 (3rd Cir. 1944).

Section 1626.26 (a) of the Regulations (32 C. F. R.

§ 1626.26 (a)) provides that the appeal board shall classify
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the registrant "in the same manner in which a local board

gives consideration thereto when it classifies a registrant."

Section 1626.26 (a) provides that the registrant shall not

be placed in Class IV-F because of physical or mental dis-

ability unless the local board has so classified the registrant.

This limitation does not extend to persons convicted of a

felony and it does not prevent the appeal board from classi-

fying a felon in Class IV-F, as required by the Act (50

U. S. C. A. App. § 456 (m) ) and Section 1622.44 of the Regu-

lations. Section 1626.26 (a) is restricted to physical and

mental disability and does not extend to moral disqualifica-

tions or convictions of felonies. In the event such Regulation

(32 C. F. R. § 1626.26 (a)) is construed so as to reach per-

sons convicted of a felony then the appellant says that such

Regulation is void because it is in conflict with the Act

(50 U. S. C. A. App. §456 (m)) for the reasons above

stated.

United States v. Bouziden, 108 F. Supp. 395 (W. D. Okla.

1952), must be considered as dictum because the defendant

in that case was acquitted on other grounds and no appeal

could be taken from the ruling. The holding also is error,

contrary to law and based upon the proposition that the

congressional disqualification "is a discretionary power

usable by the United States Government or the Selective

Service System." (108 F. Supp. at page 397) There is no

such implication in the Act (50 U. S. C. A. App. § 456 (m) ).

Such interpretation is without any support whatever and

is contrary to the express language of the Act.

While deferments are granted at the discretion of Con-

gress, when the facts of a case show that the congressional

mandate is applicable the Act of Congress cannot be re-

jected on the grounds that the action of the board is discre-

tionary.

—

Ver Mehren v. Sirmyer, 36 F. 2d 876 (8th Cir.

1929) at pages 881-882 ; Simmons v. United States, 348 U. S.

397 at pages 405-406 (1955) ; Sicurella v. United States,

348 U. S. 385 at page 392 (1955) ; Gonzales v. United States,

348 U. S. 407, 416-417 (1955) ; Shepherd v. United States,
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217 F. 2d 942, 946 (9th Cir. 1954) ; Johnson v. United States,

126 F. 2d 242, 247 (8th Cir. 1942).

The undisputed evidence in this case shows that the

appellant had been convicted of a felony. This showing

brought him squarely within the provisions of the Act

(50 U. S. C. A. App. § 456 (m)) and Section 1622.44 of the

Regulations, when reasonably construed consistent with the

Act. The I-O classification is contrary to law and without

basis in fact. It is arbitrary and capricious, making the final

order to report for civilian work void. The district court

should have sustained the motion for judgment of acquittal

based on these contentions. The failure of the court below
to do so, it is submitted, constitutes reversible error.

TWO
The appeal board arbitrarily and capriciously failed to

follow the classification procedure commanded by Section

1623.2 by failing to come up from the bottom of the list of

classifications from I-C up to IV-F but went down the list

of classifications from I-A-0 to 1-0 and ignored the IV-F
classification, making the final order to do civilian v/ork void.

Section 1623.2 of the Regulations (32 C. F. R. § 1623.2)

places the I-A-0 classification at the top of the list and it

is stated to be ''the highest class'' and Class I-C is consid-

ered "the lowest class." IV-F is the fourth class from the

bottom of the list. The Regulation (32 C. F. R. §1623.2)
says that "when grounds are established" the registrant

shall be "classified in the lowest class for which he is deter-

mined to be eligible." The appeal board did not follow this

classification procedure. It received the recommendation of

the Department of Justice to place the registrant in Class

I-O.

The reference of the case to the Department of Justice

constituted a determination by the appeal board to ascertain

if there was "new support for the registrant's claim."

{White V. United States, 215 F. 2d 782 at page 790 (9th Cir.
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1954). The recommendation of the Department of Justice

was that the appellant be classified I-O. (F. 56-80) The
appeal board sent this recommendation to appellant. (F. 55)

After considering his answer, stating that he wanted to

appeal the I-O, the appeal board classified him in that classi-

fication. (F. 4, 53-54) Theretofore on May 11, 1955, the

appeal board forwarded the case to the Department of

Justice for determination as to whether appellant was en-

titled to the conscientious objector classification. (F. 122)

The record references of the proceedings in the appeal

board show that the appeal board at no time followed the

classification procedure of going up from the bottom of the

list, instead of coming down from the top of the list as com-

manded by Section 1623.2 of the Regulations (32 C. F. R.

U623.2).

The violation of this procedural requirement constitutes

a denial of procedural due process of law. Ver Meliren v.

Sirmyer, 36 F. 2d 876 (8th Cir. 1929) at pages 881-882;

Simmons v. United States, 348 U. S. 397, at pages 405-406

(1955) ; Sicurella v. United States, 348 U. S. 385 at page 392

(1955); Gonzales v. United States, 348 U.S. 407, 416-417

(1955) ; Johnson v. United States, 126 F. 2d 242, 247 (8th

Cir. 1942). The burden is upon the Government to show that

the violation of this procedural Regulation (32 C. F. R.

§ 1623.2) was harmless error. Since there is an absence of

affirmative proof that the appellant was not prejudiced by

the failure of the appeal board to follow the Regulation. It

must be concluded that the appellant was harmed.

—

Steele v.

United States, 240 F. 2d 142, at pages 145-146 (1st Cir.

1956) ; compare Franks v. United States, 216 F. 2d 266, 269-

270 (9th Cir. 1954).

The record shows without dispute that the appeal board

proceeded to consider appellant's case primarily on one

question, which was whether or not he was a conscientious

objector. It is true that the record does not disclose ex-

pressly that the appeal board admitted that it did not follow

Section 1623.2 of the Regulations but the record also does
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not show that the appeal board did follow the Eegulation.

Under Steele v. United States, 240 F. 2d 142, 145-146 (1st

Cir. 1956), the failure of the Government to prove that the

appeal board did follow the Regulation prevents any specu-

lation by this Court that the appeal board did follow the

Regulation. It is true that there is a presumption of regu-

larity of administrative proceedings but this presumption

does not apply in criminal proceedings because of the pre-

sumption of innocence. Notwithstanding Koch v. United

States, 150 F. 2d 762, 763 (4th Cir. 1945), and United States

V. Fratrich, 140 F. 2d 5, 7 (7th Cir. 1944), to the contrary,

appellant says that the presumption of innocence in crimi-

nal proceedings makes inapplicable such presumption of

regularity.

In Jones on Evidence in Civil Cases, Fourth Edition,

Bancroft-Whitney Co., San Francisco, 1938, Volume 1,

§ 101, it is said : ''Generally speaking, no legal presumption

is so highly favored as that of innocence; ordinarily sub-

stantially all other presumptions yield to it in case of con-

flict." There the author cites Dunlop v. United States, 165

U.S. 486 (1897), and Edwards v. United States, 7 F. 2d

357. It is later stated in this section, fourth paragraph, that

the presumption of innocence prevails over a large number

of other presumptions. It is submitted, therefore, that it

cannot be said that the appeal board is presumed to have

followed the Regulation.

It is submitted therefore that this Court should hold that

the appeal board failed to follow the procedural require-

ments of Section 1623.2 of the Regulations (32 C. F. R.

§ 1623.2) and by reason thereof the appellant was harmed

to such an extent as to require reversal of the judgment of

conviction in this case. The failure of the trial court to sus-

tain the motion for judgment of acquittal for this reason

constituted reversible error.
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CONCLUSION

The judgment of the court below should be reversed be-

cause the trial court committed reversible error in denying

the motion for judgment of acquittal because (a) there was

no basis in fact for the denial of the IV-F classification and

the final classification was contrary to law, making it arbi-

trary and capricious, and (b) the appeal board did not fol-

low the procedural requirements of Section 1623.2 of the

Regulations (32 C. F. E, § 1623.2) as to procedure to be fol-

lowed upon classification; either or both of which make void

the order of the local board supporting the conviction, re-

quiring a reversal of the judgment of the court below.

Wherefoke, the appellant prays that the judgment of

the court below be reversed and the cause be remanded
with directions to the trial court to enter a judgment of

acquittal and discharge the appellant, or in the alternative

order a new trial.

Respectfully submitted,

Hayden C. Covington

124 Columbia Heights

Brooklyn 1, New York

Small & Werthimer

345 Franklin Street

San Francisco 2, California

Counsel for Appellant

January, 1958.
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No. 15,673
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For the Ninth Circuit

Robert Lee Korte,
Appellant,

vs.

United States of America,
Appellee.

>

BRIEF FOR APPELLEE.

JURISDICTION.

Jurisdiction is invoked under Title 18 United States

Code, Section 32-31, Title 50 United States Code, Sec-

tion 462, and Rule 37(a)(1) and (3) of the Federal

Rules of Criminal P'rocedure.

STATEMENT OF THE CASE.

Appellant was indicted on March 27, 1957 for fail-

ing to comply with the order of his Local Board to

report to his Local Board for instructions to proceed

to a place of employment for the purpose of doing

civilian work contributing to the maintenance of the

national health, safety and interest as provided for in

the Universal Military Training and Service Act of



1948, as amended, in violation of the Universal Mili-

tary Training and Service Act of 1948, as amended.

(TR 4.) On June 3, 1957, after waiving trial by jury,

appellant was tried by the Court, The Honorable

Michael J. Roche presiding. (TR 9.) On June 4,

1957 appellant was found guilty as charged. (TR 60.)

On Jime 17, 1957, appellant was sentenced to nine

months imprisonment. (TR 6, 7.) Notice of appeal

was timely made to this Court. (TR 7, 8.)

Appellant was originally classified Class 1-A. (Ex-

hibit 1.) After being ordered for induction into the

Armed Forces of the United States, appellant refused

to submit for induction and was tried and convicted of

a violation of the Universal Military Training and

Service Act, on July 13, 1953. (Exhibit 1.) Appellant

was sentenced to eighteen months imprisonment. (Ex-

hibit 1.) Appellant was released from the penitentiary

on March 24, 1954, on parole. (Exhibit 1.) His parole

apparently expired on February 2, 1955. (Exhibit 1.)

On January 25, 1955 the appellant's Local Board se-

cured information from the defendant indicating the

violation and sentence above described. (Exhibit 1.)

On Febiniary 4, 1955, appellant was classified 1-A.

(Exhibit 1.) On April 18, 1955 appellant appealed his

classification of 1-A. (Exhibit 1.) His case was then

referred to the Department of Justice for a hearing.

(Exhibit 1.)

On August 30, 1955 appellant was ordered to report

on Sept. 9, 1955 for an Armed Forces physical exam-

ination and directed to report to the Army Induction

Station at 30 Van Ness Avenue in San Francisco,



California. (Exhibit 1.) He received such an exami-

nation on that date. (Exhibit 1.) On November 21,

1955 the United States Army Induction Station re-

quested the Adjutant Greneral to determine appellant's

eligibility for induction in view of his criminal rec-

ord. A moral waiver for induction was approved by

the Adjutant General on 8 December 1955 after the

joint induction screening group for the Army, Navy,

Air Force and Marine Corp approved such a waiver.

On December 14, 1955 the Induction Station Com-

mander executed a certificate of acceptability certify-

ing that as of that date appellant was found fully ac-

ceptable for induction into the Armed Forces.

On February 29, 1956 the Department of Justice

recommended that appellant's claim of conscientious

objection be sustained. The Appeal Board then on

July 26, 1956 classified appellant 1-0. (Exhibit 1.)

On August 1, 1956, appellant refused to volunteer

for civilian work in lieu of induction. (Exhibit 1.)

On October 18, 1956 appellant was interviewed by

the Local Board but refused to accept any civilian

work that was offered. The Local Board determined

on that date that work was available as an institu-

tional helper for the County of Los Angeles, Depart-

ment of Charities. On November 14, 1956 appellant

was ordered to report to his Local Board on Novem-

ber 26, 1956 for instructions to proceed to a place of

employment. It was stipulated at the trial that the

defendant knowingly failed to report to his Local

Board as ordered on November 26, 1956 to receive

instructions to report for work. (TR 10.)



At the trial the Selective Service file was admitted

in evidence as United States Exhibit 1.

QUESTIONS PRESENTED.

1. Does conviction of a felony grant permanent de-

ferment from obligation under the Universal Military

Training and Service Act?

2. In the absence of any statement by the Appeal

Board, must it be presumed that the Board failed to

follow Selective Service Regulations?

ARGUMENT.

I. CONVICTION OF A FELONY DOES NOT GRANT
PERMANENT IMMUNITY FROM SERVICE.

Appellant argues that since he had previously been

convicted of a violation of the Universal Military

Training and Service Act that he was entitled, as a

matter of law, to a 4-P classification. In his words,

^^ Section 6(m) of the Act, in the proviso clause

thereof, releases from training and service any person

who has been convicted of a felony." (Page 8 Appel-

lant's Brief.) Section 6(m) of the Universal Military

Training and Service Act provides

^^no person shall be relieved from training and

service under this Title by reason of conviction of

a criminal offense, except where the offense of

which he has been convicted may be punished by
death, or by imprisonment for a term exceeding

one year."



This statute is not a direction on the part of Con-

gress to exempt from ^^ training and service'' those

persons convicted of felonies, but on the contrary is

an injunction not to defer from training and service

those persons who have been convicted of misdemean-

ors. The statute makes a deferment permissible when

there has been a conviction of a felony, but does not

require that exemption be granted.

Two cases have considered the argument that a prior

conviction of a felony relieves a registrant from his

Selective Service liabilitv. These cases are U. S, v.

Doty, 218 F.2d 93 (8th Cir. 1955), and U. S. v. Bou-

ziden, W. D. Okla. 108 F. Supp. 395. In the Doty case

the Court stated as follows,

^'Persons convicted of an offense which may be

punishable by death or by imprisonment for a

term exceeding one year are not made ineligible

for service under the act. They may be rejected

by the Draft Board or by the Military authori-

ties at the time they reported for induction, but

their acceptance or rejection rests in the discre-

tion of the Draft Board or the Militarv authori-

ties. The statute grants such persons no immu-
nity from their obligations under the Act."

A 4-F classification granted because a registrant

has been convicted of a crime is not given for the bene-

fit of the registrant. It is given for the benefit of the

Armed Forces. In other words, a conviction of a fel-

ony does not create in a registrant any special right

to consideration. By his conviction he has not merited

the consideration shown by Congress to World War



II veterans for example. The reason for the 4-P clas-

sification is simply that the agencies entrusted with

selecting personnel to defend the United States feel

that it would not be to the interest of the Services to

have some convicted felons in their ranks.

Conviction of a felony is simply a moral disquali-

fication from service in the Armed Forces. It is a

disqualification because some felons might contaminate

other Service personnel or steal from the Government.

It is common knowledge that during some periods

specific physical defects disqualify individuals from

service and in some periods they do not. The needs

of the United States for manpower in the Armed

Forces varies from time to time. Many countries at

war have come to the point of drafting amputees. The

physical defects that might disqualify an individual

during periods of peace and relative calm may be dis-

regarded when the Nation is in danger. Moral dis-

qualification standards also must vary. In reaching

their decisions Selective Service Boards are selecting

the Nation's military personnel from the Nation's

citizenry and must act for the benefit of the National

welfare and not primarily from the viewpoint of an

individual's interest or preference. Local Draft Board

No. 1 V. Connors, 9th Cir., 124 F.2d 388. No classifica-

tion is permanent. Selective Service Regulation

1625.1. The Selective Service Boards must provide

men for service under the shifting standards which

the needs of the Services require.

The Universal Military Training and Service Act

provides in Section 4a that,



^^No persons shall be inducted into the Armed
Forces for training and service or shall be in-

ducted for training in the National Security

Training Corps under this Title until his accepta-

bility in all respects, including his physical and

mental fitness, has been satisfactorily determined

under standards prescribed by the Secretary of

Defense.''

Pursuant to this legislative mandate there have been

set up induction stations which ^^ Determined by ex-

amination, registrants meet the physical, mental and

moral standards for service in the Armed Forces."

Department of the Army, Special Regulations ap-

proved 10 April 1953, SR615-180-1/ Prior to an order

to report for induction a registrant receives an Armed
Forces physical examination. Selective Service Regu-

lation 1268.10. At this physical examination informa-

tion is secured with respect to a registrant's moral

standards. Under Department of the Army Special

Regulation, approved 10 April 1953, SR615-180-1, Par.

lOd, information concerning court convictions of a

registrant is secured and placed on DD-Form 47. The

full circumstances of the conviction are obtained from

the registrant during a pre-induction interview which

is provided by Par. 10 of the above cited regulation.

The Department of Defense Regulations provide

that one who has been convicted of a felony is morally

unacceptable for service in the Armed Forces unless

^The Army regulations cited in this brief are the regulations
which were applicable on December 14, 1955, which was the date
appellant was found acceptable for service.
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this disqualification is waived. SR615-180-1, Par. lO.d.

(1). If a waiver is granted, however, then a registrant

is acceptable to the Department of Defense. The reg-

ulations of Selective Service provide for the waiver

situation in Section 1622.44(c), by providing for a 4-F

classification for those convicted of felonies except

for those who are ^^ eligible for classification into a

class available for service.'' When the moral disability

is waived by the Department of Defense then a reg-

istrant is eligible for classification into a class avail-

able for service.

In the instant case the file reflects that appellant re-

ceived a waiver from the Defense Department for his

moral defect. There is no question in the instant case

but that the regulations were followed and there is no

procedural defect in the waiver procedures except the

claim on the part of appellant that the statute forbids

his induction.

It is apparently appellant's desire that he be im-

mune from service to his Country, either in the Armed
Forces or for civilian work contributing to the Na-

tional welfare. Other individuals, however, who have

been convicted of felonies may have completely re-

habilitated themselves and may possibly desire to ex-

piate their debt to society by contributing to their

Country's defense. The rule contended for by appel-

lant would deprive these individuals of their chance

to take their place as completely rehabilitated mem-
bers of a society in which service in the Armed Forces

is the usual duty of a good citizen. This we submit

as neither desirable nor does it appear to be the intent

of Congress.



Some insight into the intent of Congress with re-

spect to 6(m) of the Act can be gained by examina-

tion of the predecessor statute. The Act of Novem-

ber 13, 1942, 56 Stat. 1018, reads in part as follows:

^^No individual who has been convicted of any crime

which may not be punishable by death or by imprison-

ment for a term exceeding a year shall by reason solely

of such conviction be relieved from liability for train-

ing and service under this act.'' As can be seen from

House Report 2574, 77th Congress, Second Session,

the purpose of this amendment was to permit the util-

ization of those persons convicted of crime as a source

of manpower in the discretion of the Selective Serv-

ice authorities. In the debates, Mr. May, of the Com-

mittee on Military Affairs, stated as follows:

^^The committee wrote into the bill another sec-

tion by way of amendment. I am sure every Mem-
ber present knows of the practice and the rule in

the War Department for some time that they

would not induct into the service a man who had
been convicted of a felony. That practice had
gone even to the extent of not inducting men who
had been convicted of misdemeanors ; for instance,

a man might be convicted under some provision

of the national prohibition law, might be convicted

of a breach of the peace, but such court conviction

barred him from admission to the service. We
have provided that no individual shall be relieved

from liability for training and service under this

act or held to be not acceptable to the land or

naval forces for such training and ser^dce on the

grounds of his having been convicted of any crime

which is not a felony at common law if the local
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board determines that such individual notwith-

standing such conviction is morally fit for serv-

ice."

In response to a question as to whether it was the

intent of the bill to give those persons a chance to fight

if qualified, Congressman May stated as follows:

^^That is the intent of the committee and I may
say that I have been of the opinion that sometimes

a fellow who has maybe shot and wounded a man
under the heat of passion or in sudden affray,

and although convicted, would make a good

soldier.'' (Congressional Record, October 17, 1942,

p. 8275.)

It can be seen from the debates and House Report

that Congress considered the possibility that an indi-

vidual might have at one time in his life been convicted

of a felony and yet had so rehabilitated himself as to

become a valuable addition to the Nation's military

forces. In addition Congress might have in mind not

putting a premium on exemption for military service

on the conviction of crime.

It would be a strange condition indeed if an indi-

vidual who committed a crime which under the law

is a felony could create for himself a complete im-

munity from service. Such a result eannot have been

in the Congress' mind. The statute was enacted for

the purpose of furnishing a guide to the Selective

Service and Defense Department authorities in de-

termining what persons should be exempted from

service. It was obviously Congress' intent to direct

that those persons convicted of misdemeanors should
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not by that reason alone be ineligible for service.

Nowhere does it appear that their intent was to utterly

disqualify and grant immunity to men convicted of

felonies who, nevertheless, in the judgment of the

Defense Department might be morally acceptable. The

Department of the Army and the Selective Service

System by the implementing regulations above cited

have provided for a proper and lawful exercise of the

discretion granted under the Act to select individuals

for service.

II. THERE IS NO PRESUMPTION THAT THE APPEAL BOARD
ACTED CONTRARY TO THE REGULATIONS.

The second part of appellant's argument advances

the proposition that the Appeal Board in this case

failed to follow Section 1623.2 of the Regulations. It

is claimed that the Appeal Board did not consider the

various classifications under which appellant might

have been classified from the lowest classification on

up to the 1-0 classification which he actually received.

No particular reason is advanced for this conclusion

except that he did not receive a 4-F classification

which is the classification appellant argues he should

have received.

Appellant argues he is presumed to be innocent ; the

Appeal Board did not expressly state that it did not

use an improper classification method so, therefore,

it must be presumed they used an improper method of

classification. See p. 14 Appellant's Brief where he

states, ^^It is true that the record does not disclose
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expressly that the Appeal Board admitted that it did

not follow Section 1623.2 of the Regulations but the

record also does not show that the Appeal Board did

follow the Regulation. Under Steele v. United States,

240 F.2d 142, 145-146 (1st Cir. 1956), the failure of

the Grovernment to prove that the appeal board did

follow the Regulation prevents any speculation by

this Court that the appeal board did follow the Reg-

ulation. It is true that there is a presumption of reg-

ularity of administrative proceedings but this pre-

sumption does not apply in criminal proceedings be-

cause of the presumption of innocence."

We submit that this argument is the most errant

nonsense. The Selective Service regulations nowhere

require that the Appeal Board include as a part of

the record its deliberations, nor do the regulations re-

quire that the Appeal Board set forth the reasons for

their classifications, nor does the Universal Military

Training and Service Act require that they do so. The

formal procedures required in a Court of Law are not

required of an administrative body such as the Selec-

tive Service System. U. S. v. Nugent, 346 U. S. 1.

It simply does not follow that when the Appeal

Board failed to state the reasons for his classification

that a Court must conclude that it classified for the

wrong reasons and in the wrong manner. The pre-

sumption of innocence obviously has nothing to do

with the case. The uniform holdings of all the Courts

have been that if there is a basis in fact for a classifi-

cation the determinations of the Appeal Board must

be upheld. Witmer v. U, S., 348 U.S. 375, 380-381.
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Appellant does not argue that there was not basis in

fact for the Appeal Board to classify him 1-0. He
simply states that the Court must assume because the

Appeal Board did not state that it did follow its regu-

lations, that it did not.

What appellant is actually submitting to the Court

is the proposition that the deliberations of the Appeal

Board must be presumed to be irregular. Simply

stated, he is attempting to create a new and novel pre-

sumption, i.e., the presumption of administrative ir-

regularity from silence. We suggest that if it is de-

sirable that the Appeal Board state the reasons for its

rulings and the manner in which they arrived at them,

the proper body to enact this requirement into law is

the Congress.

The judgment of the District Court should be af-

firmed.

Dated, San Francisco, California,

April 1, 1958.

Lloyd H. Burke,
United States Attorney,

DO^^ALD B. CONSTINE,
Assistant United States Attorney,

Richard H. Foster,
Assistant United States Attorney,

Attorneys for Appellee.

(Appendix Follows.)
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Appendix

STATUTES AND REaULATIONS.

Section 6(m) of The Universal Military Training and

Service Act of 1948, as amended (50 App, 456m)

Moral Standards,

"^0 person shall be relieved from training and

service under this title by reason of conviction of

a criminal offense, except where the offense of

which he has been convicted may be punished by

death, or by imprisonment for a term exceeding

one year."

Selective Service Regulation 1622,44 Class IV-F:

Physically, Mentally, or Morally Unfit,

''In Class IV-F shall be placed any registrant (a)

who is foimd to be physically or mentally unfit for

any service in the armed forces; (b) who, under

the procedures and standards prescribed by the

Secretary of Defense, is found to be morally un-

acceptable for any service in the armed forces;

(c) who has been convicted of a criminal offense

which may be punished by death or by imprison-

ment for a term exceeding one year and who is

not eligible for classification into a class available

for service; or (d) who has been separated from

the armed forces by discharge other than an hon-

orable discharge or a discharge under honorable

conditions, or an equivalent type of release from

service, and for whom the local board has not

received a statement from the armed forces that

the registrant is morally acceptable notwithstand-

ing such discharge or separation.'^
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Selective Service Regulation 1628,10 Who Will Be
Examined,

^^ Every registrant, before he is ordered to report

for induction, or ordered to perform civilian work
contributing to the maintenance of the national

health, safety, or interest, shall be given an armed
forces physical examination under the provisions

of this part, except that a registrant who is a de-

linquent and a registrant who has volimteered for

induction may be ordered to report for induction

without being given an armed forces physical ex-

amination."

Department of the Army Special Regulations, ap-

proved 10 April 1953, SR615-180-1, Par, 3, Functions

of Induction Stations,

"The primary functions of induction stations are

to—
a. Determine by examination which registrants

meet the physical, mental, and moral standards

for service in the Armed Forces/'

Department of the Army Special Regulations, ap-

proved 10 April 1953, SR615-180-1, Par. lOd, Moral

Standards (except as provided in par, 27e,),

^* Information concerning court convictions of a

registrant and whether he is in custody of the law

will be indicated on DD Form 47, under item 14a

and b. More specific information concerning such

an entry, especially with respect to personal back-

ground, the circumstances of the incident or in-

cidents, and final disposition of charges will be

obtained from the registrant at the induction sta-

tion during the preinduction interview. If a
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waiver is granted under (1) or (2) below, a copy

of the report of investigation on which waiver is

predicated will be attached to the original copy

of the induction record (DD Form 47)."

Department of the Army Special Regulations, ap-

proved 10 April 1953, SR615-180-1. Par. lOd(l).

"A registrant who has been convicted by a civil

court, or who has a record of adjudication adverse

to him by a juvenile court, for any offense punish-

able by death or imprisonment for a term exceed-

ing 1 year is morally unacceptable for service in

the Armed Forces unless such disqualification is

waived by the respective department . . .
"

.

Department of the Army Special Begulations, ap-

proved 10 April 1953, SR615-180-1, Par, lOe. Indi-

viduals ineligible for induction,

^'Individuals listed below^ are ineligible for in-

duction."

Administrative Disqualifications

(l)(c) '^ Registrants who fail to meet the pre-

scribed moral standards indicated in d. above."

Department of the Army Special Regulations, ap-

proved 10 April 1953, SR615-180-1. Par. 14, Prepara-

tion and processing of records.

b. DD Form 47. (1) Purpose.—DD Form 47 is

the official form for recording the results of the

administrative records examination during the

registrant's preinduction and induction process-

ing. It is a basic personnel document in the files

of the Armed Forces and Selective Service Sys-

tem."
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state transportation and commerce, and that plain-

tiff was employed by defendant as its servant and

employee, and as such, was working and engaged in

interstate transportation and commerce at the time

of receiving his injuries, and was working in the

furtherance of interstate commerce and in work

which directly, closely and substantially affected the

general interstate commerce carried on by said de-

fendant as a railway common carrier of passengers

and freight for hire.

IV.

That on or about the 6th day of February, 1955,

plaintiff was in the employ of the defendant as a

Pilot Herder, and was engaging in the course and

scope of his employment for the defendant in

piloting a two-unit diesel locomotive which was

owned by the Southern Pacific Railroad Company,

and which locomotive was being operated, managed

and controlled by the defendant, Northern Pacific

Terminal Company of Oregon, its agents, servants

and employees; that during the course of plaintiff's

work, said diesel was moved from the passenger

station at Portland, Oregon, to the Lake Yard where

it was serviced and turned around, whereupon it

proceeded to the vicinity of 17th Street in said city

where it was brought to a stop on the inbound main

line at which time plaintiff was engaged in the cab

of the trailing unit of said locomotive and while

he was so engaging the defendant, its agents,

servants and employees negligently, carelessly and

without notice or warning to plaintiff suddenIv
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started and backed said locomotive and propelled it

at a high rate of speed in reverse movement on said

inbound main line track and thereby caused it to

violently collide with a cut of cars which were in

the process of being switched from the adjacent

outbound main line track and through a cross-over

and onto said inbound main line track and causing

said cars to be derailed and collide with an electric

power line pole carrying high voltage wires and

thereby plaintiff was placed in imminent peril to

his life and limb and to avoid such peril plaintiff

jumped from said locomotive to the ground thereby

sustaining serious and permanent injuries as herein-

after set forth.

V.

Plaintiff further alleges that the aforesaid oc-

currence and the resulting injuries to plaintiff were

directly and proximately caused or contributed to

by the negligence of the defendant, its agents, serv-

ants and employees other than the plaintiff as

hereinbefore alleged and in one or more of the fol-

lowing additional particulars:

(a) That the defendant negligently operated

and propelled said locomotive in reverse move-

ment on said track at a high and dangerous

rate of speed contrary to and in violation of the

rules, customs and practices then and there in

force and effect.

(b) That the defendant negligently moved

and operated said locomotive in reverse move-
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ment without timely or adequate warning to

plaintiff of its intentions so to do.

(c) That the defendant negligently moved

said locomotive at a high, dangerous and ex-

cessive rate of speed, without having it under

control and without keeping a proper lookout

and with disregard for the safety of plaintiff.

(d) That the defendant negligently moved

said locomotive on said track in violation of the

rules, customs and practices then and there in

force and effect.

(e) That the defendant negligently failed

to provide and maintain for plaintiff a rea-

sonably safe place to work.

(f) That the defendant negligently failed

to adopt and enforce a reasonably safe plan

and method of performing said work.

VI.

That by reason of defendant's negligence as

hereinbefore alleged, plaintiff was severely and per-

manently injured about his entire body ; that among

the injuries he received the bones, vertebrae, inter-

vertebral discs, muscles, tissues, nerves and liga-

ments of his back and spine were injured and on or

about October 4, 1955, was required to submit to

surgery in an attempt to alleviate said injuries ; his

left hip and left knee were injured; he suffered a

post-traumatic pulmonary embohis; his chest and in-
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ternal organs were injured and shocked and he was

made sick, sore, lame and permanently disabled.

VII.

That in an effort to relieve and heal himself of

said injuries plaintiff has been compelled to expend

a considerable sum of money for medical, hospital,

nursing care, etc., and in the future will be com-

pelled to spend a considerable sum of money for

said purposes, the exact amount of which cannot be

definitely determined at this time.

VIII.

That by reason of the facts hereinbefore alleged,

plaintiff has suffered and sustained at the hands of

defendant damages in the sum of Eighty-Five

Thousand Dollars ($85,000.00).

Wherefore, plaintiff demands judgment against

the defendant for the sum of Eighty-Five Thousand

Dollars ($85,000.00), together with his costs and

disbursements herein.

/s/ OWEN A. JOHNSON,
Attorney for Plaintiff.

Duly Verified.

[Endorsed] : Filed October 31, 1956.
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[Title of District Court and Cause.]

ANSWER

First Defense

The complaint fails to state a claim against de-

fendant upon which relief can be granted.

Second Defense

Defendant denies each and every, all and singular,

generally and specifically, the allegations contained

in plaintiff's complaint and each and every part

thereof and the whole thereof, and specifically

denies that it was guilty of negligence in any par-

ticular as charged or at all or that any act or omis-

sion on its part whether alleged or not constituted a

proximate or other cause of the accident described

in the complaint herein, and specifically denies that

plaintiff has been generally damaged in the sum of

$85,000.00, or in any other sum or sums whatsoever,

or at all, except defendant admits

:

I.

Defendant is an Oregon corporation engaged as

a common carrier.

II.

On or about the 6th day of February, 1955, plain-

tiff was employed by defendant as a Pilot Herder

and on said date received an injury.
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Third Defense

Plaintiff was guilty of negligence constituting the

sole, proximate, contributing and concurring cause

of his injury.

Wherefore, having fully answered plaintiff's com-

plaint, defendant prays that plaintiff take nothing

thereby.

KOERNER, YOUNG, McCOL-
LOCH & DEZENDORF,

/s/ JOHN GORDON GEARIN,
Attorneys for Defendant.

Service of copy acknowledged.

[Endorsed] : Piled November 7, 1956.

[Title of District Court and Cause.]

SUPPLEMENT TO COMPLAINT

Comes now plaintiff, and permission of the Court

having been obtained, amends Paragraph IV of his

complaint by striking lines 22 through 25 on page 2

of said complaint and substituting for said struck

portion the following:

''And thereby plaintiff was caused to be thrown

violently against the parts of the cab of said loco-

motive and injured, and because of said derailment

and collision he was placed in imminent peril of his

life and limb and to avoid such peril, plaintiff

jumped from said locomotive to the ground, thereby



10 Frank Reiner vs,

sustaining further injuries, all of which injuries

are of a serious, painful and permanent nature.''

BAILEY, LEZAK, SWINK &
GATES

;

By /s/ SIDNEY I. LEZAK,
Of Attorneys for Plaintiff.

Duly verified.

[Endorsed] : Piled January 21, 1957.

[Title of District Court and Cause.]

MINUTE ORDER RE MOTION TO
STRIKE, ETC.

(January 21, 1957)

Motion to strike portion of oral testimony of

Prank Reiner regarding pension and discipline for

wreck and request for instruction to jury to that

effect by plaintiff.

Order denying above motion.

[Title of District Court and Cause.]

VERDICT

We, the jury in the above-entitled cause, find in

favor of the defendant, Northern Pacific Terminal

Company of Oregon.
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Portland, Oregon, January 23, 1957.

/s/ HOLT W. BERNI,
Foreman of the Jury.

[Endorsed] : Piled January 23, 1957.

[Title of District Court and Cause.]

MINUTE ORDERS RE ENTRIES OF
VERDICT AND JUDGMENT

(January 23, 1957)

Order that Court's instructions go to the jury.

Order to enter verdict as returned for defendant.

Order to enter judgment on the verdict for de-

fendant with costs.

[Title of District Court and Cause.]

MOTION FOR NEW TRIAL

Comes now the plaintiff and moves this Court for

an order setting aside the verdict of the jury and

the judgment heretofore entered in the above-entitled

cause and awarding the plaintiff a new trial for the

the following reasons:

1. The Court erred in refusing to instruct the

jury as requested that the cause of the collision of

February 6, 1955, was the negligence of the de-

fendant in one or more of the particulars charged

by the plaintiff.
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2. The Court erred in refusing to instruct the

jury as requested by plaintiff that medical wit-

nesses were available equally to either party and

that no adverse inference could be drawn from the

failure of either party to call a medical witness.

3. The Court erred in failing to sustain plain-

tiff's objection to the question put by defendant's

counsel to plaintiff as to whether or not plaintiff

was drawing a pension from defendant company.

4. The Court erred in refusing to instruct the

jury as requested by plaintiff that the receipt by

plaintiff of a pension was immaterial to any issue

in the cause.

5. The Court erred in permitting the defendant's

counsel, both at the time of interrogation of the

jurors and in argument, after objection, to com-

ment on attorneys who were not actually par-

ticipating in the trial of the cause before the jury.

6. The verdict of the jury was against the clear

weight of the evidence.

7. The question asked by defendant's counsel

of plaintiff as to whether plaintiff had been dis-

ciplined by defendant as a result of his part in the

accident constituted misconduct on the part of coun-

sel for defendant, which could not be cured by sus-

taining the objection to the question.

BAILEY, LEZAK, SWINK &
GATES;

By /s/ SIDNEY I. LEZAK,
Of Attorneys for Plaintiff.
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In presenting argument on the above motion,

plaintiff will rely on Chapter 45 U.S.C.A. §§51-60,

Rule 59 of the Federal Rules of Civil Procedure

and cases cited thereunder. The above motion is,

in the opinion of the undersigned, well founded at

law^ and not made for purposes of delay.

/s/ SIDNEY I. LEZAK,
Of Counsel for Plaintiff.

AflSdavit of Service by Mail attached.

[Endorsed]: Filed January 30, 1957.

[Title of District Court and Cause.]

ORDER ON PLAINTIFF'S MOTION
FOR A NEW TRIAL

This cause having come before the Court for

hearing on plaintiff's motion for a new trial, and

the motion having been submitted for decision;

It Is Now Ordered that plaintiff's motion for a

new trial is hereby denied.

It Is Further Ordered that the Clerk this day

serve copies of this order by United States mail

upon the attorneys for the parties appearing in this

action.

June 21, 1957.

/s/ WM. C. MATHES,
United States District Judge.

[Endorsed] : Filed June 24, 1957.
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[Title of District Court and Cause.]

NOTICE OF APPEAL

Notice is hereby given that Prank Reiner, plain-

tiff above named, hereby appeals to the United

States Court of Appeals for the Ninth Circuit from

the final judgment on the verdict for defendant

with costs entered in this action on January 23,

1957.

/s/ OWEN A. JOHNSON,

/s/ EUGENE RERAT,
Attorneys for Plaintiff.

[Endorsed] : Piled July 16, 1957.

[Title of District Court and Cause.]

No. 8874 (Civil)

COST BOND ON APPEAL

Know All Men by These Presents

:

That we. Prank Reiner, the plaintiff above named,

as Principal, and American Bonding Company of

Baltimore, a Maryland corporation, as Surety, are

held and firmly bound unto the Northern Pacific

Terminal Company of Oregon in the sum of Two
Hundred Fifty and No/100 ($250.00) Dollars, for

which sum well and truly to be paid, the under-

signed Principal and Surety bind themselves, their

heirs, executors, administrators, and assigns, jointly

and severally, firmly by these presents.
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Whereas, Frank Reiner, named above as Prin-

cipal, has appealed or is about to appeal to the

United States Court of Appeals for the Ninth Cir-

cuit from the judgment for the Defendant, above

named, entered on January 23, 1957, in the above-

entitled action, and

Whereas, as a condition to such appeal the Prin-

cipal above named, Frank Reiner, is obligated to

furnish this bond for the payment of costs in the

sum of $250.00.

Now, Therefore, if Frank Reiner shall well and

truly pay all costs that may be awarded against

him on the appeal or on the dismissal thereof, not

exceeding the penalty of this bond in the aggregate,

then this bond shall be void ; otherwise to remain in

full force and effect.

Signed, sealed, and dated this 3rd day of July,

1957.

/s/ FRANK REINER,
Principal.

[Seal] AMERICAN BONDING COM-
PANY OF BALTIMORE,

By /s/ ROBERT B. CUMMING,
Attorney-in-Fact and

Resident Agent.

[Endorsed] : Filed July 16, 1957.
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[Title of District Court and Cause.]

PLAINTIFF'S STATEMENT OF POINTS

Plaintiff herewith presents the Statement of

Points upon appeal

:

1. The Court erred in denying plaintiff's motion

for a new trial.

2. The defendant railroad company was negli-

gent as a matter of law for reason that the train

movement was in violation of governing working

rules and, further, that any contributory negligence

that may have been attributed to plaintiff would

only be in mitigation of damages rather than a

complete and total defense.

3. The repeated questioning on behalf of de-

fendant's attorney concerning an alleged but never

established pension and plaintiff 's retirement, which

questioning was within the hearing of the jury, and,

in addition, defendant's attorney's closing argu-

ment pertaining to said alleged pension and plain-

tiff's retirement were so prejudicial and inflamma-

tory so as to deprive plaintiff of a fair trial.

4. The Court erred in failing to sustain plain-

tiff' 's objection to the questions put by defendant's

counsel to plaintiff as to whether or not plaintiff

was drawing a pension from defendant company.

5. The Court erred in refusing to instruct the

jury as requested by plaintiff that the receipt by

plaintiff of a pension and retirement was imma-

terial to any issue in the case, and the Court
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further erred by submitting the issue of the com-

pany pension and plaintiff's retirement to the jury.

6. The repeated references and questioning on

behalf of defendant's attorney regarding discipline

of the plaintiff on behalf of defendant company and

by repeated references and questioning pertaining

to company's disciplinary proceedings constituted

misconduct on the part of the attorney for the de-

fendant, which resulted in such prejudice to the

plaintiff which could not be cured by sustaining

objections to said questions and as a result of which

plaintiff was deprived of a fair trial.

7. The job classifications ^^ pilot" and ^^ pilot

herder" and the responsibilities and duties attribu-

table to each classification were used indiscrimi-

nately throughout the trial in such a manner so as

to cause confusion as to what responsibilities should

be attributed to the plaintiff in this action and so as

to attribute a greater standard of responsibility to

the plaintiff than was required of him in view of his

employment as a ^^ pilot herder" or '^switchman."

There is no evidence in the record that plaintiff was

employed as a ^^ pilot," as defined in the company

rules.

8. The verdict of the jury was against the clear

weight of the evidence.

9. The Court erred in permitting the attorney

for the defendant, both at the time of interrogation

of the jurors and in his closing argument, after ob-

jection on behalf of the plaintiff, to comment on the
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attorneys who were not actually participating in the

trial in the cause before the jury in such a manner

so as to inflame the jury against the plaintiff with

such resulting prejudice to the plaintiff that the

plaintiff was deprived of a fair trial.

/s/ OWEN A. JOHNSON,

/s/ EUGENE R. RERAT,
Attorneys for Plaintiff, Prank

Reiner.

[Endorsed] : Piled July 16, 1957.

[Title of District Court and Cause.]

ORDER OP TRANSMITTAL
OP ORIGINAL EXHIBITS

This Matter having come on for hearing upon mo-

tion of the plaintiff for the transmittal to the

United States Court of Appeals for the Ninth Cir-

cuit of exhibits in the above-entitled cause, and it

appearing that a proper consideration of the is-

sues raised on appeal requires the inspection of

these exhibits in their original form. Now, There-

fore,

It Is Ordered that the Clerk of this Court shall

transmit to the United States Court of Appeals for

the Ninth Circuit Exhibits 1, 2, 3, 4, 5, 13 and 21, to

be safely kept by the Clerk of the Court of Ap-

peals for the use of that Court in consideration of
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this cause, and thereafter to be returned by him to

this Court.

Done in Open Court this 25th day of July, 1957.

/s/ GUS J. SOLOMON,
Judge.

[Endorsed] : Piled July 25, 1957.

United States District Court,

District of Oregon

Civil No. 8874

PPANK REINER,
Plaintiff,

vs.

NORTHERN PACIPIC TERMINAL COMPANY
OP OREGON,

Defendant.

Monday, January 21, 1957

Before: Honorable William C. Mathes, District

Judge, with a jury.

Appearances

:

EUGENE RERAT,
OWEN A. JOHNSON, and

SIDNEY I. LEZAK,
Attorneys for Plaintiff.

JOHN GORDON GEARIN,
Of Attorneys for Defendant.
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PARTIAL TRANSCRIPT OF PROCEEDINGS
(Opening Statements by Counsel)

(The jury having been duly empaneled and

sworn and one alternate also having been duly

sworn, the following proceedings were had:)

The Court: Ladies and Gentlemen, before pro-

ceeding with the case, I will excuse you for a brief

recess while I take up some other matters, but

before we separate I must admonish you of your

duty not to converse or otherwise communicate

among yourselves or with anyone else upon any

subject touching the merits of the trial. You are

not to form or express an opinion on the case until

after it is finally submitted for your verdict. You

are now excused for a five-minute recess.

(Jury retires for recess.)

(Trial resumed with jury in the box.)

The Court: In the case 8874 is it stipulated,

Gentlemen, the jury are present?

Mr. Gearin: Yes, sir.

_, Mr. Rerat: Yes.

We have some of the exhibits in the courtroom

now, and probably Mr. Gearin would like an oppor-

tunity of looking at them. They are aerial views,

two aerial views. There are also the pictures that

we discussed before, your Honor, as to the damage

that was done to the various parts of the cars in-

volved in this accident. [*2]

•Page nnmberins appearing at top of page of original Reporter's

Transcript of Record.
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The Court: Is there any objection on the part

of defendant?

Mr. Gearin: I have not seen any picture of the

wreck, your Honor. On Counsel's representation

that this is the one, I guess that is it.

Mr. Rerat : Yes ; there will be two witnesses here

to identify that.

Mr. Gearin: Fine.

Mr. Rerat: These are the pictures of the place

where the accident happened.

The Court : Have they been marked ?

Mr. Rerat: They have not been marked as yet,

your Honor.

The Court : Unless you identify them in the rec-

ord, this record won't be very intelligible.

Mr. Rerat: I thought, your Honor, at the time

that they would be offered, or do you identify them

before? May I step up and get them, your Honor,

and have them marked?

The Court: The Clerk will mark them. I would

like to suggest that you have them marked as ex-

hibits in the order in which you intend to present

them. Where is the anatomical chart?

Mr. Rerat: Your Honor, it will be over here in

just about five minutes.

The Court: I do not want anything to be brought

in here [3] until I pass on it. I don't want the jury

seeing any of these things until I pass on them. In

fact, I am much more interested in that than I am
some photographs of the railroad cars.

Mr. Rerat: Your Honor, that is why the chart

will be here. It will not be displayed to the jury
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until your Honor has had an opportunity, and

Counsel, to check it over, and then if there is any

objection Counsel can make it. Could I have this

marked, then, Mr. Clerk?

The Court: Yes, the Clerk will mark them in

the order in which you wish them marked, Mr.

Rerat.

(Aerial photographs marked Plaintiff's Ex-

hibits 1 and 2 for Identification.)

(Photographs marked Plaintiff's Exhibits 3,

4 and 5 for Identification.)

(X-rays marked Exhibits 6-A, -B, -C and -D

for Identification.)

(Hospital Report marked Plaintiff's Exhibit

7 for Identification.)

The Court: In Case No. 8874, Gentlemen, is it

stipulated the jury are present?

Mr. Gearin: Yes, sir.

Mr. Rerat: Yes, your Honor. [4]

The Court: Do you wish to make an opening

statement to the jury, Mr. Rerat, on behalf of

plaintiff?

Mr. Rerat: Yes, your Honor.

May it please the Court, Counsel, counsel for

defendant, and you folks who have been selected to

hear and try this matter, it is customary for the

lawyer who represents the injured party in a case

of this kind to make an opening statement, with

only one view in mind, and that is to give you a

mental picture of what the plaintiff's case is about
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so you will be able to follow the testimony a little

more closely.

We are here because of the fact that on the 6th

day of February of 1955, where this accident hap-

pened near the street that will be designated as

17th Street and, I believe, in the locality of York

Street, at that time the plaintiff, Frank Reiner,

was working as a pilot-herder-smtchman for the

defendant railway company, the Northern Pacific

Terminal, where the accident happened, a collision

between an engine and a cut of cars. As a result

of this accident the plaintiff, Frank Reiner, was

very seriously injured.

You will find the facts further to be that Mr.

Reiner at that time was a man 57 years of age. He
lived at 2035 Ellis, Southeast. He had worked al-

most 35 years continuously for this railroad com-

pany. He went to work on the [5] day of the acci-

dent, February 6, 1955, about 3 :30 in the afternoon.

He was going to work from 3:30 in the afternoon

until about 11:30 that evening. When he reported

to w^ork, he reported at his regu.lar place where he

reported every day at the Northern Pacific Ter-

minal. He was going to work during that time as a

pilot-herder-switchman with an engine crew made

up of a hostler and his assistant, or what sometimes

is called the engineer and the fireman.

It was his duty during the time he worked as

pilot-herder-switchman to cut off the engines when

they came—on passenger trains, when they came

into the Northern Pacific Terminal. He was to cut

these engines off. I use the term ^^cut off." It means
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to just uncouple, and then lie would do the work of

a switchman in connection with any opening and

closing of switches or anything that was necessary

like that when the engine would be taken from the

terminal to the Lake yards. That is Guilds Lake

yard, where the engine would be serviced. That, I

believe, was about two miles out from where the

terminal station was located. From 3:30 until ap-

proximately 8 :00 'clock on this particular day Mr.

Reiner did his regular duties cutting off these

engines, various engines, and then about 8:00 o'clock

a Southern Pacific train came in, and this train had

what is called a double-unit Diesel engine attached

to it. So when the train came into the terminal it

was uncoupled from the [6] rest of the cars by Mr.

Frank Reiner. He got on the engine and went with

the engineer. Of course, the engineer operates the

engine, and the fireman also is in the cab of the en-

gine, one on one side and one on the other. They

took these two engines—it was a double-unit Diesel

—the two units were taken down to the service

yards at Guilds Lake. It took probably about a half-

hour to forty-five minutes. Down there during that

time the plaintiff, Frank Reiner, just waited. Then

after the work was completed there the engine

started out to return from Guilds Lake to the ter-

minal. At that time the engineer or hostler, the man
who operated the engine, was a man by the name

of Myers. The fireman's name was Moore. There

was also along on the return trip a boilermaker by

the name of Bray, an electrician and a machinist.

About a half mile from where the Lake yard service
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station is located it is necessary for the switch to be

operated so the movement can proceed onto the

main line to the depot. From that point on there are

two main lines, one that will be referred to in the

testimony as the westbound main line and the east-

boimd main line. These two tracks ran in a gener-

ally northerly direction and a southerly direction.

The track on the east side is the eastbound main

lime, and on the west is the westbound main line.

Coming back from Guilds Lake yards the engines

would proceed on the westbound main-line track,

and, of course, leading off from [7] these two main-

line tracks there are other tracks, what will be re-

ferred to as cross-over tracks. They started off from

Guilds Lake yards at around a quarter to 9 :00, and

at that time Mr. Reiner, I believe, was riding in the

front unit. These two units were back to back. That

is the way they came in, and that is the way that

they—after they were worked on in the service

yards that is the way they started to the depot.

At the place where the accident—where the move-

ment was going to go onto the main-line track Mr.

Frank Reiner got off to operate the switch so the

movement could be allowed on the westbound main

track. He then got on the second unit and just sat

in the, I believe in the cab, which the cab would

be on the back end, or that would be on the north

end, and the engine proceeded on the main-line

westbound track towards the terminal station. After

they had gone some distance to a point that will be

described as 17th Street, there was a stop of these

two units. The engineer in front stopped the units.
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Now this was a sort of dismal night. It was rather

misty at the time, and I believe it had been kind

of drizzling for quite some time. When the unit

stopped, Mr. Reiner gave no signal for any stop,

knew nothing about what the stop was made for.

All he knew was that the units had stopped.

In a few minutes the fireman, Mr. Moore, came

back [8] to the second unit where Frank Reiner

was sitting just by the engineer's seat, and he told

him to get up from his seat, and as he got up, when

he got up he noticed that Mr. Moore used the phone

—there is a phone in the place where the engineer

sits in the back—then immediately he gave the buzz

three times, which meant for a back-up movement.

That would be, instead of proceeding towards the

terminal, to back up towards Gruilds Lake yards.

The motors of these two Diesels had been going

even when they were stopped so that after Mr.

Moore had given the signal through buzzing the

engineer, the unit went back with a sudden jerk,

and it knocked Mr. Reiner off-balance a little, and

then before he had a chance to do anything, had

just about hollered to ^^Hold it," there was a sudden

violent impact

Mr. Gearin : Your Honor, may I object to Coun-

sel's argument. In a case of this kind I think he has

gone beyond the point of an ordinary opening

statement.

The Court: The jury will understand that any-

thing Counsel is saying to you now is not evidence

at all in the case. I usually expect counsel some-

where, Mr. Rerat, to tell the jury that.
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Mr. Rerat: Yes, your Honor.

The Court: And to preface their remarks by

^^We expect the evidence to show." What Counsel

is saying to you, Ladies and Gentlemen of the Jury,

you should put it in this light: [9] The plaintiff

expects to prove; the plaintiff expects the evidence

will show that these things are true. Nothing is

being said to you as at all evidence in the case. It

does not amount to anything as evidence in the case,

just CounseFs talking to you about what he hopes

to be able to prove in the case so that you will be

able to follow it. The theory of the opening state-

ment is that you will be better able to follow the

evidence. I always think counsel would do much bet-

ter to make those opening statements very brief.

Mr. Rerat: Thank you, your Honor.

We expect to prove by the evidence in this case

that there was a violent impact between the second

Diesel engine and the cut of cars, I believe about

35 cars, that was on the east track and had crossed

over to the westbound track.

At the time of this impact Mr. Reiner was tossed

around in the cab frontwards and backwards and

then from side to side, and while the train—after

the impact while the movement was proceeding the

two trains were still bumping, and Mr. Reiner

{jumped out of the cab into a ditch.

The evidence will show that as a result of this

impact and as a result of his jimiping that he re-

ceived injuries to his right knee, his left leg and

knee, his hip and his back. The evidence will further
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show that he was taken to the Good Samaritan Hos-

pital; that he remained there [10] a short time.

He was then taken home by his son. He remained

home for quite some time, and he was under the

care of the company doctor, a Dr. Mundal. The

evidence will further show that he was taken to the

hospital sometime a little later and that he was

placed in traction, weights and things on both legs.

The Court: Just do not describe it. It will all

be described to the jury, Mr. Rerat.

Mr. Rerat: Yes; thank you, your Honor. Fur-

thermore, that later on there was an operation per-

formed by the company doctors.

Now, the e^ddence will show that as a result of

this accident Mr. Reiner suffered a great deal of

pain during that time and that as a result of these

injuries that he is permanently and totally disabled

from performing the work that he had done for

34% years.

That is substantially what the plaintiff's testi-

mony mil show. Thank you.

The Court: Mr. Gearin.

Mr. Gearin: If the Court please, Ladies and

Gentlemen of the Jury, by this time you know there

are two sides to every case.

Our evidence will show that there had been a rule

promulgated against the men doing what they were

doing at this time. A rule had been out just a few

days in which the [11] plaintiff had been told that

they were not to road-test these engines ; that when

he was in the back of the two units, as Mr. Rerat

has told you, they went this way (indicating), and
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then they backed up. According to the rules with,

which the plaintiff was familiar, the evidence will

show that he as a pilot-herder was in charge of the

movement and that it was his obligation to see that

it was done safely.

At a point four or six hundred feet from the

point of the accident they came in on this track.

The evidence will show that the other train, they

call it a cut or break, and all that means is that the

locomotive in the switchyard is taking a bunch of

cars some place else—their instructions were to wait

until this went by and they were to cross over, and

that they started up, and at that time before they

started Mr. Reiner knew that they were going to

make a road test; that the evidence will show that

Mr. Moore came back and did something about the

headlight. They have headlights on both ends. Mr.

Reiner told him to put the lamp on dim; that there-

after they started back a distance of from four to

six hundred feet, at which time, the evidence will

show, it was the obligation of the plaintiff to see

that this was done safely.

The evidence will show that while he was in

charge of the movement, due to his neglect an acci-

dent happened. After the accident happened Mr.

Reiner jumped. He was the [12] only one in the

cab of the three in the front end, he was the only

one who did, and he is the only one who received

injury.

After the accident there was a disciplinary hear-

ing, about which you will hear more later on; that

Mr. Reiner went back to work, and ho complained
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about his back, and the company doctor sent him

to Dr. Carlson, a specialist in the field of ortho-

pedics, who took care of him and did some work on

his back. I think the testimony will be from Dr.

Carlson, who has treated him and observed him,

that the man is in good condition. The testimony,

we believe, will be to the opposite by Dr. McMurray,

likewise an orthopedist, who saw the plaintiff last

week, I understand, for the first time only to pre-

pare for trial.

Now^, we ask you, please, when you hear this case

to wait, please, until you hear our side of the case,

to see who is responsible for the accident and the

amount of, the nature and extent of the present

injuries of the plaintiff who is seeking damages in

this case. Thank you.

The Court: Plaintiff may call his first witness.

Mr. Rerat: Your Honor, I call the plaintiff as

our first witness. [13]

FRANK REINER
plaintiff, called in his own behalf, having been first

duly sworn, was examined and testified as follows:

Direct Examination

By Mr. Rerat:

Q. What is your full name?

A. Frank Reiner.

Q. Where do you live, Mr. Reiner?

A. 2035 Southeast Ellis Street.

Q. T am going to ask you to speak loud enough

so all the jurors Avill hear you and counsel for the
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(Testimony of Frank Reiner.)

railroad company on the other side will also hear

you, please.

Will you tell us how old a man you are ?

A. Fifty-nine.

Q. What was the date of your birth?

A. 1897, October 30th.

Q. On February 6, 1955, were you injured in a

railroad accident"? A. Yes, sir.

Q. At that time by whom were you employed?

A. By the Northern Pacific Terminal Company.

Q. How long had you been employed by the

Northern Pacific Terminal Company prior to Feb-

ruary 6, 1955?

A. Since the 20th of May, 1921.

Q. So that was almost 35 years?

A. Just about 35.

Q. Was that service of 35 years continuous?

A. Yes.

Q. Where did this accident happen on February

6th?

A. What is known as the westward main line

of York Street cross-over switch.

Q. Will you tell us about what time of the day

or night it happened?

A. It was just about around 9:15 p.m.

Q. At the time that this accident happened, what

kind of work were you doing for that Northern

Pacific Terminal Company? A. Pilot herder.

Q. During the 35 years that you had worked for

the company, when you first started in what kind

of work did vou start in doincr?
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(Testimony of Frank Reiner.)

A. Switchman.

Q. Then how long before the 6th of February

of 1955, did you do the work of pilot-herder ?

A. Oh, about four years or better.

Q. What time did you go to work on this par-

ticular day'? A. 3:30 p.m.

Q. For how^ long have you lived in the City of

Portland, Mr. Reiner?

A. In Portland, 36 years in May. It was 36 years

last May. [2*]

Q. You say you went to work at 3:30 in the

afternoon that day? A. Yes.

Q. Where did you report to work at?

A. At the depot yard office.

Q. You were going to work from 3:30 on until

approximately what time ? A. 11 :30 p.m.

Q. Between 3:30 in the afternoon and 8:00

o'clock that night, where did you do most of your

work?

A. At the Union Depot cutting off engines and

tying on passenger engines.

Q. Will you tell us first what are the duties of a

railroad switchman? A. Switchman?

Q. Yes.

A. Well, that is switching cars in the yard, plac-

ing them on one track or another; sorting them;

placing of trains.

Q. Do you have any duties in connection with

opening and closing knuckles ? A. Yes.

Q, Anything else?

' Page numbering appearing at top af page ol original Reporter's

Transcript of Record.
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(Testimony of Frank Reiner.)

A. Well, we have to set brakes, go up high on

the boxcars, set brakes.

Q. Will you tell us what the duties are of a

pilot-herder-switchman ? [3]

A. It is to cut off the engines on these passenger

trains when they come in the depot; also to couple

them onto the passenger trains for the trains that

is to go out, and if there is any engines that has to

be serviced, you take them out to Guilds Lake there

on the service track, and it is my, the pilot's duty

to line the switches and such as that.

Q. Is this work considered light or heavy work ?

A. Yes, it is heavy ; it is heavy.

Q. In working in your duties on that particular

day as pilot-herder did you work with some indi-

viduals who operated the train?

A. Yes, I did.

Q. Will you tell us the man's name that was the

engineer, the man who operated the engine?

A. The engineer's name was Mayers.

Q. Will you tell us the name of the fireman?

A. The fireman's name was Moore.

Q. As a pilot-herder-switchman, do you have

any duties of any kind in connection with the opera-

tion of that engine mechanically in any way?

A. No, sir.

Q. Or are you allowed to touch any part of the

mechanism of that engine to work it?

A. No, sir. [4]

Q. About 8:00 o'clock that evening, that is, the
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(Testimony of Frank Reiner.)

evening of February 6, 1955, did a Southern Pa-

cific train come into the depot?

A. Yes, sir.

Q. When it came in, what did you do?

A. I uncoupled the train and got on with the

engineer and fireman in front, and we proceeded

to the Guilds Lake yards, and there placed the

engine on a service track where they were serviced.

Q. Mr. Reiner, tell us the approximate distance

from the terminal where the train was cut off to

the Guilds Lake yard.

A. It is about, I would say, two miles; maybe a

little bit better.

Q. Will you tell us what kind of locomotive

engine or engines did you cut off this one Pacific

train about 8:00 o'clock that night?

A. Diesel unit, two units, Diesel.

Q. When you cut them off and when you took

them to Guilds Lake yard, will you tell us how they

were connected together?

A. They were back-to-back. In other words,

there was a cab on each end, and they can be oper-

ated from either end, but they was back-to-back.

That is the way they were.

Q. The two units then were together, and you

went with the—^you got in the units with the fire-

man and engineer. Are they sometimes called an-

other name? Are they called [5] another name be-

sides engineer and fireman?

A. Hostler and hostler helioer.
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(Testimony of Frank Reiner.)

Q. When you proceeded from the terminal to the

Guilds Lake, on what side would the engineer be?

A. On the right side.

Q. On the right side? A. Yes, sir.

Q. On what side would the fireman or hostler

helper be? A. On the left side.

Q. Groing down to the Guilds Lake yard from

the depot that evening, did you have any duties as

far as opening and closing a switch or anything like

that, on the way down, Mr. Reiner?

A. Except at the yards after we got out there,

to line switches, to put them on the service track.

Q. Then after the engine or the two units ar-

rived at Guilds Lake yard, what was done with

those imits?

A. Well, they serviced them there, wash them,

put oil in there, and machinists and electricians

work on them and fix them up ready to go back out

again.

Q. Mr. Reiner, do you have any duties of any

kind in connection with the engine when it was in

the Guilds Lake Yard? A. No.

Q. Well then, after it was there for awhile did

they start out then to return to the depot? [6]

A. Yes.

Q. About what time was it that this, that you

started out from Guilds Lake Yard to return to the

depot ?

A. It was about around 9 :00 o'clock, I would say,

or shortly before.

Q. From the depot to the Guilds Lake Yards
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(Testimony of Frank Reiner.)

are there two main-line tracks? A. Yes.

Q. Will you tell us how these main-line tracks

are designated, please?

A. Eastward main and westward main line.

Q. When you left the terminal to go out to the

yards, what track did you go out on?

A. We went out on eastward main.

Q. Then coming back you would come back on

what track?

A. On the westward main, main line.

Q. These tracks run in what general direction ?

A. Northerly and southerly at this^

Q. After you had left the yard for some dis-

tance, did you do anything about the switches to

bring the movement on the main-line track?

A. Yes, about a half mile from where we started

at the Guilds Lake Yard there until we hit the

main line is about a half mile, there is a switch

that I have to throw to let the engines, these Diesels,

onto the main line. [7]

Q. When you started out from Guilds Lake

Yards, who was the man operating the engine in

the front? A. Meyers, Engineer Meyers.

Q. And the fireman, Mr. Moore, the same two as

you went out? A. The same two I went out.

Q. Besides Mr. Meyers, Mr. Moore, and yourself,

will you tell us whether or not there was anybody

else in the two units with you?

A. There was an electrician and a machinist and

a boilermaker.

Q. After you had thrown the switch so the move-
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ment could proceed on the western main track back

to the depot, where did you then go?

A. I was on the trailing unit in the cab, in the

rear end.

Q. After you got in there, was there anybody

else in there besides you?

A. Yes, there was the boilermaker. He was sit-

ting on the—which would be the fireman's seat on

this end where I was at.

Q. What was his name, if you remember?

A. Bray.

Q. Bray. Then as you proceeded then on the

main-line track after the work, opening, or what-

ever you did to this switch, then what else, if any-

thing, happened before you got to the terminal ? [8]

A. Well, just before we got to the 17th Street

cross-over the engines, these Diesels, they come to a

stop.

Q. Did you give any signal for a stop?

A. No, I didn't.

Q. Did you know these engines were going to

stop? A. No, I didn't.

Q. Were you told at any time?

A. No, sir.

Q. That they were going to stop?

A. No, sir.

Q. Then when they stopped what was the next

thing that you observed?

A. That Fireman Moore, he come to the rear

through the inside of these engines, and he says to

me, ^^Get off of the seat, Frank." T immediatelv
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got off. I says to him, ^'What is the matter now?"

He says, ^^ There is something that we want to try

out, and we might even have to go to the Lake

Yard."

Q. What happened then*?

A. Well, he picked up the phone and was talking

to the engineer or whoever he was talking to on the

other end, I don't know, and then he turned on the

light and pressed a button three times, and the

engine commenced to go back with a lurch, and I

either did say, I tried to say, '^Hold her," or did

say it, I don't know, and the next thing I [9] knew,

why, in a few seconds, why, we hit and come to a

violent collision with some cars on the main line.

Q. Mr. Reiner, will you tell us that particular

time and for some time before you left the Guilds

Lake Yard what kind of an evening was this ?

A. It was a drizzly rain.

Q. When you left the depot—or that would be

the terminal—did you do anything else about any

lights as far as a second unit was concerned"?

A. Yes, it is my duty to put on two red lights on

the rear end of these trains as it would be just like

on a train rear end.

Q. Those red lights remained on the, that would

be the second Diesel, the hind Diesel, for how long?

' A. They remain there mitil, from the time you

leave the terminal until you get back again to the

Union Depot.

Q. Do you have any duties of any kind with the

operation of the light on the engine that is used
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for the fireman and engineer to see up in front,

that big headlight?

A. No, I have nothing to do with it.

Q. But you did see Mr. Moore turn that on, you

say ? A. Yes.

Q. Was there anything said by him at that time

or by

A. Well, he says, ^^Are they on bright?'' And as

the windows was so dirty and raining, you couldn't

tell whether the lights [10] was on bright or dim,

and I said, ^^Dim."

Q. As Moore gave these three buzzer signals,

that meant what? A. To back up.

Q. Did he tell you before that or when you were

at the terminal or when you w^ere at Guilds Lake

or any place before Mr. Moore started to buzz three

times, did you know anything about any back-up

movement? A. No, sir; I did not.

Q. While the units were standing there after

—

when they stopped did—will you tell us whether the

engines were going at that time?

A. Yes, these motors, they run just the same

while they are standing as if they were running.

They are going continuously.

Q. How long after the third buzz did the move-

ment start back? A. Just immediately.

Q. And when it started back, what happened to

you at that time?

A. Well, it kind of threw me off my balance,

and by the time I got my eyes up, I looked at the
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window, I was going to say, ^^Hold her," or did say

—I was already saying, '^Hold her," and it was

JTist a matter of seconds that it took, why, we went

into this collision with the other train. [11]

Q. Now, under those conditions, Mr. Reiner, is

such a movement a safe movement?

A. No, because it was making a movement

against the current of traffic which is not practi-

cable or practical or is never made.

Q. If you were informed by either Mr. Moore or

by Mr. Meyers, the engineer, that they wanted to

make a back-up movement like what was made at

that time, what was the custom and practice to be

followed by you or any other pilot herder?

A. Well, the only way it could be made on a

main line would have to be to have a train order

and go back and flag, send a man back on the main

line to protect against other trains which would be

coming and might be coming at any time, which

they was there all the time, keep coming from the

other way. You have to have somebody there to flag,

to flag the movement.

Q. Would you have to have permission from

anybody to make such a movement?

A. Yes, you would have to have permission from

either the Yardmaster, which would be in our case,

there is no trainmaster there, or the operator have

a train order or something. He should have some-

thing.

Q. How would that have been done by you?

A. I would not have made that move under no
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conditions that way. If they had wanted to have

gone back, I would cross over onto the other eastern

main line, and we would have went back [12] that

way, which was the proper way to have went.

Q. Were you familiar with the bulletin that was

put out by the Terminal Company on February 2,

1955, on such movements^

A. That was not in our department.

Q. Was there a bulletin put out?

A. There was.

Q. Against making such a move?

A. Making such a move.

Mr. Gearin: Counsel, may I correct you?

The Court: I cannot hear you.

Mr. Gearin: I was calling counseFs attention, I

think he misspoke himself. I think that is Bulletin

69.

Mr. Rerat: Bulletin 69, yes, that is correct.

Q. Now, Mr. Reiner, at the time of this impact

what was the approximate speed of the units at the

time of the impact, would you say?

A. I would have said it was between 25 to 30

miles an hour.

Q. And the distance that was traveled from the

time that you started up to the time of the impact

was approximately what?

A. About twelve boxcar lengths.

Q. When you say twelve boxcar lengths, you

have in mind a boxcar being about how long?

A. Forty feet. [13]

Q. So that would be about 480 feet?
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A. Yes.

Q. Approximately'? A. Yes.

Q. After the three Inizzes were given by the

fireman and the engineer started up in the manner

that he did, was there anything that you could have

done to have prevented that movements

Mr. Gearin: Object to the form of the question,

your Honor.

The Court: Sustained.

Q. (By Mr. Rerat) : Under the circumstances

as existed at that particular time, would you say

that—and from the time the movement started up

to the time that the impact took place when you say

you first knew about this, how much time elapsed,

approximately?

A. It was just a matter of seconds, just seconds.

Q. When the impact happened, that is, the en-

gine came in contact with something else, did you

find out what it came in contact with ?

A. Yes.

Q. What was it?

! A. With another train or cars that were crossing

over from the eastward main to the westward main.

Q. Mr. Reiner, when your engine stopped at the

place you [14] stated it did on 17th Street, will you

tell us whether there was a cut of cars on the east-

bound main? A. Yes, there was.

Q. Did you have anything to do with those cars ?

A. No, I did not.

Q. Did you know where they were going or what

movement was to be made or anything else?
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A. No, I did not.

Q. Will you tell us the distance between the

westbound main and the eastbound main 1

A. Oh, it's approximately about 40 feet across

from one track to the other; right in there, I

imagine, was about right.

Q. At the time of the impact, will you tell us

just what happened to you"?

A. Well, when they hit it hit with such force

that it kind of dazed me, threw me forward, back-

w^ard, right side and to the left side, and my body

parts hit different parts in the engine there, which

hurt me all over in different places, and everything

was, looked like it was on fire, so I opened the door,

and my one thought was to get away from this fire

and to get out of there, and the engines seemed

like they was leaning to this one side, and I knew

I couldn't get out of the other side so I opened the

door, and my idea was to jump and jump as far as

I could to get away from the [15] fire and the

engine and also from them falling on me if they

were off the track—it looked as though they were

—

and I jumped out.

Q. Did you jump then—on what side would you

say you jumped out?

A. On the left side.

Q. Would that be on the west side?

A. That would be on the west side.

Q. When you were knocked forward, backwards,

and side-to-side, were you knocked unconscious at

that time or not, first impact?



44 Frank Reiner vs.

(Testimony of Frank Reiner.)

A. I was dazed and shocked. I didn't, I wasn't

altogether.

The Court : We will take the noon recess at this

time until 2:00 o'clock.

Before we separate, I again must admonish you

that it is your duty, Ladies and Gentlemen, not to

converse or otherwise communicate among your-

selves or with anyone else upon any subject touch-

ing the merits of this trial and not to form or ex-

press an opinion on the case until after it has been

finally submitted to you for your verdict. You are

now excused until 2:00 o'clock this afternoon.

(Noon recess taken.) [16]

AFTERNOON SESSION

(Pursuant to noon recess the proceedings

were resumed at 2:00 p.m.)

The Court: You may proceed, the plaintitf was

on the stand, I believe.

Mr. Rerat: Yes, your Honor. Will you take the

stand, please?

Your Honor, I want to apologize for not standing

when I was asking the witness questions just be-

fore lunch. I didn't know that was the practice.

The Court: That is quite all right, you have a

very good voice, he can hear you very well.

Mr. Rerat: Well, thank you.

Do you have the last question and answer, please ?

(Whereupon the preceding questions and an-

swers were read as follows: ^^ Question: Did you
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jump then; on what side would you say you

jumped^ Answer: On the left side. Question:

That would be on the west side 1 Answer : That

would be on the west side. Question: When you

w^ere knocked forward, backward, side-to-side,

were you knocked unconscious at that time or

not^—first impact? Answer: I was dazed and

shocked. I didn't—I wasn't out altogether.")

Direct Examination

(Continued)

By Mr. Rerat

:

Q. Now, counsel mentioned this morning about

Bulletin 69. After this accident happened on Febru-

ary the 6th of 1955, did you become aware that

there was a Bulletin 69?

A. Yes, at the investigation.

Q. And w^as that—will you tell us what Bulletin

69 had reference to?

A. That was reference to the engineers and tire-

men, they were not to make any test runs on these

S. P. Diesel locomotives any more on the main line.

Q. Now, was such a bulletin issued to you as a

pilot-herder switchman at any time?

A. No, sir.

Q. And did the power testing that the Bulletin

had reference to, did that have anything to do with

any of your duties or work with this railroad

company? A. No, sir.

Q. And when such a bulletin is issued, you said

it was issued to the firemen and engineers, would
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it be issued in a place where you would be able to

see it; it would be put up^ A. No, sir.

Q. Now, as a result of you being pushed from

one end, or one side to the other in the cab of the

locomotive that you were in at the time of the im-

pact, and side-to-side movement, [18] and then you

said you jumped as a result of this accident, what

injuries, if any, did you receive ?

A. My left leg and knee and hip and back and

my right leg.

Q. Now Mr. Reiner, there has been marked

Plaintiff's Exhibit 1 and Plaintiff's Exhibit 2,

which are aerial views of the scene where this acci-

dent happened. Now, I'd like to offer in evidence at

this time Plaintiff's Exhibits 1 and 2, and I under-

stand there is no objection?

Mr. Gearin: I have only seen 1.

Mr. Rerat: Oh, excuse me, the other one is

practically the same.

Mr. Gearin: They are both here and they are

the same, I don't think I have any objection to

either, your Honor.

The Court: Is it stipulated that each of them

fairly depicts what it purports to be in reference

to the scene of the occurrence?

Mr. Gearin: Yes.

Mr. Rerat: Now your Honor, I could have Mr.

Reiner have the exhibit placed here so he could

explain to the jury the direction of the tracks.

The Court : Yes, the plaintiff may place it wher-

ever you wish.
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Q. (By Mr. Rerat) : Now Mr. Reiner, will you

step down here, please? Mr. Reiner, will you first

show us what direction is north on Plaintiff's Ex-

hibit 1? [19]

A. This main line here (indicating) is north.

Q. That would be the top of the aerial view; is

that correct; and the south would be the bottom?

A. Would be this one here (indicating)

.

Q. And to the right would be east, then?

A. East.

Q. And to the left would be west?

A. This way (indicating).

Q. Right. Now, you have referred and talked

about the west main-line track. Will you show us

on Plaintiff's Exhibit 1 where the west main-line

track is located; do you have a colored pencil? I

have one here, I don't know whether it would work

or not. Now, will you mark on the west-bound main-

line track, will you put west main or W.M.I, show-

ing us where the A. W.M.I

Q. And will you take the pencil and mark E.M.I

for the east-bound main line?

A. East-bound 1.

Q. Then, will you take the red pencil and will

you mark at the approximate position that the unit

that you were riding in, the two Diesel engines when
you came from Guilds Lake Yards and the stop

was made at, you said at a place you said was 17th

Street, I believe, or around there, would you show

us—can you show us on this? [20]
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A. Right here (indicating).

Q. All right. Now, will you draw a line right

across the west-bound track, and will you put that

F.R.I'? A. This way?

Q. Yes. Now, will you show us the approximate

position where the cut of cars was located on the

east-bound main-line track when your unit stopped

at the place you have designated as F.R.I?

A. The engines from the other train was right

here (indicating).

Q. All right. Now, will you

A. And the cars was here (indicating). The

train, the whole train was sitting on the main line

back this way (indicating).

Q. Now, will you draw another line on the east-

bound main-line track and show us where the ap-

proximate place of the engine of the cut of cars

that was on that east-bound track was located, and

put an X.F.R.2 or 3, rather, that would be, wouldn't

it?

Mr. Gearin: No. 2.

Mr. Rerat: All right. Now, would you at the

place you have designated as F.R.2—is there a

cross-over switch or cross-over track from the east-

bound main line to the west-bound main line ?

A. Yes. [21]

Q. All right. Will you just draw that in red

pencil, showing the cross-over track? Just draw a

line with your red pencil.

A. All the way up?

Q. Yes. Now, will you tell us where the impact



Northern Pacific Terminal Co. 49

(Testimony of Frank Reiner.)

took place between the unit you were on and the

cut of cars that it ran into?

A. Right there (indicating).

Q. And will you just mark an X there, please,

at the approximate—and put that X.F.R.3. Now
Mr. Reiner, you stated that you saw a blaze, every-

thing seemed to be afire. Did you find out later

what had caused that blaze or that fire?

A. Yes. When we—when these engines that I

were on hit here (indicating) and knocked—took

part of one car off^—knocked—I think it was two

of them off over here (indicating), there is a tele-

phone pole over here (indicating) with some high

—

with some transformers here (indicating) and it

broke the pole and that put everything on fire up

there. Everything was hanging, however, I don^t

think the wire was broke. It just throwed flame

that you could see all over the City of Portland.

Q. Now, you were in the vicinity of where the

impact took place between these two cars, that is

the engines and the cut of cars, did you see a man
from the other crew; that would be from the crew

that had been on the east-bound main-line track;

do you remember seeing anybody there ?

A. Yes, after I got up and we got back over

here (indicating) there was—I seen a man coming

from here (indicating) from the other engine here

(indicating), coming down this way (indicating).

Q. Now Mr. Reiner—your Honor, at this time,

the plaintiff would like to offer in evidence Plain-

tiff's Exhibits 3, 4 and 5.
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Mr. Gearin: No objection.

The Court: Received in evidence.

(Plaintiff's Exhibits 3, 4, and 5, heretofore

marked for identification, were thereupon re-

ceived in evidence.)

Q. (By Mr. Rerat) : Now, showing you Plain-

tiff's Exhibit 3, Mr. Reiner, will you tell us what

that is ?

A. That is the Southern Pacific Diesel unit en-

gine.

Q. Is that one of the units that you were

A. Yes, that's the unit I was in.

Q. And showing you Plaintiff's Exhibit 4, wdll

you tell us what that is?

A. That's after that end you see there went by,

and took off part of a boxcar from this other train,

and strew all the pieces and everything all over the

engine. There was steel flying all directions, and

fire, and this here (indicating) is the telephone pole

that was broke off where these [23] transformers

was on, which throwed the flame. Here are the

wheels from the first boxcar, I think it was.

Q. And showing you Plaintiff's Exhibit 5, will

you tell us what that is?

A. Well, that's also part of the wreck there, and

the car, part of the car that was in it, wheels from

some of the tanks that was completely throwed off

of the track.

Q. You may be seated now, please. Now, when

you jumped from the engine, when you saw that fire.
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the engine stopped—or was it moving, that you

were on'? A. They were still moving.

Q. Now, did you observe afterwards what part

of the cut of cars that had been on the east-bound

main-line track collided with the back end of your

engine? In other words, how far back from the

engine was the impact?

A. I'd say—I couldn't just exactly say—about

five or six cars, six—seven cars in there.

Q. Now, we noticed that the cross-over track

from the east-bound main track to the west-bound

main track, when the east-bound main track had

been changed by the switch, that opens the track

leading off from that to the track on the west-

bound main-line track. If the track is lined up from

the east to the west-bound main-line track, is there

a switch stand that shows a green or a red sign?

A. Yes. [24]

Q. And if the track extending from the east-

bound main-line track to the west-bound main-line

track is lined up, then what color would be the

switch that would be on the other side, on the west

side of the west-bound main track at that point;

what—would it be green or red? A. Red.

Q. Red, and red would indicate to anybody,

what?

A. That the track was not clear, the switch was

wrong.

Q. Now Mr. Reiner, this morning you said that

if you had been told by the engineer that he wanted
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to make a left or a backward movement, that you

would liave gotten down from the engine and

walked in back of the engine down towards that

cross-over track, and why would you have done

that?

A. To protect the inbound or traffic on the main

line from the north.

Q. And is that the customary and usual way of

doing that work?

A. Well, no, you wouldn't do it. Usually, this

move is never made, but that would be the only

possible way it could be made.

Q. In case of necessity ?

A. Of necessity.

Q. Now, what part of your person came in con-

tact with the ground that you landed on?

A. How is that? [25]

Q. What part of your person came in contact

with the ground? In other words, how did you fall

and what did you fall on?

A. I tried to jump as far as I could, and I

landed on my left foot, and with the force and the

height, I fell—rolled over, kind of on my left side

and I tried to—just crawled or anything—just to

get away from the accident there because I didn't

know but what the engine was going to fall over on

top of me.

Q. Were you suffering pain at that time?

A. Yes.

Q. Where?

A. My leg and knee and hip and back.
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Q. Where was the pain the worst '^

A. Well, the worst was in my leg.

Q. Well then, after the impact and the cars

came to rest, then were yon taken any place from

the scene of the accident"? A. Yes.

Q. Where were you taken to?

A. To the Northern Pacific Terminal Company
yard office.

Q. And how were you taken from the scene of

the accident to the terminal office?

A. By another S.P.&S. switchman in his car.

Q. Well, then, when you arrived at the terminal

office there, what was done for you?

A. After I sat around there for quite awhile

waiting for [26] the general yardmaster, he was

to come, he was to haul me to the hospital because

he—as he did not show up, why, the boys in there

they had my son take me.

Q. Well, is your son—was your son working for

the railroad company at that time? A. Yes.

Q. What does he do? A. He is a clerk.

Q. And he was working there at that time ?

A. Yes.

Q. And he is still working for them; is that

right? A. (Witness nods head.)

Q. What hospital did he take you to?

A. The Good Samaritan.

Q. Good Samaritan Hospital. Now, when you
arrived there, will you state just what was done for

you at the Good Samaritan Hospital?
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A. Well, they—the intern X-rayed my knee, my
leg.

Q. And you were just—^you said that you were

treated by a regular doctor or just by an intern

there? A. Just an intern.

Q. And after you were given first aid, where

were you taken to ?

A. Well, they—the main doctor wasn't there so

this guy didn 't seem to think it was so serious, they

sent me home. [27]

Q. Well then, when you arrived at home, who

was at home when you reached there ?

A. My wife.

Q. Then what was done with you at home?

A. Well, I was put to bed.

Q. Then will you tell us what kind of a night

you put in that first night?

A. Well, a very bad one it was.

Q. Were you suffering pain?

A. Yes, very bad.

Q. Were you suffering pain? A. Yes.

Q. Where?

A. My leg, my hip, my back.

Q. Now, the next day, that would be on Febru-

ary the 7th, what was done the next day; did you

call a doctor or what did you do?

A. Well, I had been told to come up to the

doctor's office, but I couldn't even get out of bed.

So the wife, she called the doctor and told him it

was impossible for me to come up there.

Q. What doctor was that?
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A. Dr. Mundal.

Q. And he is a company doctor, is he, for the

Northern Pacific Terminal Company? [28]

A. Yes.

Q. Did Dr. Mundal come out that day?

A. No.

Q. When did he come out then?

A. He didn't come out until the 10th of Febru-

ary.

Q. Well, during that time what^—were you in

bed ? A. Yes.

Q. And who was taking care of you?

A. My mfe.

Q. Now did Dr. Mundal give her instructions

over the telephone as to what to do for you?

A. Yes.

Q. And will you tell us just what your wife did

during this period?

A. Well, she was instructed to put hot towels

on my knee and leg and hot pads on my back, and,

well—^she didn't have anything else so she just gave

me Anacins.

Q. Well now, at that time what did you observe

about your left leg, if anything, that is, the first

night at home?

A. Well, it was swelling up and whenever I

would try to sit up or get out of the bed to go to

the bathroom, it would turn black-and-blue and

swelling pretty bad and pained severely.

Q. Well now, how did you get around from your
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bed to the bathroom, between the 6th and the 10th

when the doctor arrived'? [29]

A. With crutches and the help of the wife.

Q. Did you have a pair of crutches at your

home ^ A. Yes.

Q. Now, the 10th when Dr. Mundal came, will

you tell us just what he did, and just what treat-

ment he prescribed for you?

A. Well, he came on the 10th, and after he seen

my leg, and

Mr. Gearin: Just a moment, I object on the

grounds that it is hearsay. The doctor is available

as a witness if called.

Mr. Rerat: Now just a minute, do you mean you

object?

The Court: Direct your remarks to the Court.

Mr. Rerat: Yes, your Honor, well

The Court : Instruct the witness not to

Mr. Rerat : Yes, not to testify, not to testify say-

ing anything, any conversation between you and

the doctor, see, but did the doctor check you over?

The Witness: Yes.

Q. (By Mr. Rerat) : All right. Then what —
that was on the 10th, was it? A. Yes.

Q. Then what followed on the 10th after the

doctor was there ?

A. Well, just still kept putting hot packs and

the same [30] procedure as before.

Q. Then while you were walking on your

crutches there from the bed to the bathroom, did

you hurt either one hand or the other?
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A. Yes.

Q. And will yon tell us when that was and how

that happened?

A. That was on the 12th of February.

Q. And what happened?

A. There is linoleum in our hall, and as I was

using these old crutches, I slipped, and as I slipped

that throwed in an awful lot of weight from one of

the crutches into the palm of my hand and ruptured

it, which caused something like a tiunor in there,

and it got as big as my thumb and it stayed there

and it never did go away.

Q. Well then, after the 12th, then, what was

done? A. On the 17th.

Q. That would be February 17th of '55?

A. February the 17th, I was taken in a taxi to

Dr. Carlson's office.

Q. And at whose request?

A. Dr. Mundal's.

Q. Then when you were taken to Dr. Carlson's

office, what did Dr. Carlson do for you?

A. He X-rayed my leg and back.

Q. Then after you were taken up there, did you

return home? [31] A. Yes.

Q. And then what was done following that?

A. Well, still putting on hot packs and hot

towels and everything still the same.

Q. Well now, during the month of February,

then, you went to Dr. Carlson's office for X-rays,
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and Dr. Miindal came out to the house; is that

correct ? A. Yes.

Q. During all that time, were you suffering pain

in the parts where you were injured"?

A. Yes.

Q. Now, what about—then, in March, what hap-

pened during that month ?

A. Well, in February there was still

Q. Well, February, yes. You have nothing more

to add?

A. I got worse on the 21st.

Q. Yes?

A. And we called Dr. Mundal, and he came out

to the house, and they had to take me with the am-

bulance to the hospital, Good Samaritan Hospital.

Q. Then how long were you in the hospital on

that occasion? A. Four days.

Q. And then while you were there, what was

done for you at that time ?

A. Well, they just gave me shots and different

things while [32] I was at the hospital there.

Q. Well then, after four days being there, you

returned to your home, didn't you?

A. Yes. - «

Q. Then what else was done after that?

A. About the 12th, Dr. Mundal, he told me

Q. Now, wait a minute, the 12th, is that

A. Of March.

Q. Yes.

A. I was sent to the Medical-Dental Building

for some more X-rays of my back and leg.
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Q. Then who took those X-rays; do you know?

Miindal had you go to

A. I don't know the name of it.

Q. Well then, what happened after those X-rays

were taken %

A. About March the 31st, I had seen both the

doctors.

Q. When you say ^^both," now, you mean

A. Dr. Mundal and Dr. Carlson.

Q. Yes.

A. And they sent me to Good Samaritan Hos-i

pital.

Q. Well then, when you entered the Good Sa-

maritan Hospital in March, that was March the

12th? A. 31st.

Q. On the 31st, then how long were you in the

Good Samaritan Hospital at that time? [33]

A. 14 days.

Q. And will you tell the jury—Court and jury

just what treatment you received during these 14

days you were in the hospital at that time ?

A. They had me—they put me in traction with

weights on both feet for 14 days.

Q. Well now, you say ^Hhey put me in traction,"

you mean you were in bed ?

A. Yes, I was in bed.

Q. And what apparatus did they have on you?

A. Weights.

Q. Whereabouts? A. On both feet.

Q. And the weights ? A. Hanging down.

Q. Hanging down? A. Yes.
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Q. Were you able to move from side-to-side or

did you have to remain in one position on your

back ?

A. I had to remain right on my back in the

same position.

Q. And during all that time, did you continue

to suffer pain on the parts of your body that were

injured? A. Yes.

Q. While you were in the hospital at that time,

were you given sedatives and drugs for the

pain? [34]

A. Yes, in the evening or before time to go to

sleep.

Q. How long were these weights on both of your

legs then, during the entire time you were in the

hospital or what?

A. Wellj yes, except the last few days they took

them off long enough in the morning so that I could

go to the bathroom.

Q. And you were under the care of—still under

the care of Dr. Mundal?

A. Dr. Mundal and Carlson.

Q. Then that takes us up to about the middle of

April of '55. Then where did you go when you were

released from the hospital by the doctor?

A. Went back home.

Q. And then what did you do at home?

A. Well, I went up to see Dr. Mundal about the

15th of April.

Q. Of April. A. (Witness nods head.)

Q. Yes.
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A. And he sent me to the Oregon limb place

there to have a brace for my back, get a brace for

my back.

Q. Now, during the month of April, did you

enter any other hospitals, that's of different

A. No.

Q. Well, now then, the pain continued—did the

pain continue in the various parts of your body that

you were [35] injured in"? A. Yes.

Q. Now then, around the first of June, did you

try to go back to work, Mr. Reiner?

A. Yes, the 8th of June.

Q. Was that done at the request of the doctor or

did you do that because you wanted to see if you

could do it yourself ?

A. It was at my request, my own.

Q. You wanted to work if you could?

A. That's right.

Q. And you went back then for how long a period ?

A. I worked about—I worked two weeks and it

was awfully tough going, rough.

Q. Did you work under difficulty?

A. Awfully difficult.

Q. And during that time were you suffering

pain? A. Yes.

Q. Where ? A. My leg and back.

Q. Now, when you would finish work at night,

what would you do?

A. I'd go home and go to bed.

Q. Well then, after trying to work for this

period of time that would bring us up to about
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June, the middle part of [36] June, what then;

what did you do after that?

A. I took off a couple of days. I thought I could

maybe do better trying it again, and I tried it again

and worked a few more days and it was getting

worse, and

Q. Well then, during that period there in June

and July there, how long did you work ? About how

many days?

A. Oh, I imagine about 15 days, around that,

something like that.

Q. Now, how many days have you worked since

February 6, 1955, up to the present time, about?

A. 30 days, off and on.

Q. Well now, then the last time you tried to

work was when?

A. About the middle of August, around in

there. >

Q. And what happened on that occasion, why
did you discontinue?

A. Well, I just couldn't make it no more, it was

getting worse.

Q. You not only tried it once, you tried it sev-

eral times, to work? A. That's right.

Q. Now, during all this time, you say, and in

August, when you finished work, what would you

do, on Saturdays and Sundays ?

A. Oh, I just didn't do nothing, just laid

around in bed and took it easy.

Q. Now, during those months, will you tell us

whether you [37] were continuing to suffer pain ?
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A. Yes.

Q. Where?

A. My knee and my leg and hip and back.

Q. Well then, what happened at that time, that

would be on August 1st—around the 1st of Septem-

ber of 1955?

A. I went—August the 11th I went up to see

Dr. Carlson and he took some more X-rays of my
back and he said it didn't show no improvement.

Q. Well then, did you enter—were you requested

to enter the hospital again ?

A. Not right away, they put me on a diet first.

Q. And then when did you enter the hospital

again? A. October the 2nd.

Q. That's of '55? A. Yes.

Q. Now, during all the month of October, did

you continue to suffer pain in the parts you have

told us about ? A. Yes.

Q. Well then, when you entered the hospital in

October, that was when in October ; do you remem-

ber? A. The 2nd.

Q. What hospital did you enter?

A. Good Samaritan.

Q. How long were you in the hospital on this

occasion? [38] A. 29 days.

Q. And what doctors took care of you during

this period?

A. Dr. Carlson, Abele, and Dr. Mundal, too.

Q. Now, while you were in the hospital this time,

what—did you undergo any operations?
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A. I had a spinal fusion operation on my back.

Q. And when was that done^

A. October the 4th.

Q. And were you given a general anesthetic?

A. Yes.

Q. That was done on October 4th of '55i

A. October 4th.

Q. Now, while you were in the hospital, were

you suffering pain '^ A. Yes.

Q. Where ? A. My back, my leg.

Q. Now, then you were released from the hos-

pital when? A. October the 29th.

Q. And what has been the situation, Mr. Reiner,

from that time up to the present time in '57 ?

A. Well, I still have pain in my back, continu-

ous pain in the back and down my left leg.

Q. Now, from the time of this accident up to

the present time, have you ever been free from pain

in the lower part [39] of your back ?

A. No, I have not.

Q. Will you just describe the pain that you have,

please, in the lower part of your back?

A. Well, it's from the—where the end of my
back there—down into my left leg, the pain—it's

kind of a burning sensation of pain in there all the

time in there, day and night.

Q. Does the pain get worse at some times than

at other times? A. Yes.

Q. And under Avhat conditions does the pain get

worse ?
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A. When I walk over rough places or go down

the steps or stoop, bend, or twist around.

Q. Now, what about the situation as far as your

right leg is—the right knee that was injured, how

did that come out after the accident?

A. Well, I still have pain in there, too, especially

when I go down the steps at times, or when I get

up. If I am sitting down, I have quite a difficulty,

and I have to go down sideways because it hurts in

there all the time, in the knee, right in the knee.

Q. But that is only spasmodically that you have

that; is that correct? A. Yes. [40]

Q. At the time of this accident, what was your

average monthly earnings?

A. A hundred—about a hundred and twenty-five

—$385 a month.

Q. And during '55 and October, was there a

raise granted for the kind of work you were doing?

A. Yes.

Q. So that from October on, what would be your

average monthly earnings?

A. $427, I think it is, a month, about.

Q. Now, during the about 35 years that you
worked for this railroad before the accident of

February the 6th, 1955, had you ever in the 35

years you worked for this company ever had any

accidents before? A. Well, yes.

Q. And when was that; when and what kind of

an accident was it ; what part of your body was in-

jured?
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A. I had a broken toe, that is, I smashed my
toe one time.

Q. And do you remember how long you were

laid up with that"? A. 27 days.

Q. And you recovered completely from that"?

A. Yes.

Q. Now, prior to this accident of February 6,

1955, what was your general condition of health

during all the years you worked for this com-

pany^ [41]

A. I'd say pretty good, fair.

Q. Yes, and other than railroad accidents, were

you ever in any other kind of accidents of any kind

that you hurt any part of your body, that you can

remember?

A. Yes, I—about 1952 I was buck hunting and

I had twisted my leg, my knee, and had a—hurt

my knee a little bit there in 1952.

Q. Then, at that same time, did you have any

trouble with your back at that time"?

A. I got—had a kind of a cold settled in my
back, and had a little difficulty, lumbago or some-

thing.

Q. And you went to the doctor with your knee,

did you'? A. Yes.

Q. About how long would you say you were off

work with your back and knee at that time?

A. About 30 to 40 days, something like that.

Q. And the doctor released you and you went

back to work? A. Yes.

Q. And from that time up to the time 3^ou were
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injured, had you had any difficulty whatsoever with

your back or knee? A. No.

Q. I am just wondering, the railroads have

periodical examinations of their men, don't they, by

doctors? A. Yes.

Q. And do you recall now whether you had any

examinations [42] made—between—after you were

released by the company doctor in 1952 or not?

A. I don't recall, but I—it seems as though we

did have an examination.

Q. Now, other than those accidents there, and

have you had anything else of consequence out-

side of a cold or anything that took you away from

work for any length of time that you can remem-

ber? A. No, not that I can recall.

Q. Now, before this accident, will you tell us

whether you were able to sleep good at nights?

A. Yes, sir.

Q. And what has been the situation since the

accident ?

A. Not very good, I sleep very poorly.

Q. How long are you able to sleep at a time?

A. Two—three hours, sometimes not even that

much.

Q. And then what happens?

A. I just wake up and lay there.

Q. Now, are you still taking home treatments

for your back?

A. I take therapy treatments at the doctor's

office.

Q. What doctor is that? A. Dr. Mundal.
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Q. And how many therapy treatments have you

had for your back since this accident, approxi-

mately? [43]

A. Up in and including January, '57, thirty-six.

About thirty-six.

Mr. Rerat: That's all the direct examination at

this time.

Cross-Examination

By Mr. Gearin:

Q. Mr. Reiner, you have retired at the present

time, haven't you'?

Mr. Rerat: That's objected to as incompetent

and immaterial.

Mr. Gearin : You have retired on a company re-

tirement

Mr. Rerat: That's objected to as immaterial,

incompetent, and irrelevant—just a minute, please,

I have an objection

Mr. Gearin : I will tie it up, your Honor.

Mr. Rerat : Your Honor, I would like to furnish.

The Court: Is it offered on the issue of

damages "^

Mr. Gearin: Well, it has to do with some other

part about which I may impeach the witness, your

Honor.

The Court: Well, if it's offered for impeach-

ment purposes, that's all right, but not if it's of-

fered on the issue of damages.

Mr. Gearin: I am not offering it on that issue

of damages at all, your Honor.
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The Court : Well, the jury will understand that

whether a man is retired on a pension or not has

nothing to do with whether or not he is entitled to

recover in a suit such as [44] this. In any event, if you

find that he is entitled to recover, this has nothing

to do with the amount he is entitled to recover.

Mr. Gearin: I offer it for a limited purpose,

your Honor.

Q. (By Mr. Gearin) : Now, Mr. Reiner, I

understand that you like to hunt, do you'? You went

hunting in 1952 'F A. Yes.

Q. All right. Now, since the time of your opera-

tion, have you been getting around just like you

have been here the last—just today you have dif-

ficulty getting around? A. Yes.

Q. All right. Now, on the 3rd of March, or the

11th of March, 1956, did you apply to the Game
Commission for a hunting and fishing license, and

at that date received License Number 03342'?

A. Yes.

Q. All right. And last year you won the em-

ployees' salmon fishing derby with a 31-pound

salmon, did you nof? A. Yes.

Q. And after the case, the other case that we
had here last August 1st, when that was not tried,

you took your house trailer and went to Lake
County deer hunting, didn't you? A. My son.

Q. Yes, you went deer hunting, didn't you? [45]

A. My son.

The Court: The question is, did you?

The Witness: I went with my son, yes.
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Q. (By Mr. Gearin) : All right. You have a

house trailer at your house? A. Yes.

Q. Do you take that out on little excursions,

now and then*? A. No, sir, not by myself.

Q. Now, were you hurt when you jumped or

were you hurt at the time of the collision between

the unit and the other drag of crew 28?

A. That I don't know, when I was hurt.

Q. Now, what doctors have your attorneys had

you see for examination? A. Dr. Brown.

Q. Where is Dr. Brown? A. Seattle.

Q. Did you go to Seattle for the purpose of be-

ing examined by a doctor in that city?

A. Yes.

Q. And you have been to what other doctors here

in Portland? A. Dr. Grossman.

Q. And who else, now? A. Cohen.

Q. Dr. Lawrence Cohen? [46] A. Yes.

Q. And Dr. Robert McMurray? A. Yes.

Q. Have any of those four doctors you have

mentioned given you any treatment at all?

A. No.

Q. When were you examined by Dr. McMurray?
A. About three days ago.

Q. And was that for the purpose of testifying

at the trial here?

A, Well, to show my condition, I guess.

Q. Now, at the time that Hostler-Helper Moore
came into the back unit, Mr. Reiner, did he tell

you that they were going back to the yard?

A. No. • -- •• -..'.
. :
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Q. Now, will you agree with me that when rail-

road men refer to a car length, that they refer to a

car which is approximately 50 feet long, or 49 feet?

A. No, sir.

Q. All right, the long cars are called greyhounds,

aren't they, and they're 60 feet long?

A. No, I never heard that expression before.

Q. Do you have a recollection now of whether

the train was moving or standing at the time you

jumped?

A. It was—I was—our—the engine that I was

—

I [47] jumped from was moving.

Q. Now, as you approached the scene where the

accident happened, Mr. Reiner, did you see the light

at the switch stand showing red? A. No.

Q. Did you see the light at the switch stand show-

ing green ? A. No.

Q. Did you see the switch stand at all, before

A. No.

Q. Were you looking? A. No.

Q. Now, when you went to see Dr. Carlson, you

were referred to him by Dr. Mundal ?

A. Yes, sir.

Q. And Dr. Carlson has his office in either the

Medical Arts or Medical-Dental Building?

A. Medical Arts.

Q. And does he have an office over at the hospital

department where Dr. Mundal is?

A. Not that I know of.

Q. Now, do you say you hurt your back, back in

1952 when you were duck hunting?
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A. No, I didn't.

Q. All right. Have you ever hurt your back be-

fore^ A. No. [48]

Q. Have you ever worn a back brace before?

A. Yes.

Q. And who prescribed the back brace for you?

A. Dr. Mundal.

Q. And did Dr. Carlson examine your back at

that time?

A. I don't recall whether he did or not.

Q. Now Mr. Reiner, did you say that when you

got into the cab after you lined the switch and when

Mr. Moore, the hostler helper came out there, that

it was raining pretty badly and you couldn't see

through the windshield? A. Yes.

Q. All right. Now, those cabs are equipped with

windshield wipers, one on each side, aren't they?

A. Yes.

Q. Did you turn either one of them on ?

A. No.

Q. Did you take any look at all as you were

backing up toward the place where the accident took

place? A. No.

Q. Do you know where the emergency valve is

on those trains? A. Yes.

Q. Did you use the emergency valve to stop ?

A. No.

Q. Is there a buzzer to the hostler ?

A. Yes. [49]

Q. Did you use the buzzer that night ?

A. No.
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Q. Had you used the buzzer on prior occasions ?

A. Yes.

Q. Did you tell Mr. Moore to turn the headlight

on dim? A. No.

Q. Did you turn it on bright ? A. Me ?

Q. Yes. A. No.

Q. Were you familiar with the provisions of

the Consolidated Code of Operating Rules and Gen-

eral Instructions I A. Yes.

Q. And when was the last time you had been ex-

amined on those, prior to the time of this accident?

A. Just a very short time before.

Q. All right, sir, was the dome light on the cab

of the Diesel on as you approached, went back to-

ward the scene of the accident?

A. I can't remember as to whether it was or not.

Q. All right. Now, you were charged with respon-

sibility for this accident

Mr. Rerat: That's objected to as incompetent

and immaterial.

The Court: Did you finish your question? [50]

Mr. Gearin: No, sir; I have not.

The Court: Finish your question.

Q. (By Mr. Gearin) : Mr. Reiner, were you
charged by the company with responsibility for this

accident ?

The Court: Objection?

Mr. Rerat: That's objected to, your Honor, as

immaterial and irrelevant.

The Court: Sustained in that form. What do

you mean, was he accused ?
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Mr. Rerat: I am going to object to that as in-

competent and not proper impeachment, your

Honor, it^s incompetent and immaterial impeach-

ment.

The Court: Are you reading to the witness?

Mr. Gearin: I am asking him, your Honor, if

that was the conversation. The conversation was

gone into, your Honor, on direct examination.

The Court: Overruled; you may answer.

Q. (By Mr. Gearin) : Is it not true, that Mr.

Moore said, '^We might have to go back to the

lake''?

A. Not in just them words.

Q. All right. Now, I will ask you if at the hear-

ing to which we have referred on page 51, you were

asked these [53] questions, and gave this answer:

'^Question: Did you have any conversation with

Hostler-Helper Moore before the reverse movement

was started ? Answer : None other than when he came

back Moore said, ^Get off the seat back, Frank,' I

got away, right away got off and said, ^What is the

matter now?' He said, ^We are going to try out

something, and we might have to go to the lake, ' and

at that time I stood in the middle of the cab."

A. Yes.

Q. All right. And when you refer to the lake,

you referred to Guilds Lake ? A. Yes.

Q. That's where you had been?

A. Yes.

Q. That's where you started out? A. Yes.

Q. And, Mr. Reimer, would it be your duty as a
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pilot herder to protect the rear end of that train?

A. That just depends on where the move was

made or what was being done.

Q. Well, at this particular instance, after they

stopped on their way in from the lake into the

Union Station, when they stopped at that time,

would it be your duty to protect the end in case they

stopped ?

A. No, I had my red lights on there and I had

one block [54] system and I had my rear end pro-

tected.

Q. All right. Would you refer to page 57 of the

transcript of the hearing, please? All right. The

fourth question down, please? All right. Were you

at that time and at that place asked this question:

^^ Question: Would it be your duty, Mr. Reiner, as

a herder to protect that end in case the hostler

stopped for some unknown reason? Answer: Yes."

A. Yes, for oncoming trains, yes.

Q. Now, how long had you stopped there before

you started the reverse movement?

A. Oh, I couldn't say for sure.

Q. Would you say four or five minutes?

A. Well, I don't recall just down to the minute,

I don't recall.

Q. Would it refresh your memory if you referred

to the transcript, and I refer to page 50, Mr. Reiner,

the fourth question from the bottom?

A. I guess that's about

Q. ''Just four or five minutes, maybe a little

less."
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A. I wouldn't swear one way or the other.

Q. Would you say you were about somewhere

—

12 to 14 car lengths back from where you were

stopped until the place where the accident occurred?

A. About 12. [55]

Q. Is it also your duty to protect the movement

at crossings'?

A. If we was to go through a cross-over, yes.

Q. Now, prior to the time that you had stopped,

that's when you started to back up, had you seen

the other train with which you ultimately collided?

A. Yes, it was setting on the eastward main line.

Q. Would that be what you call the outbound

main line? A. Yes.

Q. All right, sir. Did Mr.—do you remember Mr.

Phillips, Don Phillips? A. Yes.

Q. Where was he?

A. He was on the other crew, the other train

that was on the other track.

Q. Now Mr. Reiner, do you recall that on Feb-

ruary the 19th, three days after the accident, you

gave a statement to Mr. Jepson of the terminal com-

pany at your home at 2305 Southeast Ellis Street?

A. .
Yes.

Q. Was that typed out for you, that statement,

do you recall? A. Yes, I believe it was.

Q. All right. And was someone else there with

Mr. Ellis, I mean with Mr. Jepson? [56]

A. No.

Q. Wasn't Mr. Kanzler there?
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A. Yes, but not when he—he was there after-

wards.

Mr. Grearin: All right. And I was wondering if

we might have this—this is an exhibit which has

not been shown to counsel, your Honor, because it

was for impeachment purposes.

The Court: Has it been marked?

The Clerk: No, sir.

The Court: It will be marked, what nimaber

would it be ?

Mr. Gearin: It would be 26, your Honor.

The Court: 26 for identification.

(Whereupon Defendant's Exhibit Number
26 was marked for identification.)

Mr. Gearin: May it be handed now to the wit-

ness, your Honor?

The Court: It may.

Q. (By Mr. Gearin) : Mr. Reiner, I am hand-

ing you Exhibit Number 26 and I ask you if that's

the statement you gave to Mr. Jepson, and I will ask

you further if your signature does not appear on

each one of the four pages? A. Yes.

Q. And does not Mr. Kanzler's signature appear

on each one of the four pages? [57] A. Yes.

Q. And he was the same man that represented

you at the hearing on March the 4tli?

A. Yes, sir.

Mr. Gearin: We offer Number 26 in evidence,

your Honor. I don't think counsel has seen it, how-

ever.
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Tlie Court: Do you wish to read it during the

afternoon recess"?

Mr. Rerat: Yes, your Honor.

The Court: We will take the afternoon recess

at this time.

Ladies and Gentlemen, you are excused for five

minutes, subject to the usual admonitions. It is stip-

ulated, gentlemen, that the jury may retire from the

courtroom ?

Mr. Gearin: Yes, sir.

The Court : Will you answer my question to the

stipulation so the record will show?

Mr. Rerat: Yes, your Honor.

The Court Is it stipulated that the jury may
retire %

Mr. Rerat: Yes.

(Whereupon, the jury w^as excused for a re-

cess and the following proceedings were had:)

The Court: Now, have you gentlemen agreed

upon what does the record show the age of this

plaintiff; have you [58] agreed upon what the life

expectancy is going to be on the mortality table ?

Mr. Rerat: 59, your Honor

Mr. Gearin: I have forgotten.

Mr. Rerat : at this time.

The Court: He is 59? .

Mr. Rerat: 57 at the time of the accident.

Mr. Gearin: Right, that's correct.

The Court: 57.

Mr. Gearin: And your Honor, I would be will-

ing to enter into this stipulation if it's all right with
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counsel, that insofar as any exhibits that may be

introduced, written exhibits, that it may be read at

any time by any counsel rather than reading it at

the time it was introduced. Is that all right?

Mr. Rerat: That's satisfactory.

The Court: You haven't checked the mortality

table?

Mr. Rerat: I have checked it, your Honor, it's

14 years, point 74. That's the American experience

table, mortality table, that's the lowest, so I don't

suppose that there is any objection.

Mr. Gearin: No, sir.

The Court : That is for age 57 ?

Mr. Rerat : Age 59, your Honor.

The Court : 59. 14 years [59]

Mr. Rerat: 14 years, point 74.

The Court: Very well, recess for five minutes.

(A short recess.)

The Court: Is it stipulated, gentlemen, the jury

is present?

Mr. Gearin: Yes, sir.

Mr. Rerat: Yes.

The Court: You may proceed.

Cross-Examination

(Continued)

By Mr. Gearin:

Q. Mr. Reinier, when Hostler-Helper Moore

came back to the cab, there was some conversation

with him, wasn't there?

A. Just one thing what he said there was, ''Get

off the seat box."
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Q. And then he pressed the buzzer three times?

A. Yes.

Q. And three times means to back up?

A. Yes.

Q. And what means to stop ? A. One.

Q. Then after he pressed it three times is when

the backup movement began ? A. Yes.

Q. Did you say anything to him after he pressed

the button three times? [60]

A. I either said or tried to say, '^Hold her/' but

it was only a matter of seconds before we hit.

Q. Now, after the accident, it was your leg that

hurt you, was it not?

A. My leg and back and knee and all hurt.

Q. Didn't your leg—wasn't that hurting you the

most that night ? ;

.

A. Yes, the leg was the worse.

Q. And that's what they X-rayed at the hospital

that night? A. That's what that guy X-rayed.

Q. And then a little later on your back started

hurting?

A. The pain was so severe in my leg that it was

hurting me all over. But it was so severe that you

really couldn't tell. I w^as sore all over.

Q. Well, the next day you experienced pain in

your leg and hip and that, you say, was bad?

A. My leg, back, and hip.

Q. All right. Did your back hurt you right away ?

A. Yes.

Q. All right. Now, T wonder if the Clerk would
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hand to the witness Exhibit Number 27 which is the

plaintiff's adverse-party deposition?

The Court : Has that been opened, Mr. Clerk ; is

is opened?

The Clerk: Yes, sir. [61]

The Court : The Clerk says this is the deposition

taken in connection with some other case.

Mr. Gearin: Yes, your Honor, it's in connection

with the cause number 8538 in this court between

the same parties.

Mr. Rerat : Well, excuse me, this same case ?

Mr. Gearin: Well, yes, just—it involves the same

issues.

The Court: Very well, place it in the hands of

the witness.

(Document handed to witness.)

Q. (By Mr. Gearin) : Will you look at the first

question and answer on page 27, please ? Do you have

that in mind, Mr. Reiner? A. Yes, I have.

Q. And this was a deposition taken May 22nd,

last year, at Mr. Lezak's office, and Mr. Larkin of

my office was there with Mr. Johnson and Mr. Lezak,

your attorney ; do you recall the occasion ?

A. Yes.

Q. Did you at that time recall being asked this

question and giving this answer: ''Question: Well,

later, did any other part of you hurt? Answer: Oh,

yes, my back started hurting. Question: When?
Answer: Oh, as time progressed this got better„ but



84 Frank Reiner vs.

(Testimony of Frank Reiner.

)

it was quite a little while until I got this other

—

got any relief." Did you so testify? [62]

A. Yes.

Q. All right. And isn't it true that the doctor

came out to see you the day after the accident ?

A. No.

Q. All right. Will you refer to the second ques-

tion down from the one to which I just directed your

attention? A. The second?

Q. And at that time?

A. Which—where is this?

Q. On page 27. A. Second question?

Q. And you referred then to some notes you had

in your possession?

A. Yes. What is the question?

Q. Well, do you remember at that time your

deposition was taken you referred to some notes you

had about dates and times ?

A. Well, I don't recall.

Q. Have you kept a diary of the dates you went

to the hospital and saw the doctor?

A. Yes, pretty much.

Mr. Gearin: That's all. I have no further ques-

tions.
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Redirect Examination

By Mr. Rerat

:

Q. Were you asked this question, Mr. Reiner, in

continuing, [63] counsel read part of this in regard

to questions about your injuries, and were you asked

this question and did you give this answer: ^^ Ques-

tion : Well, could you tell me first how^ long after the

accident it was that you noticed any back pain?

Answer: Well, it was all the time, I had something

all over as far as—I was sore all over, all the time

from the time of the accident my hip, my back and

everything, but that was where it hurt me the worst,

was my knee and my leg and my hip and the lower

part of my back and my hip." Were you asked that

question by an attorney from his office and did you

give that answer? A. Yes.

Q. Yes. Now, your Honor, Exhibit 26 was

marked and was that offered in evidence or not?

Mr. Gearin : I offered it.

Mr. Rerat: Well, I

The Court: It was offered before the recess. I

have heard nothing about it. We took a recess to

give you an opportunity to read it.

Mr. Rerat: Yes, your Honor, and I hadn't con-

sidered anything about it when the recess was over,

but I have no objection, your Honor.

The Court: Very well.

Mr. Rerat: As far as this exhibit is concerned.

The Court: Now, will you please address your

remarks [64] to me? You have no objection?
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DONALD E. PHILLIPS
called in behalf of the plaintiff and having been j&rst

duly sworn, was examined and testified as follows

:

Direct Examination

By Mr. Rerat

:

Q. What is your full name, please?

A. Donald E. Phillips.

Q. Where do you live, Mr. Phillips ?

A. 3100 Southeast 144th.

Q. By whom are you employed?

A. Northen Pacific Terminal Company.

Q. How long have you been employed by this

railroad company? A. Seven years.

Q. In what capacity ? A. Switchman.

Q. Were you working as a railroad switchman

on December—or, on the 6th day of February, 1955 ?

A. Yes, sir.

Q. What time did you go to work on that par-

ticular day?

A. It was either 3:00 o'clock or 4:00 o'clock, I

am not sure.

Q. Well 3:00—4:00 o'clock, and you would be

through at about 11:00 or 11:30 that night?

A. Yes, sir.

Q. Now, about 9 :00 o'clock that evening, did you

have^— [67] were you with a crew that had some cars

on the eastbound main line track that was involved

later in an accident ? A. Yes, sir.

Q. What kind of an engine did you have on that

cut of cars that night ?
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A. Diesel switch engine.

Q. And how many cars did you have attached to

the Diesel if you remember %

A. I am not sure, but it was around 30 cars.

Q. Now, was that—was the Diesel and the cars

on the east line or on the eastbound main track ?

A. Yes, sir.

Q. Now, do you recall that while your—while

your cut of cars was standing on that track, do you

recall that two engines came up from the north

traveling south toward the terminal on the west-

bound main track % A. Yes, sir.

Q. Where were you w^hen you first saw them?

A. I was in the Diesel engine.

Q. And do you remember about where the Diesel

engine was when you first saw them ?

A. The S. P. Diesel?

Q. Yes.

A. Oh, they were approximately at 21st Street.

Q. That would be south of the—or rather, north

of the [68] portion shown on Plaintiff's Exhibit 1,

which is the exhibit there ? A. Yes, sir.

Q. Well now, your cut of cars would have to re-

main on the eastbound main track then until the

two engines had cleared that crossover that ex-

tended from the eastbound main line to the west-

bound main line? A. That's right.

Q. As shown in Plaintiff's Exhibit 1?

A. That's right.

Mr. Rerat : Your Honor, we have Dr. McMurray
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in court, and I wonder if we could withdraw this

witness and place Dr. McMurray on the stand "?

Mr. Gearin: That's satisfactory, your Honor.

The Court : You may.

Mr. Kerat : All right, thank you.

(Whereupon, Donald E. Phillips was tempo-

rarily excused.) [69]

(Donald E. Phillips resumed the stand on

direct examination by Mr. Rerat and was ex-

amined and testified further, as follow^s:)

Mr. Rerat: Let's see, could you tell me about

where were were, Mr. Reporter? I don't know.

The Court: Suppose the witness tells you what

you were talking about before Mr. Phillips was in-

terrupted.

The Witness : It seem as though he asked me how

many cars we had a hold of.

Q. (By Mr. Rerat) : Then, how many cars did

you have a hold of ?

^ A. I think it was around 30.

Q. About 30. Now, from the eastbound main line

track you were going to take what course ?

A. Well, we were crossing over to the westbound

main-line track.

Q. Now, could you step down to Plaintiff's Ex-

hibit 1, which is an aerial view of the place where the

accident happened and show us the course that your

engine and cars were going to take or did take from

the eastbound main line to the westbound main line?
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Now, before you do that, Mr. Phillips, do you under-

stand that exhibit '^ That is, I mean, the directions

and what is shown on there?

A. It is quite confusing. [70]

Q. Well, it^s been testified to that the north, or

the upper part of the picture is north, the lower part

is south.

A. Oh, I see. We were standing right here (in-

dicating).

Q. And what would the course of your movement

be then ?

A. Right through here (indicating) along this

way (indicating).

Q. Yes. Now, the engine, I believe, that you said

was on the front end or on the north end ?

A. Right here (indicating) yes, our engine.

Q. Your engine ? A. Yes.

Q. Then the other cars would be immediately

in back of it? A. Yes.

Q. And you said about 35 cars; is that correct?

A. That's right.

Q. Now, what is the average length of a boxcar?

A. Forty feet.

Q. In order for you—or, for the movement of

the cut of cars that your engine had a hold of to

proceed from the eastbound main track to the west-

bound main track, would it be necessary for any

switches to be made ?

A. Oh yes, this one here (indicating) would have

to be lined. [71]

Q. And which other one?
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A. And this one right here (indicating).

Q. Now, when the switch, the last one you in-

dicated, you pointed to on Plaintiff's Exhibit 1,

when that would be lined for the movement from the

eastbound to the westbound track, looking at that

switch light form the south, that would be what

color? A. Red.

Q. And what would that mean ?

A. That would indicate that this was lined for

the crossover.

Q. And with a red switch, should there be any

movement against—on a track where the switch is

lined red 1 A. No.

Q. Now, when your train, or when your cut of

cars proceeded across to the westbound main-line

track, before all of your 35 cars cleared, was there

a collision or an impact? A. Yes.

Q. And where were you when this impact took

place? A. I was in the engine.

Q. That is the engine—will you show us approxi-

mately about where?

A. Approximately right there (indicating).

Q. That would be south of where the X mark is

on Plaintiff's Exhibit 1 on the main-line track; is

that right? [72] A. Yes, sir.

Q. Now, when the impact took place, what hap-

pened to you ?

A. Well, I was hit in the back

Mr. Gearin: Just a moment, that's entirely im-

material as to the injury, if any, sustained by Mr.

Phillips on a different train.
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Mr. Rerat: Well^ your Honor, I am not going

into the injuries. I just—were you injured, actu-

ally, answer yes or no"?

The Witness : Yes.

The Court : Proceed.

Q. (By Mr. Eerat) : Then with the movement

stopped, that is, after the impact the movement

stopped, what did you do?

A. Well, after a couple of minutes, I got up and

went and walked up to 17th Street, which isn't pic-

tured. It would be here (indicating) and called the

yardmaster and had them to send an ambulance

down to pick up Mr. Reiner.

Q. Now, before that time, had you seen Mr.

Frank Reiner'?

A. Yes, as I came out of the engine he was right

in the ditch right there (indicating).

Q. And will you just describe Mr. Reiner as you

saw^ him on that particular night?

A. Well, he acted as though he was in pain and

I was excited, he may have had broken bones, so I

was the only one available to leave and call the yard-

master to order an [73] ambulance.

Q. And did you talk to him?

A. Not at that time, no. After I come back from
the telephone I did.

Q. Would you give the conversation? I mean,

what was said by either one of you, will you just tell

how he talked?

A. Well, he didn't talk normal.

Q. Then when you got out of the engine and you
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walked back, did you see where the impact had

taken place *? A. Yes.

Q. And how far behind your engine did this im-

pact take place; where was the point of collision,

about?

A. It was either the fifth and sixth cars, or the

sixth and seventh cars. I am not positive about it.

Q. And then there was, at the time of the impact

then, approximately how much of your train or how

much of the cut of cars that your engine had a hold

of was on the westbound main track "^

A. Our engine, one car and a half.

Q. I see. And during all that time—strike that.

I don't know whether I have asked you or not about

it; when we speak of switches and switch stands,

could you tell us about how high they are ?

A. Six feet high.

'Q. And will you tell us whether or not at night

they are [74] lit, there is a light ?

A. They are supposed to be.

Q. Yes. And you have what kind of lights ?

A. Kerosene.

Q. I mean, what color? A. Red and green.

Q. And do you know whether or not that light

was red as your—as the movement of the cut of cars

that you were a member of proceeded across from

the eastbound to the westbound and onto the west-

bound track? A. It was.

Q. It was red? A. Yes.

Q. I don't believe you told us what kind of a
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night it was, what have you to say ; do you re-

member ?

A. Well, it was drizzly wet.

Q. All right. You may be seated. That's all of

the direct examination, your Honor.

Cross-Examination

By Mr. Gearin:

Q. Mr. Phillips, that night, even though it was

drizzly, you had no difficulty in distingushing and

being able to observe the lights on the switch stands,

did you ?

A. I walked up, right up to it.

Q. Well, you could see it though ? [75]

A. Oh, yes.

Q. Now, your instructions before you crossed

were to wait for the S. P. Diesel to go by, before

you started out? A. Yes.

Q. All right. Mr. Reiner did not go away in an

ambulance, did he ? A. No.

Mr. Gearin: I have no further questions, thank

you.

Redirect Examination

ByMr. Rerat:

Q. And did you notice what happened after you
got back down, who took him away, or anything ?

A. No.

Mr. Rerat: That's all.

The Court : You may step down. We will take the

recess at this time until tomorrow morning at 9:30.

(Witness excused.)
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(Whereupon, an adjournment was taken until

9:30 a.m. of the following day.) [76]

Tuesday, January 22, 1957, 9 :30 A.M.

The Court : In the case on trial, Gentlemen, is it

stipulated the Jury is present?

Mr. Gearin: Yes, sir.

Mr. Rerat: Yes, your Honor.

The Court : You may proceed.

Mr. Rerat: Your Honor, I was wondering

whether yesterday I had introduced in evidence the

American Table of Mortality. It has to do with life

expectancy.

The Court: You indicated at the close of the

session that you expected to ask the Court to take

judicial notice of the table, and I believe you said

you had looked it up.

Mr. Rerat: Yes, your Honor, and the life ex-

pectancy of an individual 59 years of age is 14.74

years.

Mr. Gearin : I have no question about that, your

Honor.

The Court: Very well, since you both agree the

Court will take judicial notice of that fact.

Mr. Rerat: Your Honor, may we recall Mr.

Phillips, please?

The Court : You mav.
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recalled by plaintiff, having been previously sworn,

was examined and testified as follows : [77]

Direct Examination

By Mr. Rerat:

Q. Mr. Phillips, I overlooked asking you a couple

questions when you were on the stand yesterday

afternoon. When your engine and cars moved from

the eastbound main-line track to the westbound over

the crossover track, from that time it started moving

up until the time of the collision what was the ap-

proximate speed of the movement of your cut of

cars ?

A. About two miles an hour, approximately. It

couldn't have been over that.

Mr. Phillips, during the time that you have

worked for this railway company have you also done

the work of a pilot-herder switchman?

A. Yes, sir.

Q. So are you familiar with the duties of that

kind of work for this company, this railroad com-

pany? A. Yes.

Q. Mr. Phillips, will you tell us generally, will

you tell us what are the duties of a pilot-herder

switchman?

A. Well, he is required to couple on and un-

couple engines from passenger trains and protect the

high shed and cut it when necessary and couple it

up when necessary.

Q. Had you finished ?
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A. I believe that covers everything. [78]

Q. Does the pilot-herder switchman have any-

thing to do with the operation of the engine ?

A. None whatsoever.

Q. Does the pilot-herder have anything to do

with the operation of the lights in the front or where

you have a double unit back-to-back with the opera-

tion of the light in front of the engine, putting it on

dim or bright ? A. No, sir.

Q. Does he have anything to do with the opera-

tion of a vdndshield wdper in front?

A. No, sir.

Q. Is he able to give instructions—withdraw that

—is the fireman under the pilot-herder switchman?

A. No, sir.

Q. Where you have a movement of a unit, a

double unit, the units being back-to-back on the

main-line track, does the pilot-herder have anything

to do with keeping a lookout as far as the track is

concerned for any obstacles on the track ?

A. No, sir.

Q. Where the movement is made with a double

unit back-to-back on the main-line track and the

movement stops unbeknown to the pilot-herder and

the movement is made in the reverse direction, if

the pilot-herder is in the cab of the engine does he

have any responsibility, or does he have any duties

as far as looking down that track for any obstacles

on the track ? Do you [79] understand my question ?

A. I understand the question, but I don't know

just how I want to answer it.
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Q. Well, you answer it the way it is right, the

correct way.

A. While working for the Terminal Company,

no.

Q. Showing you Plaintiff's Exhibit 11 which has

been marked, and it has been stipulated, your Honor,

that that is an order that was issued by the company

under the signature of Mr. Jones (the General Man-

ager, and we offer Plaintiff's Exhibit 11 in evidence.

Mr. Gearin: We have no objection to the iden-

tity, your Honor. What that document puports to

be is part of a union agreement with respect to part

of the duties of a pilot or a pilot-herder.

The Court: What is the identification number

of it?

Mr. Rerat : Eleven, your Honor.

The Bailiff: No, it is Exhibit 13.

Mr. Rerat : I am sorry. I thought it was eleven.

The Court: It is stipulated to be an excerpt, I

take it from the union contract?

Mr. Rerat: Yes, your Honor.

The Court: Received in evidence.

(Thereupon, the document previously marked
Plaintiff's Exhibit 13 for identification, part of

union agreement, was received in [80] evi-

dence.

Mr. Rerat: It designates the duties of a pilot-

herder.

Mr. Gearin: We object to that, your Honor. It

speaks for itself.

Mr. Rerat; Well, yes.
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Mr. Gearin : It is not what Counsel says.

Mr. Eerat : Well, it is what I said. It says so.

The Court : The document speaks for itself. You

will have plenty of time to argue when the case goes

to the jury. Exhibit 13 for identification is received.

It is stipulated to be an excerpt from the union con-

tract. What it covers, I suppose the language speaks

for itself. You may show it to the witness.

Q. (By Mr. Rerat: Now, Mr. Phillips, did you

receive a copy of Exhibit 13?

The Witness: Yes, sir.

Q. What is Exhibit 13?

A. Shall I read it?

Q. Yes, read it.

A. (Reading): ^^It is the Company's position

that a Pilot's duties also properly include the fol-

lowing:

^'1. The coupling and/or the imcoupling of cars

on passenger trains at the crossings in depot pas-

senger train yard.

"2. The coupling and/or uncoupling of road

engines of passenger trains in the depot passenger

yard. [81]

^^It is also the Company's position that giving the

necessary signals for passenger trains to proceed

when they are to leave the depot passenger yard

when loading of jjassengers, mail, express, etc., has

been completed and likewise governing the move-

ment of passenger trains within the depot yard

tracks to discharge the aforementioned traffic and
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to pull over passenger, foot, or truck crossings is

Stationmaster's work.''

Mr. Rerat: I think that is all.

Cross-Examination

By Mr. Gearin

:

Q. Mr. Phillips, you did not have a passenger

train, did you, at the time of this accident?

A. No.

Q. A passenger train was not involved in the

movement of the two diesel luiitsl A. No.

Q. Will you agree with me that a pilot-herder

gets more money that a herder?

A. I don't know.

Q. Are you familiar with the pro\dsions of Rule

106 of the Consolidated Code of Operating Rules,

Mr. Phillips?

A. I probably am but not under that name.

Q. Are you familiar with the provisions of Rule

108 of the same set of rules?

A. I have read it.

Q. Thank you. I have no further questions.

The Court: You may step down.

(Witness excused.) [82]
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JOHN F. LEAP
a witness produced in behalf of plaintiff, having

been first duly sworn, was examined and testified

as follows:

Direct Examination

By Mr. Rerat

:

Q. What is your full name ?

A. John Franklin Leap.

Q. Where do you live, Mr. Leap?

A. 6015 Northeast 28th Avenue.

Q. How long have you lived in Portland,

Oregon? A. Twenty-one years.

Q. Are you a married man? A. Yes, sir.

Q. By whom are you employed?

A. Northern Pacific Terminal Company.

Q. How long have you been employed by that

railroad company?

A. Nineteen years and eleven months.

Q. You are still working for that company?

A. Yes, sir.

Q. During the time that you have worked for

this railroad company have you worked as a switch-

man and as a pilot-herder switchman?

A. Yes, sir.

Q. Will you tell us what are the qualifications of

a pilot-herder? [83]

A. He shall be a qualified engine fireman to

assume the duties of a pilot-herder.

Q. In other words, a fireman is qualified as a

pilot-herder; is that correct? A. Yes, sir.

Q. With this company. Now during the years
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that you have worked for this company have you

had occasion to work as a pilot-herder switchman?

A. Yes, sir.

Q. About how much of the time have you worked

as such ? A. About six months, I would say.

Q. When working as a pilot-herder, have you

had occasions to take double units diesels from the

Northern Pacific Terminal to the Guilds Lake

Yards f A. Yes, sir.

Q. Are you familiar with the duties of a pilot-

herder? A. Yes, sir.
\

i

Q. Mr. Leap, will you tell us in a general way

what are the duties of a pilot-herder?

A. He has to uncouple the cars, the passenger

train cars, at the height shed and couple them if

necessary, to uncouple the road engines from the

trains and to couple them to the trains.

Q. Does the pilot-herder travel with the engine

from the Terminal station to the Guilds Lake [84]

Yards? A. In some cases.

Q. In some cases?

A. Sometimes; yes, sir.

Q. Does the pilot-herder have anything whatso-

ever to do with the operation of the engine?

A. None whatsoever.

Q. Does he have anything to do with the putting

on of a headlight, either dim or bright?

A. No, sir.

Q. Or does he have anything to do with the

operation of a windshield wiper on the engine, or

does he have anything to do with the working of
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any of the other valves such as an emergency brake

or anything else connected with the engine "?

A. No, sir.

Q. When an engine is operated, in the front

cab there is a fireman and an engineer?

A. Yes, sir.

Q. When that engine is being operated in, well,

first take the forward movement on a main-line

track. Does the pilot-herder have anything to do

with keeping a lookout on that track for obstruc-

tions on the track?

A. No, we are alert at all times, but that is not

our duties to see that there is—that is the engineer

and the fireman's duties.

Q. Does the pilot-herder have any duty of open-

ing the cab, [85] the windows in a cab, so that the

fireman or the engineer can have a better, get better

vision of what is in front or in back of the engine ?

A. No, sir.

Q. When a movement is being made on the main-

line track and with a double unit and the unit stops

and there is a reversed movement made on the main-

line track, does the pilot-herder have anything to

do as far as keeping a lookout for obstructions on

the track?

A. To the rear or to the front?

Q. Yes, if the movement is being that way?

A. No.

Q. He does not. Does he have anything to do

with any of the mechanism as far as the locomotive

engine is concerned? A. No, sir.

Mr. Rerat : That is all.
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Cross-Examination

By Mr. Gearin:

Q. Mr. Leap, you say that the pilot-herder is all

the same as a qualified engine-fireman?

A. Yes, sir.

Q. His rate of pay then, of course, is higher

than that of an ordinary herder?

A. Would you define a herder for me, sir? I

mean a pilot-switchman herder I understand is the

same qualifications. [86]

Q. What is a pilot-herder?

A. You are asking me what the pilot-herder or

is it just anyone a herder?

Q. So that we can define our terms, what is a

pilot-herder?

A. A pilot-herder is a classification of a work-

man for, in this case, the Terminal Company, that

pilots or herds the engines.

Q. You say a pilot-herder pilots the engines. Is

that different than a pilot-herder switchman?

A. Might I ask you, are we getting these terms,

I mean aren't you putting in different terms all

the time there?

Q. The point is did you refer to the term of

pilot-herder switchman in your direct examination

in answering questions by Mr. Rerat?

A. Yes.

Q. All right, will you define that term for us?

A. You mean what is meant by it?



106 Frank Reiner vs,

(Testimony of John F. Leap.)

Q. Yes, what did you mean by it?

A. A pilot-herder switchman is a man that

couples the passenger engines and uncouples them.

He couples the engines on to the passenger trains

and uncouples them.

Q. What do you mean by a pilot-herder, the

same thing or something different?

A. It would be the same thing.

Q. He is the one that pilots the engine? [87]

A. Yes, sir.

The Court: In other words, when you speak of

a pilot-herder you speak of a pilot-herder switch-

man. You are talking about the same thing; is

that it?

The Witness: Yes, sir.

Q. (By Mr. Gearin) : Is it the duty of one who

pilots an engine to keep a lookout for anything that

might happen? .

. .

A. I have already stated that we are supposed

to be alert?

Q. Is it the duty of a pilot to take a safe course ?

A. Always.

Q. That is Rule 108, isn't it? All right, sir, is it

the duty of the pilot-herder to protect the cross-

ings?

A. Public crossings, public grade crossings or

foot crossings at the depot that

Q. Let's say crossings other than foot crossings

at the depot.

A. There is a high shed crossing that we will

look out for.
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Q. Is it your duty to protect the rear end?

A. No.

Q. Are you familiar with the provisions of

Rule 106? A. Yes.

Mr. Gearin : I wonder if we could have the clerk

or bailiff hand to the witness Defendant's Exhibit

No. 21.

(Document presented to the witness.)

The Court : Is that in evidence yet, counsel ? [88]

Mr. Gearin: No, sir. We will offer it in evi-

dence, your Honor.

The Court : Is it stipulated to be genuine ?

Mr. Rerat: Yes, your Honor, it is. No objec-

tion.

The Court: A copy of the rules?

Mr. Gearin: Yes, sir.

The Court: Exhibit 21 is received in evidence.

Received.

(Thereupon, the document, copy of rules

above referred to, previously marked Defend-

ant's Exhibit 21 for Identification, was received

in evidence.)

Q. (By Mr. Gearin) : Will you read Rule 106?

The Court: To himself or out loud?

Mr. Gearin: Out loud, please.

The Witness: ^^The conductor and the engineer

and pilot, when there is one, are responsible for the

safety of the train and the observance of the rules,

and under conditions not provided for by the rules

must take every precaution for protection.
'

'
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Mi\ Gearin: Thank you, sir. I have no further

questions.

Redirect Examination

By Mr. Rerat:

Q. Just one question. If you have just two

engines, is that a train, considered a train where

you just have two engines [89] running a unit to-

gether ?

A. Might read the definition of a train?

Q. Yes, if it is there.

A. First I will read a definition of an engine.

^^An engine is a unit propelled by any form of

energy for use in train or yard service." ^'A train is

an engine or more than one engine coupled with or

without cars displaying markers."

Mr. Rerat : Thank you. I have no further ques-

tions.

The Court: Would you read that again? I don't

think I understood it. You say with or without cars ?

The Witness : Yes, sir—the train, sir ?

The Court: Yes.

The Witness : A train is an engine or more than

one engine coupled with or without cars displaying

markers.

The Court: Two engines coupled together dis-

playing markers would be a train?

The Witness: Displaying markers would be a

train.

The Court: What are markers?

The Witness: That's flags or lights, you see, on
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the front of the train indicating, or, they are white

or green.

The Court: Anything further, gentlemen?

Mr. Gearin: No, sir.

The Court : You may step down.

(Witness excused.) [90]

WILLIAM ROBERT McMURRAY
was thereupon produced as a witness in behalf of

the plaintiff, and, having been first duly sworn by

the Clerk of the Court, was examined and testified

as follows:

Direct Examination

By Mr. Rerat

:

Q. What is your full name?

A. William Robert McMurray.

Q. What is your profession?

A. I am a physician and surgeon.

Q. What school are you a graduate of?

A. University of Oregon Medical School.

Q. What year? A. 1943.

Q. And you are duly licensed to practice medi-

cine in the State of Oregon? A. Yes, I am.

Q. Where are your offices located, doctor?

A. 919 Southwest Taylor Street.

Q. Since your graduation from medical school

up to the present time, will you tell us just what

your learning and experience has been in your pro-

fession ?

A. Well, after graduation from medical school,

I interned at Brooklyn, New York, at the Lonp
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Island College Hospital [1*] for a nine-month period,

then I was in the military service as a naval doctor

for two years, then I returned from the service and

I spent eighteen months as a general resident and

in general surgery in Providence Hospital here in

Portland. I then spent a year in the University of

Oregon Medical School, again as a resident in gen-

eral surgery. After that I went to the University of

Iowa from 1949 through 1952 where I took further

training in orthopedic surgery and I have practiced

six months in Yakima, Washington, prior to re-

turning to Portland, Oregon, where I have been

since then.

Q. Now, doctor, you have stated that you special-

ized in orthopedic surgery. Will you tell us what

is meant by orthopedic surgery?

A. It is the specialty of dealing primarily with

afflictions of bones and joints.

Q. Doctor, are you on the staff of any hospitals

in Portland, Oregon, here ?

A. Yes, I am on the staff of St. Vincent's Hos-

pital and the staff of Providence Hospital in Port-

land.

Q. And are you connected with the University

here in any capacity?

A. Yes, I am. I am the clinical instructor at the

University of Oregon Medical School in Orthopedic

Surgery.

Q. How long, doctor, have you taught orthopedic

surgery at the University? [2]

•Page numbering appearing at top of page of original Reporter's
Transcript of Record.
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A. Approximately three years.

Q. And are you a member of the various medical

societies, doctor, if so, will you name them?

A. Well, I am a member of the Multhnomah

County Medical Society; the Oregon State Medical

Society; the Western Orthopedic Society and the

American Medical Association.

Q. Now, doctor, at the request of Mr. Lezak,

Bailey, Lezak and—or Bailey & Lezak firm, did

you make an examination of the plaintiff in this

case, Mr. Frank Reiner"? A. Yes, I did.

Q. Now, was that made for the purpose of deter-

mining what injuries he was suffering from so that

if necessary you could come into court and explain

to the court what injuries Mr. Reiner was suffering

from at this time and what the future holds for

him?

Mr. Gearin: I object to the form of the question.

The Court : Sustained.

Q. (By Mr. Rerat) : Well, when was this ex-

amination made ?

A. January 15th of this year.

Q. Now, doctor, will you tell us just what the

extent was of your physical examination of him was

;

just what your observations were; just what tests

were, if any, were made by you and just what the

results were of those tests and what your conclu-

sions were as to what injuries, if any, [3] you
found him suffering from after your examination?

A. Physical examination?
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Q. Yes.

A. Physical examination. All right. The patient

was am]:)ulant without difficulty. He walks well on

his toes and on his heels. He gets in and out of a

chair jerkily and complains of pain in his low back.

As regard to his back, there is a spinal fusion scar

between L-4 and the sacrum, and a scar over the

posterior left ilium. That's over the left hip. In

the back at the donor site, the donor site is where

the bone is taken for the original fusion. The scar is

well healed. There is no drainage. There is some

tenderness of the superior portion of the scar over

the spinous process of L-3, the third lumbar verte-

bra. On forward bending, forward flexion, he gets

his fingertips to within 8 inches of the ground.

Backward bending is absent beyond neutral. Bend-

ing to the right and bending to the left are limited

approximately 10 to 20 degrees and there is no gross

motion in the fused area. There is no spasm in the

lumbar musculature, that's the muscles, either in

the prone or the standing position. There is some

scoliosis, that is bending of the spine, of the liunbar

spine to the right with some rotation of the spine.

With the patient in the prone position, the instabil-

ity test at the lumbosacral fusion site is positive.

I will have to explain that. With [4] the patient

lying face down, pressure on this man's back at

the site of the fusion when he is in a relaxed posi-

tion produced pain. But with the patient laying

with his head hanging over the edge of the bed,
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then the pain was less on pressing down. That's the

positive instability test.

Lower extremities, leg lengths, are equal. The

thighs measure 19 inches in circumference around

the leg at a point 4 inches above the kneecap. 5

inches below the kneecap, the right calf measures

15 and 5/8ths inches and the left measured 15 and

14th inches. The left is %th of an inch smaller

around at the calf.

Q. Doctor, may I just interrupt you just a min-

ute there. Did that have any significance, the dif-

ference between the two calves ?

A. It could have some significance.

Q. What is the significance?

Mr. Gearin: Well, we object to the form of the

question, your Honor, on the ground that it's not

what could be, it's what is the difficulty.

Mr. Rerat. What is the significance as far as

the doctor is concerned?

Mr. Gearin: We object, your Honor, the wit-

ness has already answered it. He said it could

only have some significance. If it has, the doctor

may so testify.

Q. (By Mr. Rerat) : I will withdraw the ques-

tion for the [5] time being, doctor. Will you

just go on?

A. Straight leg raising test, that is with the

patient lying on his back with his legs straight out

is 50 degrees from the horizontal bilaterally with

pain at the fusion site in his back. The second sign

was negative. Now, the second sign is with the leg
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all the way up and the foot then pulled back toward

the thigh. It's effective. It did not produce any pain

in either his leg or his back. Other hip motions are

essentially normal. Patrick's test is questionably

positive on the left. That is a test to the hip joints,

and it consists of putting your heal in the opposite

knee and rolling the leg and if there is hip trouble

you will usually have some difficulty. The knee and

ankle reflexes are physiological. Babinski is nega-

tive. Motor power of the lower extremities appears

normal.

I felt his movement in his lower legs was essen-

tially normal. I found no evidence of any paralysis.

There is no weakness of either great toe on dorsi-

fiexion. That is pulling the foot this way (indicat-

ing). He walks well on his toes and heels. Patient

is able to perceive a difference between the sensa-

tion of a pin being sharp and that was what you

would call normal and a light touch with cotton

which I found was also normal.

Knees, there is normal range of motion in both

knees. There is minimal crepitus, that is grinding

within [6] the knee, but there is some essentially

normal clicking. There is no effusion. That is no

fluid within the joint. There is slight medial insta-

bility. That's instability on the inside aspects of

the knee in both the right and the left. The liga-

ments of the knee were intact. I did not find any

locking in of the knees in going through the various

tests.

Q. Now, doctor, there is a chart, an anatomy
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chart on the other side of that, of the board there.

I wonder if you would just bring that out so the

doctor could see it?

Mr. Gearin: Well, your Honor, we have no ob-

jection to the identity of the exhibit which is now

proffered, but I would object to its use unless Dr.

McMurray feels it's necessary in order to explain

his testimony to use the medical chart.

The Witness: Is it up to me to answer?

The Court: What would you advise?

The Witness: I would say that it is not abso-

lutely necessary but it would be some help in de-

scribing the area. I think it would help localize the

area involved.

The Court: Very well, bring out the chart. Has

that chart been marked as an exhibit?

Mr. Rerat: Yes, sir, that's marked, your Honor,

as Plaintiff's Exhibit 10.

Mr. Gearin: May I ask that it be received in

evidence [7] then if it's going to be used?

Mr. Rerat: Fine, we have no objection.

The Court: All right. Plaintiff's Exhibit 10' for

identification is admitted.

(Whereupon, Plaintiff's Exhibit 10, having

been previously marked for identification, was

received in evidence.)

Mr. Rerat: Now, Dr. McMurray, will you ex-

plain the human spine to us, please?

Mr. Gearin: Well, now, we would object to that,

your Honor. There is only testimony of injury to
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the low back, and I think it would be highly im-

proper to have the doctor testify with respect to

the other parts of the body.

The Court: Sustained. This case is taking more

time than we figured. Confine your testimony to the

part of the body that is involved in this case.

Q. (By Mr. Rerat) : Yes, sir. Now, will you

just explain the lower part of the back, doctor, that

I believe you sometime refer to as the lumbar

region?

A. Yes, this is a front on view and that is the

lumbar vertebrae, the first, second, third, fourth and

fifth lumbar vertebrae. This being the low back, this

being the sacrum to the back part of the ring of the

pelvis. From the side this is again the sacrum, this

is the fifth and so on back up to the first. This white

portion between the [8] fifth and the fourth verte-

brae is a gristle or a shock absorber which is be-

tween each of these vertabrae in this area.

Q. Now, doctor, the number one vertebra is

located where in the lumbar region?

A. This is the third, second, first, it would be

right here (indicating).

Q. And there are how many lumbar vertebrae?

A. Five in the normal spine.

Q. Then the white space between the boney sub-

stances are called what?

A. Intervertebral disks.

Q. And what is the purpose and function of an

intervertebral disk ?
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A. Well, I think I can best liken it to a shock

absorber. In other words, if you have bone piled on

bone and step off of a step, it would be very, very

jarring, but this is a shock absorber in the human
body which takes up the shock between the bones

and the stresses and strains that are put on the

back.

Q. Now, doctor

A. It's a path of cartilage in there between

them.

Q. Now, doctor, where did you find the incision

in the back?

A. Well, let's see, it is a picture from the back.

There is two, one extending over the, say betw^een

here (indicating) [9] and here right in the mid-

line and there is one at the side that the bone was

taken from, the bone for the spinal fusion that this

man had was taken from the left hip bone which is

called the ilium. It was taken in here (indicating)

right in here (indicating). It was taken from here

(indicating) and put in here (indicating).

Q. All right. Doctor, will you be seated there?

Mr. Gearin: Are you through with the chart,

counsel ?

Mr. Rerat: Pardon?

Mr. Gearin: Is the doctor through with the

chart, may I ask?

Mr. Rerat: Well, just for the time being, yes.

Would you put it back, please ?

The Court: You may just move the stand, Mr.

Bailiff, and we will proceed.
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Q. (By Mr. Rerat) : Now, doctor, I'd like to

call your attention to the hospital records of the

Good Samaritan Hospital that were offered and,

oh—I don't believe they were, they have been of-

fered yet, but I would like to offer the hospital

records and the X-rays.

Mr. Gearin: I have never seen them, youi*

Honor. I would like the opportunity of at least

going over them. I didn't even know they were here.

Mr. Rerat: Well, the Clerk told me they were.

The Court: Now, just a moment. Have they been

marked [10] as exhibits?

The Clerk: Yes, sir.

The Court: All right.

The Clerk: The hospital records are Exhibit 7

and the X-rays are 6. The X-rays have been sub-

divided into A, B and C.

The Court: Hand them to counsel for the de-

fendant.

Mr. Rerat: The numbers are what?

The Clerk: Six and 7.

The Court: Is there any objection?

Mr. Gearin: We have no objection.

The Court: It is stipulated that these are hos-

pital records of the plaintiff. Is that agreed? It is

the hospital record of the plaintiff, Mr. Gearin ?

Mr. Gearin: On counsel's representation that is.

I have no objection to it being received in evidence.

The Court: Exhibit 7 for identification received

in evidence.
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(Whereupon, Plaintiff's Exhibit No. 7, hav-

ing been previously marked for identification,

was received in evidence.)

Mr. Rerat: Your Honor, Exhibit 6^?

The Court: What about the X-rays?

Mr. Gearin: Same thing applies, your Honor.

The Court: Exhibit 6 for identification is re-

ceived [11] in evidence pursuant to stipulation.

(Whereupon, Plaintiff's Exhibit No. 6, hav-

ing been previously marked for identification,

was received in evidence.)

Q. (By Mr. Rerat) : Now, doctor, will you just

examine Exhibits 6 and 7, please, which are the

hospital records ?

(Documents handed to the Witness.)

The Court: We will need a view box.

Mr. Rerat: Your Honor, there are some X-rays

that the doctor took. If it's agreeable that they be

marked and introduced, he just brought them here.

Mr. Gearin: I have no objection if I am afforded

the same courtesies with our doctor.

Mr. Rerat: Well, you will be afforded the same

courtesies.

The Court: Have these been marked, these

X-rays *?

Mr. Rerat: They just come in with the doctor.

The Court: They may be marked for identifica-

tion. Hand them to the Ck^rk to be marked for iden-

tification. What exhibits are ih^jj Mr. Clerk?
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The Clerk : We can continue these as 6. We have

those other X-rays marked 6.

Mr. Rerat: I would rather have them marked

another number if we may.

The Clerk: Eleven is the exhibit number. [12]

(Whereupon, X-rays were marked Plaintiff's

Exhibit No. 11 for identification.)

The Court: They will be marked Exhibit 11-A,

B, C and so forth depending on the number.

The Witness: There are quite a few. That's

upside down, but that's the chest. Did you want me

to say anything about these?

Q. ('By Mr. Rerat) : Well, doctor, what I

would like to have done first, they are marking the

X-rays that you took, and I would like, as soon as

they are marked, like to have you interpret them

for the benefit of the Court.

A. I'd better say one thing about those two

X-rays, your Honor. One set which I had taken

and there is another set which accompanied the pa-

tient to my office which were taken previously to

mine.

The Court : Does the date appear on them ?

The Witness: Yes.

The Court: Have you brought them all together?

The Witness: There are two envelopes.

The Court: Do you have them, Mr. Clerk?

The Witness: They are the loose ones in the

large envelope and those belong

Mr. Gearin: Your Honor, I would have to ob-
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ject to any X-rays that weren't taken by Dr. Mc-

Murray.

The Court: Very well, let's segregate them, Mr.

Clerk, [13] which were taken by you and which

were not.

The Witness: The small ones were taken at my
direction.

The Court: The small ones?

The Witness: Yes.

The Court: All right, take the large ones and

mark them 11-A.

Mr. Lezak: Those are the only ones we are con-

sidering, your Honor, the ones that were taken by

Dr. McMurray.

The Court: The small ones will be marked Ex-

hibit 12-A and so forth.

The Witness: These are the ones I had taken.

These are the ones to be admitted in evidence.

The Court: How many are there, doctor?

The Witness: I didn't count them, your Honor.

The Court: Well, the doctor doesn't need to

coimt them. The Clerk can count them.

The Witness: Six.

The Court: Let's get them marked so we can

move on. Mark them, Mr. Clerk, the small ones here

immediately so the doctor can begin, and as you

mark them one by one, hand them to the Bailiff so

he can submit them to the doctor.

Mr. Rerat: How many X-rays are there, Mr.

Clerk?

Tlie Clerk: Six.
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The Witness : This is marked Exhibt 12-A. This

is on Mr. Frank Reiner taken on December 19th,

1957. [14]

The Court: I suggest if you're going to show it

to the jury, you stand over to the right a little way

so it will take the light out of the jury's eyes. Mr.

Bailiff, will you assist the doctor there 1

The Witness : Do you want me to read them off ?

The Court: Whatever your counsel wishes.

The Witness: This is 12-B, the same man, the

same date.

Q. (By Mr. Rerat) : Now, doctor, will you in-

terpret them for the benefit of the Court and jury,

please ?

A. Yes, I will. This is again the lumbar spine.

Plaintiff's Exhibit 12-B. This is 12-B. This is a side

view of the lumbar spine taken this way (indi-

cating). This is the fifth lumbar vertebra (indica-

ting). This is the fourth, third and so on. This is

the intervertebral space between the first lumbar

vertebra and the sacrum, this being the sacrum, this

being the intervertebral disk. This is narrow as

compared with the other intervertebral spaces. This

man has had a spinal fusion from this portion of

his sacrum, the second sacral segment including the

back or posterior part of the fifth lumbar vertebra.

It is impossible to say for sure from the X-rays

whether or not there is involvement of the fourth

lumbar vertebra, this being a spinous process in the

back, it is impossible to interpret from these X-rays
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whether or not there is fusion involving this. But

there has been a [15] fusion definitely from the fifth

lumbar vertebra to the sacrum. May I see some more

films, please"? This is 12-C. This is a film taken

bending forward. I might as well identify those all

and get it over with, then I can go on. This is 12-D,

again another view, same view. This is 12-E, this is

an X-ray. These were shots taken for the specific

purpose of showing this area (indicating). It shows

the entire spine, the entire lumbar spine and 12-F.

This is the front on view as I told you in the dia-

gram. That is the sacrum, that is the lumbar spine,

that is the fifth lumbar vertebra. The area of the

fusion is here (indicating).

Q. Now, Doctor, when you speak of a fusion,

will you tell us just what is meant by a fusion and

where the fusion appears on the exhibits that you

have been showing us?

A. What is meant by a fusion, spinal fusion con-

sists of stiffening two or more bones. This is stiffen-

ing between this bone (indicating) and this bone

(indicating). This is a spinal fusion within the fifth

lumbar vertebra and the sacrum. The purpose being

to make this segment of the spine immobile.

, The Court: You are referring to Exhibit 12-P,

are you. Doctor *?

The Witness : Well, this happens to be 12-C, your

Honor, and this one happens to be 12-B. These par-

ticular films were [16] taken with the patient in

forward fiexion and the other with the patient bend-
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ing backward to ascertain whether there is any mo-

tion. Whether this fusion is a fusion or whether

there is motion. This is not a solid fusion. There is

absorption of the bone graft. The bone for the bone

graft is taken through the second incision over the

back of the left hip^ that bone is taken in the form

of small chips and laid in there and then it is allowed

to unite into the back and produce the fusion. In

this case there is absorption, as you see here (in-

dicating) there appears to be absorption of some of

the bone graft. This was taken with the patient

bending forward. This is 12-B. This is 12-C (in-

dicating), taken with the patient bending his back,

and this one is bending forward and shows wdth the

patient bending, with these two exhibits that at the

site of the fusion that this is opened up here (in-

dicating), and this is closed (indicating). There is

motion at the fusion site.

Q. Doctor, may I just ask you this question:

Where was the—what is the significance of that that

you told us about, the movement there at the site

of the fusion ?

A. Well, the significance is this man, I have re-

viewed, I have seen the hospital charts, the diag-

nosis on the hospital chart, the reason for doing the

fusion in the operating doctor's opening was for

an unstable low back. The purpose in doing a fusion

is to produce stability in the area and [17] this is

not, this is not stable at the fusion site. He has mo-

tion on X-rays.
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The Court: Are you finished with the light,

Doctor, please turn it out ?

Q. (By Mr. Rerat) : All right, Doctor, will you

take the stand now? Doctor, it's been testified to

here that Mr. Prank Reiner, the plaintiff, is a man
—was a man fifty-seven years of age ; that he worked

for the railroad company, the Northern Pacific Ter-

minal Company, and as a pilot herder switclmian

that on February 6, 1955, while he was working for

this company there was a collision between a two-

Diesel unit that he was on and a string of boxcars

and that at the time of the impact he was thrown

about the cab, first frontward, backward and then

side to side and that he was dazed and that while

the movement of the Diesel engine that he was on

was still in progress, that he jumped out from the

Diesel engine to the side and that as a result of

being—as a result of what happened in the cab and

his jumping, that he received an injury to his left

leg and knee and his right knee and also to his left

hip and back and he had pain immediately in those

places. After the accident, most of the pain was in

the left leg and hip. He was taken to the hospital,

was there for several hours and then taken home
and he remained home for quite some time and he

had continuous pain and he was treated by a [18]

doctor and he had hot packs put on his leg and hot

applications on his back by his wife ; that on March
the 31st that he was taken to the hospital, the Grood

Samaritan Hospital, and for about fourteen or
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fifteen days he was under—he was in traction on

both legs and he remained in traction for fourteen

or fifteen days at the Good Samaritan Hospital, but

the pain persisted and then in June of 1955 he at-

tempted to work for a couple of weeks under diffi-

culty ; when he finished work, he would go home and

go to bed. He had constant pain in his back and his

left leg all this time. I believe then in October of

1955 he was taken to the hospital, the Good Samari-

tan Hospital, again, and a fusion operation was done

by Dr. Mundal and Dr. Carlson. Now, Doctor, as-

suming, and then that he has had, after that he was

in the hospital for about twenty some days; that

he had a back brace put on, or, rather, a sold plaster

of paris cast at that time which was on until some

time in January of 1956 and when that was taken

off and then he was given a metal brace. He has

had pain in the back since the accident up to the

present time and down the left leg and he says the

pain is worse sometimes than other times. Now,

Doctor, he also testified that in 1952 while he was

hunting he twisted his left knee and also he got

cold and his back bothered him for a period of

about thirty or forty days. I think he was out of

work during that period of time. He was released

by the doctor and [19] from 1952 up until the time

of this accident he didn't have any trouble of any

kind with his back. He took an examination by the

company doctor during that period of time in the

past, and then assuming that testimony to be true.
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Doctor, and also the fact that prior to '52 he had

an injury to his left toe which he was out about

tw^enty some days from w^ork and other than a cold

or slight backache he had no trouble with his back

except the instance that I speak of or the instances

that I speak of 1952; and then in this accident of

February 6, 1955. Now, Doctor, assuming that testi-

mony to be true, and taking into consideration the

hospital records that you have seen, that are in evi-

dence here, and taking into consideration. Doctor,

the examinations that you have made of Mr. Reiner

and the X-rays that you took that have been re-

ceived in evidence together with your medical learn-

ing and experience as an orthopedic surgeon, Doctor,

have you an opinion as to whether the accident that

he was in on February 6th, 1955, is the cause of his

present disability that he is suffering from, have

you an opinion. Doctor?

A. Yes ; assuming that everything

The Court : You have answered it. Did you have

an opinion'?

The Witness : Yes ; I have an opinion.

Q. (By Mr. Rerat) : And what is your opinion,

Doctor?

A. Well, my opinion is, that assuming that all

the history is as written, that the accident of

—

whenever it was, I [20] think is was '55

Q. February the 6th.

A. would be the cause of his present trou-

bles, yes.
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Q. Doctor, assuming the same facts, without

going into all the facts that I went into before, I

imagine you have them in mind, to be true, have you

an opinion. Doctor, as to whether the accident of

February 6, 1955, was the cause for the fusion op-

eration that was done in October of 1955

1

A. Yes.

Q. And what is your opinion, Doctor'?

A. I think that was the cause of it.

Q. Now, Doctor, such a condition that you found

Mr. Reiner suffering from, from your physical ex-

aminations, also from the X-rays that you had taken

of his back, is such a condition, Doctor, you found

him suffering from the painful nature—strike that.

Doctor, is such a condition that you found him

suffering from a cause for pain?

A. Yes ; it is.

Q. And will you just explain that to the Court

and jury, please?

A. Well, this man has had a spinal fusion. He
has motion in the spinal fusion. In reviewing the

X-rays, it appears to me that the spinal fusion is

impinging, actually on the fifth lumbar vertebra,

but I believe this man's fusion is impinging on the

fourth lumbar vertebra which is not actually [21]

incorporated in the spinal fusion. I believe there

is pain at that site. I believe there is pain also from

the lack of the spinal fusion. There is motion in that

area at the present time.

Q. Now, take into consideration—considering
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your examinations of this man and the condition

that you find him in at this time, have you an opin-

ion as to whether or not he is permanently and

totally disabled from doing the work of a railroad

switchman or a pilot herder, which is some light

work and heavy work on the railroad %

A. Yes; I have an opinion.

Q. What is your opinion, Doctor?

A. I don't think this man, with his back in the

present condition it is now, is fit for heavy work.

Q. And, Doctor, have you an opinion as to the

pain that he has been suffering from since the time

of the accident up to the present time is of a per-

manent nature? A. Yes.

Q. What is your opinion ?

A. Yes; I have an opinion. This is a permanent

situation.

Mr. Rerat : You may cross-examine, counsel.

Cross-Examination

By Mr. Gearin

:

Q. Dr. McMurray, you gave an opinion based

upon the hypothetical question, did you not? [22]

XX. JL es«

Q. And you accepted some facts as being true?

A. Yes.

Q. All right. And that's what you base your

opinion upon? A. Yes.

Q. Did you also take a history from this man?
A. Yes, I did.

Q. Did he tell you that he had worn a back

brace as early as 1952?
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A. No, he did not tell me that.

Q. Did you ask him about prior back trouble?

A. Yes, I did.

Q. And what did he tell you about prior back

trouble ?

A. I want to review my record if I may, please.

(Documents handed to the witness.)

The Witness: For two years prior to February

6, 1955, he had experienced occasional low back

pain which had been diagnosed as lumbago. He had

been told he had arthritis in his spine. His back

never had bothered him so that he was forced to

lay off work. However, he had lost some time as

a result of a previous knee injury. I am not

Q. (By Mr. Gearin) : Doctor

A. I am not quite through with his early life.

I have a little bit more here, I think. As I under-

stand it, he complained of lumbago for approxi-

mately a month in '52, [23] and in regard to his

back injury he had been released from the doctor's

care.

Q. Now, doctor, we know from the hospital rec-

ords that Mr. Reiner had an unstable fifth lumbar

vertebra. Is that accompanied by i)ain to the low

back? A. It usually is, yes.

Q. And that's right in here (indicating) ?

A. Yes.

Q. All right. And that's where some people say

they've got lumbago situated in there too?
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A. Yes, that's right.

Q. All right. Now, you asked him about that,

didn't you? A. What do you mean?

Q. How his back had been bothering him?

A. Yes. In other words, I took a history from

him.

Q. Why did you do that, doctor?

A. Well, we do that on every patient. You take

a history from everybody who comes in; usually to

get the information you must find out what the

man's complaints are. The past history is taken for

purposes of determining the complaints and to ulti-

mately form your final opinion. The other things

are mainly to make a determination. I mean it's part

of what we do normally.

Q. Perhaps you misimderstood me. Dr. McMur-
ray, I asked you specifically why did you ask Mr.

Reiner if he had any [24] back trouble to his back

before ? A. I was dealing with a back problem.

Q. Now, when you have an imstable fifth lubar

vertebra, that means it doesn't sit very well on each

other, doesn't it? A. That's right.

Q. Now, that condition may be congenital?

A
Q
A
Q
A
Q

sneeze

Yes.

That means the person is born with it ?

Yes.

Or it may be the result of injury?

Yes.

And it may be the result of a heavy, violent
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A. Oh, usually there would be a predisposing

cause for just that much injury.

Q. A person can get it by lifting something

heavy? A. Yes, that's true.

Q. And one of the standard means of treating

an unstable fifth lumbar vertebra is to put a per-

son in a back brace? A. Yes.

Q. All right. And did you feel that he had an

unstable fifth lumbar vertebra prior to the accident

in February of 1955 ?

A. I could have no opinion on that because I

didn't see this man until January of this year.

Q. All right, sir. Now, when you say you men-

tioned something [25] before, doctor, about no

spasm, now, as I understand it, spasm is nature's

way of muscle protection against pain?

A. That's true.

Q. And you said Mr. Reiner could touch 8 inches

from the floor; is that pretty good for a fifty-nine

year old man? A. That's pretty good.

Q. Do you feel that the man could go hunting

and fishing now ?

A. Well, that's a pretty general question. What
kind of hunting and what kind of fishing? I don't

think he would be able to carry a 200 pound buck

out of the woods, but he does go hunting.

Q. Sure. You say he was ambulant without dif-

ficulty. That means when he walks, he walks nor-

mal? A. Yes.

Q. I mean, he doesn't have a guarded gait or

shuffling? A. No.



Northern Pacific Terminal Co, 133

(Testimony of William Robert McMurray.)

Q. All right. Now, doctor, sometimes we have an

unstable fifth lumbar vertebra, regardless of cause,

that gradually becomes worse, and on such a con-

dition a fusion is indicated regardless of an acci-

dent, don't we? A. Yes, that's true.

Q. That's just part of a general gradual process

of growing old? A. It could happen.

Q. Doctor, may I see your notes, please? [26]

A. Surely.

(Documents handed to counsel.)

The Court : Will you be some time ?

Mr. Gearin : Yes, your Honor.

The Court: We will take a five minute recess.

Ladies and gentlemen, you are excused for that pe-

riod subject to the usual admonitions.

(A short recess was had.)

The Court: You gentlemen will stipulate that

the jurors are all present ?

Mr. Rerat : Yes, your Honor.

Mr. Gearin : Yes, your Honor.

Q. (By Mr. Gearin) : Dr. McMurray, did you

find from your review of the X-ray pictures any

evidence of arthritis in the man's low back?

A. Yes, he has arthritis in his low back.

Q. All right. Does his arthritis cause pain in

the low back? A. It can, yes.

Q. And for how long a period of time would

you say that this man has had arthritis in his low

back?
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A. I can't say exactly. I can say this, that his

arthritis, his arthritis pre-exists the present condi-

tion. He has had arthritis for a long time, but as far

as putting it down as to months or years, I couldn't

do that.

Q. Would you say he had this arthritis before

the accidents [27] A. Yes.

Q. Now, Dr, McMurray, you saw the man on

just one occasion? A. Yes.

Q. In your office ? A. Yes.

Q. All right. And for how long a period of time

did you examine him?

A. Approximately an hour to an hour and fif-

teen minutes.

Q. And 3^ou have written a lengthy report, as

I have noted"? A. Yes.

Q. And you had a pre-trial conference with Mr.

Lezak and with Mr. Rerat, the plaintiff's attorneys'?

A. Yes.

Q. How much time did you spend in preparing

to testify and preparing your report in reference

to making your examination ?

A. I spent an hour and fifteen minutes examin-

ing him and about an hour and a half with the at-

torneys.

Q. All right. And then in addition the time of

dictating your report? A. Yes, that's right.

Q. Now^, you say that you are on the staff of a

hospital. Does that mean that you are entitled to

practice at that hospital? A. Yes.

Q. And every doctor, say up at St. Vincent's,
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that can take [28] patients there is on the staff?

A. Yes, that's true.

Q. And as far as the teaching at the medical

school is concerned, the clinical instructor, that is

a person who is in private practice and goes up

there and teaches maybe a short period of time, a

week or a month *?

A. Yes, that's true.

Q. About how many clinical instructors do they

have there at the University of Oregon Medical

School that are not on the regular staff ?

A. You mean that aren't full time men up there?

Q. Yes. A. Gosh, I don't have any idea.

Q. There would be a great number of them ?

A. Well, taking into consideration all the de-

partments, yes, uh huh.

Q. And you're not paid for that, are you?

A. No.

Mr. Gearin : Thank you, I have no further ques-

tions.

Redirect Examination

By Mr. Rerat:

Q. Now, doctor, when we speak of arthritis, will

you tell us whether or not, when people reach a

^certain age that that's a normal situation to find

arthritis in a back?

A. Yes, that's true. Most people over forty have

some [29] arthritis.

Q. And, doctor, can a person having a condition

of arthritis live a normal life without any pain if
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they are not caused to come in contact with what

you might call trauma *? A. Yes.

Q. Yes, and can trauma or injury, doctor, ag-

gravate a pre-existing arthritic condition?

A. Yes, it can.

Mr. Rerat: That's all, doctor.

The Court : You may step down, doctor.

(Witness excused.) [30]

CHARLES L. CURTIS
a witness produced in behalf of plaintiff, having

been first duly sworn, was examined and testified as

follows

:

Direct Examination

By Mr. Rerat:

Q
A
Q
A
Q
A
Q
A
Q
A

gon,

Q
Q

What is your full name 1

Charles L. Curtis.

Where do you live, Mr. Curtis?

In Portland.

How long have you lived in Portland?

My entire life.

How old a man are you ?

Thirty-eight, sir.

By whom are you employed?

Northern Pacific Terminal Company of Ore-

In what capacity ? A. A switchman.

How long have you worked for the Northern

Pacific Railway Company—Terminal?

A. Seventeen and a half vears.
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Q. You are still working for them, are you?

A. Yes, sir .

Q. Will you state whether or not you are quali-

fied as a pilot-herder?

A. Yes, sir, I am qualified. [91]

Q. Do you know what the duties are of a pilot-

herder? A. Yes, sir.

Q. Will you tell us what they are?

A. The duties of a pilot-herder are to cut off

passenger engines from passenger trains and couple

them on, couple the engines on the passenger trains,

couple and uncouple cars at the high shed when

necessary and, well, that's about the size of it, I

would say.

Q. Does the pilot-herder—I believe we have used

the word ^ * pilot-herder switchman" and the last

witness said it meant the same thing so I will use

the word with you, ^'pilot-herder"—does the pilot-

herder have anything to do with the operation of

the headlight on the diesel unit? A. No, sir.

Q. Does he have anything to do with the opera-

tion of the windshield ? A. No, sir.

Q. Does he have anything to do with the lowering

of windows so that the engineer or fireman can get

a better view? A. No, sir.

Q. Does he have anything to do with the working

of any of the gadgets as far as a locomotive diesel

engine is concerned ? A. No, sir.

Q. Who has the responsibility of keeping a look-

out for obstructions on a track in the movement of

a double diesel unit? [92]
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A. Well, yoiir engineer and fireman would.

Q. Well now, does the pilot-herder have any,

does he have any responsibility, or does he have the

responsibility of looking for obstructions on a track ?

A. Well, if he was in the position, sir, he should

be alert and

Q. In other words, the general rules of railroad-

ing are safety first, if possible 1 A. Yes, sir.

Q. Is that correct? A. That is correct.

Q. Regardless of what kind of work you are do-

ing, of course, it is up to all individuals, if it is

possible, to use—to follow the safe course 1

A. That is correct, yes.

Mr. Rerat : That is all.

Cross-Examination

By Mr. Cearin

:

Q. Mr. Curtis, in a movement in which a pilot

or pilot-herder is in the rear of a diesel unit which

is making a backward movement, backward move,

would you say that it would be the duty of such

individual to keep an alert lookout?

A. If that were, if he would be in a position to

do so.
-^

Q. Yes, if he was standing in front of the win-

dow during a back-up movement, he should be keep-

ing a lookout?

A. Well, it depends on if he was in position to

see that, yes. [93]

Q. If he was in such a position, would it be his

obligation and his duty to keep a lookout?
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A. Why, yes.

Q. Is it the duty of the pilot-herder to protect

the crossings ?

A. Well, if—in a back-up movement such as

that?

Q. In any movement.

A. Not public crossings, no.

Q. All right, in a back-up movement would it be

his duty to protect a crossing?

A. It would be if there was nobody else in the

cab, yes.

Q. Would it be his duty to protect the rear end ?

A. As far as flagging is concerned, do you mean,

or

Q. Well, just the words, '^protecting the rear

end." A. Well, yes.

Mr. Gearin: That is all. Thank you, sir.

Mr. Eerat: That is all. Thank you, Mr. Curtis.

The Court : You may step down.

(Witness excused.)

The Court : Call your next witness.

Mr. Rerat: Call Mrs. Reiner. [94]
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MARGARET REINER
a witness produced in behalf of plaintiff, having

been first duly sworn, was examined and testified as

follows

:

Direct Examination

By Mr. Rerat

:

Q. What is your full name, please?

A. Mrs. Margaret Reiner.

Q. Where do you live, Mrs. Reiner"?

A. At 2035 Southeast Ellis Street.

Q. You are the wife of the plaintiff in this case,

Prank Reiner ? A. Yes, sir.

Q. How long have you two people lived in Port-

land, Oregon"? A. Approximately 36 years.

Q. How long have you been married?

A. Forty-one years.

Q. During the time that you have been married,

Prank, your husband, worked for the Northern

Pacific Terminal Company?

A. Pardon me. I didn't hear you.

Q. I say, your husband worked for the Northern

Pacific Terminal Railway Company?

A. Yes, sir.

Q. On February 6, 1955, was he in a railroad

accident? A. Yes, sir.

Q. Up to that time, he worked for the railway

company for [95] about how long ?

A. Thirty-six years.

Q. Do you recall that evening, the night of Feb-

ruary 6, 1955, when he came home?

A. Yes, sir; I do.
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Q. Who brought him home ?

A. My son-in-law and I helped him up the steps.

Q. When he got in the house, will you just de-

scribe his appearance to us, please*?

A. Well, he was very pale, and, well, he was

aching all over, and hurt.

Q. What did you do for him then?

A. I put on some hot packs for him immediately

and gave him some anacins to relieve the pain, and

he was in misery all night, and from there on for a

long time.

Q. What did you notice, if anything, about his

left leg ? A. It was all swollen.

Q. Would you tell where the swelling started

and where it ended?

A. Well, from above the knee on, clear on down.

Q. Where did you put the hot applications on?

A. On his, above, well, from his hip on, clear

on down to his foot, and electric

Q. Did you put on any hot pads or any pad any

place else?

A. And an electric pad on the back. [96]

Q. The next day was the doctor called?

A. Yes, we called him, and he was not able to

come out right away, but he told me what to do, and,

of course, I had been putting the applications on

anyway.

Q. Do you recall when the doctor did come out ?

A. Pardon ?

Q. I say, do you recall when the doctor did come

out? A. Yes.
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Q. When was it about "?

A. Well, do you mean what time of the day ?

Q. No, when did he come out after the sixth?

A. Oh, it was around the tenth.

Q. That was Dr. MundalH A. Yes.

Q. When Dr. Mundall—before he came out, how

did your husband get around the house when he

wanted to go to the bathroom"?

A. Well, he had to use crutches. He just couldn't

put his weight on his foot at all.

Q. Now then, did your husband continue under

the care of Dr. Mundall ? A. Yes, sir.

Q. Then he entered the hospital, did he, the

Good Samaritan Hospital? A. Yes, sir. [97]

Q. He was in the hospital several times between

that time and the present time; is that correct?

A. That is correct.

Q. What care and attention have you given your

husband since the accident up to the present time?

A. Applications, a lot of applications.

Q. Where?

A. Practically every day to ease up the pain.

Q. Where do you give him these applications,

Mrs. Reiner?

^ A. Well, below both legs and the electric pad on

the back.

Q. The record shows your husband entered the

hospital for the fusion operation in October of

1955, and was there about twenty-nine days ?

A. That's right.

Q. Or twenty some days. Did you see him in
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the hospital ? A. Every day.

Q. Since he has been home and up to the present

time have you still continued to put the hot pad on

his back? A. Yes, I have.

Q. The hot applications on his leg?

A. Yes, sir.

Q. During the time that your husband worked

for the railroad company prior to February 6, 1955,

what was his general condition of health?

A. Well, I would say it was good. [98]

Q. Do you recall an incident in 1952, I think it

was, where your husband twisted his knee when he

was hunting? A. That is correct.

Q. He also had a lumbago in his back?

A. Yes, he had taken up quite a bad cold.

Q. At that time do you recall that the doctor

prescribed a corset for him to wear?

A. Correct.

Q. How long did he wear that?

A. I don't imagine it was over six weeks.

Q. Do you recall how long that he was out of

work at that time ?

A. Not just exactly but not very long. It was

Q. Well, from—I am sorry, I didn't mean to

interrupt you. What was that?

A. I don't remember just exactly how many
days he was off at the time.

Q. Then from that time, from 1952 up until the

time that he had this accident, February 6, 1955, had
he had any trouble with his back if he worked
steady? A. No, sir.
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Q. Before that time, that would be 1952, from the

years he worked with the company did he work

steady for the company 1 A. Yes, sir. [99]

Q. There was some discussion about your hus-

band hunting and fishing. Since the accident has he

gone out hunting*? A. We have gone, yes.

Q. When you say ^^we" you mean what?

A. Well, my husband and son.

Q. Your son is how old, Mrs. Reiner?

A. He is thirty-three.

Q. Thirty-three. He is working for the Northern

Pacific Terminal Railroad? A. Correct.

Q. When you had gone out hunting, you say you

would go with your husband?

A. That is correct.

Q. Will you tell us what his activity has been

during the occasions that he has been out?

A. Well, we like the outdoor life, but just since

the accident he has not, he isn't able to do those

things like he used to, just goes and sits some place,

and if he is lucky, well all right, but he has not been

lucky so we didn't get anything.

Q. Also there was something said about catching

a salmon. A. That is correct.

Q. A 31-pound salmon ?

;
A. Correct, I netted it.

Q. You were with him at that time? [100]

A. Correct.

Q. You were the one that netted it?

A. Correct ; very proud of it.
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Q. When you on other times got out in the fresh

air and sunshine, would you have gone with your

husband on those occasions'?

A. Correct
;
yes, sir.

Mr. Rerat: I think that is all.

Cross-Examination

By Mr. Gearin:

Q. Mrs. Reiner, you say your husband has dif-

ficulty getting around since the accident?

A. Well, he has been hurt, as you know.

Q. Has it been difficult for him to get around?

A. Yes, it has.

Q. You have been in the courtroom yesterday

and this morning? A. Pardon?

Q. You were in the courtroom yesterday?

A. I don't understand that.

Q. Were you here in this courtroom yesterday?

A. Yes, sir.

Q. And we have noticed that Mr. Reiner has

some difficulty walking? [101]

A. That is correct. That's just the way he feels,

just like you see him walking.

Q. All the time? A. Yes, sir.

Mr. Gearin: I have no more questions. Thank
you.

The Witness : That is not put on.

Mr. Rerat : That is all, thank you, Mrs. Reiner.

Your Honor, the plaintiff rests.

Mr. Gearin: May I have five minutes, your

Honor ?
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The Court: Yes. We shall take the morning re-

cess at this time. You are excused for five minutes,

subject to the usual admonition, Ladies and Gentle-

men.

(Thereupon, the Jury retired.)

(A five minute recess being had, and the Jury

having returned to the box, the following pro-

ceedings were had :)

The Court: Is it stipulated, Gentlemen, that the

Jury are present?

Mr. Gearin: Yes, sir.

Mr. Rerat: Yes, your Honor.

You may proceed.

If your Honor please, at this time I

would like to have permission of the Court to re-

open to just clarify one of the rules of the company

that has been testified to here that I was not familiar

with until just after recess. [102]

The Court: You may.

Mr. Rerat: Mr. Leap, will you take the stand

again ?

JOHN F. LEAP
recalled, having been previously sworn, testified as

follows: . : %

Direct Examination

By Mr. Rerat:

Would you hand the witness this book, please,

Mr. Bailiff? ' '

,

(Book presented to the witness.)

Q. Mr. Leap, I think you were asked and you
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did read Rule 106, and in that rule 106 it refers

to a pilot. You are familiar with that?

A. Yes, sir.

Q. In the rule 106 that you read?

A. Yes, sir.

Q. Now, is the pilot that is included in that rule

the same as a pilot-herder? A. Well, no.

Q. Is there a definition in the rule book of the

company of a pilot? A. Yes, sir.

Q. Will you turn to that and just read that,

please ?

A. **A pilot is an employee assigned to a train

when the engineer or conductor or both are not

fully acquainted [103] with the physical character-

istics or rules of the railroad or a portion of the

railroad over which the train is to be moved.''

Mr. Gearin: That is on page 8.

Mr. Rerat: We offer that part of the rule in

evidence.

Mr. Gearin : I thought all the rules were in evi-

dence.

Mr. Rerat: I think, Counsel, you are right on

that so it will not be necessary.

Q. When a train stops, or rather when a unit

of two diesel engines is proceeding on a main-line

track going in a southerly direction and a stop is

made by the engineer without the knowledge or con-

sent of the pilot-herder, and a reverse movement is

going, is supposed to be made—under those condi-

tions, what would it be necessary for the pilot-

herder to do?
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A. Could we have the question read^

Q. Do you understand it, or do you want me to

repeat it"? A. You can clear it up.

Q. Assuming that two double units, a diesel dou-

ble unit is traveling south, and we will say it stops

at 17th Street unbeknown to the pilot-herder, and

then a reverse movement is made—is to be made

against the traffic. What would it be necessary for

the pilot-herder to do under those circumstances?

A. Well, first he should be informed of the

movement. [104]

Q. Yes.

A. And then he would get out of the units where-

ever he might be and go back along the track to

protect the movement, the reverse movement of the

units.

Q. Is that the customary and usual way of doing

that?

A. Yes, protecting the train, the engines, in

that manner, yes.

Mr. Rerat : That is all.

Cross-Examination

By Mr. Gearin:

Q. Mr. Leap, Counsel ask you in the first part

of the question about the train being stopped with-

out the knowledge or consent of the pilot-herder.

The pilot-herder has some position of authoi'ity,

does he not, which would, do you say, require him

to give his consent to this? A. No.
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Q. In the back-up movement such as this, he

would have some obligation to protect the reverse

movement, would he "?

A. If he knew it was going to be made
;
yes, sir.

Q. And if he were told that they were backing

up, he would have an obligation to protect the

back-up movement? A. Yes.

Mr. Gearin: Thank you, sir; no further ques-

tions.

Mr. Rerat : That is all ; no further questions.

The Court: You may step down. [105]

(Witness excused.)

Mr. Rerat : Your Honor, now the plaintiif rests.

The Court : Plaintiff rests. Mr. Gearin, you may
proceed.

Mr. Gearin : We will call Mr. Moore. [106]

LEO B. MOORE
a witness produced in behalf of defendant, having

been first duly sworn, was examined and testified as

follows

:

Direct Examination

By Mr. Gearin:

Q. Mr. Moore, you were a hostler helper on this

train in which Mr. Reiner was the pilot-herder?

A. Yes, I was.

Q. At the time the accident we have been talking

about happened*? A. Yes.

Q. Prior to that time where had you been riding

on the train? A. In the forward cab.
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Q. As you came in toward the Union Station,

what happened *?

A. We stopped at 17 crossing and I went

—

they gave a '^ back-up/' told me to go to the rear

unit and tell them we was going to back up and

have the train placed to come back in reverse, and

so I did.

Q. All right, did you go back to the rear end?

A. Yes.

Q. Who was there?

A. Mr. Reiner and Ray.

Q. You said Ray—Bray? A. Bray. [107]

Q. What was Mr. Reiner's position at this time?

A. He was sitting in the engineer's seat.

Q. What was his job classification? What did

they call him? A. He was a herder.

Q. What is Mr. Bray's classification?

A. He is a boilermaker.

Q. Did you at that time have a conversation with

Mr. Reiner? A. I did.

Q. What did you tell him ?

A. I told him we was going back to 20th Street

and make another trial.

Q. Was anything said about the rear headlight?

Mr. Rerat: I object to that as leading and sug-

gestive.

The Court: Overruled.

Q. (By Mr. Gearin) : What, if anything was

said about the rear headlight?

A. Yes, I walked back, he was sitting there, and

where it was—the cab light was on, and then I
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asked where the headlight switch was as I couldn't

see in the row of buttons, and I turned it on bright,

and he says, ^^You don't make a reverse movement

with the bright headlight on," so I then clicked it

to dim.

Q. What, if any, effect would that have upon

the visibility to the rear '? [108]

A. Well, when the headlight was on bright I

could see all the switches all the way back was all

clear, and when the headlight was clicked to dim

you could only see the car in your unit in front of

you.

Q. Now, on the back-up movement who, if any-

body, in the back of the unit in which you were

riding w^as responsible for the movement?

A. The herder.

Q. Who would that be in this case?

A. Mr. Reiner.

Q. Who had responsibility for the—strike that

—

what, if any, authority did you have with respect

to Mr. Reiner's duties and activities at that time

and place ? A. Nothing at all.

Q. Did you rely upon anyone for the conduct of

the movement, and if so whom?
A. Mr. Reiner

Mr. Rerat: Just a minute, please. Your Honor,

that is objected to as leading and suggestive and
incompetent.

The Court: Overruled. You may answer.

Mr. Gearin: Would you read the question?

(Last question read.)
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The Court: I will reverse the ruling. I will sus-

tain the objection in that form.

Q. (By Mr. Gearin) : Did you station yourself

for a look out [109] for the rear movement *?

A. I did when I turned the headlight up on

bright. As I looked, it was clear, and I gave the

three bells to come back, and then Mr. Reiner was

in the vision, see.

Q. Then he got into the seat?

A. He was in the seat at all times.

Q. All right. Now, after you gave the three-

buzzer signal, what happened then?

A. Well, he said, ^^Turn the light to dim," and

I did, and we went, oh, I would say an engine length,

and I felt a log in the engine, and I said,
^ ^Boxcars,"

and I jumped for the buzzer as it was the closest

thing to me for a stop signal, and then I missed,

and we hit, and I dove for the floor.

Q. How large were the units that you had there ?

A. They were approximately, over-all, I imagine

40 feet or better.

Q. Where is the buzzer located?

A. The buzzer is located in front of the control

panel.

Q. I am handing you Photographs 25-A, -B, -C,

down to -J and ask you if you can identify those.

I have shown these to counsel already, your Honor.

The Court: Are they in evidence?

Mr. Gearin: No, sir.

The Witness: In this picture is the speedome-
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ter [110] showing and the fireman, and the hostler

seat).

Q. Does that show the inside of a Diesel unit?

A. Yes, that is the inside of the unit.

The Court: What number is this?

The Witness: Twenty-five-R.

The Court: Twenty-five what?

The Witness: R, isn't it? Is this the number?

The Bailiff: B.

The Witness : Oh, B, pardon me.

Q. (By Mr. Gearin) : Do you have a picture

there showing where the buzzer is located? Would
you look at that, please, Mr. Moore?

A. Yes, this one shows the buzzer.

Q. All right, would you take this red pencil and

please put a circle aromid the buzzer?

The Court: ^^This" is numbered what?

The Witness: Twenty-five-A.

Q. (By Mr. Gearin) : With regard to the photo-

graphs, do they show the inside of the locomotive,

I mean of the Diesel engine ? A. Pardon ?

Q. Do they show the inside of a Diesel loco-

motive? A. This one does, jes.

Q. All right now, there are some that do not.

Do you know what they are? [Ill]

A. This is leaving the Lake Yard here.

Q. Do you know from what type of engine that

is taken from? Can you tell?

A. This is a switch engine here leaving the yard.

Q. Well, I mean from what kind of an engine

was that taken, if you know?
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A. Oh, I don't offhand recollect the name of it.

Q. Now, the pictures of the inside of a loco-

motive or engine, was that the same kind as you

had that night 1 A, Yes, it is.

Mr. Gearin : We will offer this in evidence, your

Honor, only showing mostly the inside of the cab.

Mr. Rerat : I have seen the pictures, your Honor.

No objection.

The Court : Exhibits 25-A to -J will be received

in evidence.

(Thereupon, photographs previously marked

Defendant's Exhibits 25-A through -J, in-

clusive, for identification, were received in evi-

dence.)

Mr. Gearin: I have no further questions.

Cross-Examination

By Mr. Rerat:

Q. Mr. Moore, as I understand it, you were a

foreman that night; were you not? [112]

A. I was the helper.

Q. Yes, well, you were called a fireman, and Mr.

Meyers was the engineer?

A. It is not classified as that. He is a hostler j

a hostler and a hostler helper.

Q. Let me ask you this. Your duties were the

duties of a railroad fireman; were they not?

,A. Yes.

Q. That night? A. Yes.

Q. And the duties of a hostler are the duties
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of a railroad engineer; is that correct, in the op-

eration of the engine ? A. Yes.

Q. Now, this was a double-unit Diesel; was it

not? A. Yes.

Q. When you started out from the depot that

evening you—there is a place in front where the

fireman or the hostler helper sits, and the other

place where the hostler or the engineer sits ; is that

correct *? A. Yes.

Q. When you travel from the depot to the

Guilds Lake yard, that is approximately about two

miles; is it not? A. Yes.

Q. When you went down there with the engineer,

the engineer [113] sits on the right side, and the

fireman on the other side; is that correct?

A. The engineer is on the left, and the fireman

is on the right.

Q. Yes, and that is where you maintained your

position ? A. Yes.

Q. When you took the unit down to the Guilds

yard ; is that correct ? A. Yes.

Q. You have the duty of keeping a proper look-

out to see that the track is clear and see that there

is not any obstructions on the track, is that not

correct ? A. Yes.

Q. You have the same duty as the—^you as fire-

man or hostler helper, you have the same duty as

the hostler or the engineer; is that correct?

A. Yes.

Q. That was your duty, to keep a proper look-

out and to operate the various mechanisms or
gadgets on that train; is that correct?
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A. Yes.

Q. Now, you are familiar—will you take this,

please ?

(Presenting witness with volume.)

Q. Handing you Exhibit Number 21, were you

familiar that particular night with Rule 922? [114]

A. Yes.

Q. Will you read that rule to us, please *?

A. (Reading) : ^^Firemen are to be— " couldn't

someone else read this, please.

Q. Yes, I would be glad to.

Mr. Gearin : It is all right with me.

Mr. Rerat: If counsel has no objection.

Mr. Gearin: No.

Mr. Rerat (Reading): ^^Rule 22: Firemen are

subordinate to engineers. Engineers must see that

firemen are familiar with and perform their duties,

instruct them if necessary, and see that they are

conversant with and properly understand and

comply with the rules and special instructions, par-

ticularly those relating to the operation of trains.

Disobedience and incompetency must be reported.

The engineer or the fireman must not move the

train or any part of its machinery unless he knows

that it can be done without injury to anyone. The

engineer or fireman must not go underneath the

engine without notifying the other ^ * *"

Now, that rule was in force and effect, and you

were familiar with that rule; is that correct?

A. Yes.

Q. You were also familiar, were you not, with
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a bulletin that was issued on February 2, 1955,

that related to power tests 'F [115] A. Yes.

Q. And a power test is what?

A. Well, a power test would be to come to a

maximum speed to get the, what you call it, motors

in gear.

Q. In other words, when the units are standing

still, you would say that unit—the Diesel units are

standing still, then the machinery of the units gets

up to a speed, a high speed, so that all that is nec-

essary is to just release a gadget, and then the

Diesel goes forth with a high speed ; is that correct ?

A. No, sir.

Q. How does it operate?

A. Well, you start out generally just like you

would drive a car, and then you pick up your speed

for your motors to kick in.

Q. That movement was prohibited and against

the rules of the company; is that correct?

A. Yes.

Q. That would be a movement whereby you

would stop on the main-line track going in one

direction, and the transition tests would be in the

reverse movement; is that correct?

A. Well—yes.

Q. You were familiar with that bulletin, you
had been issued a bulletin that was given—that was
issued by the company to the firemen and to the

engineers on February 2, [116] 1955; is that cor-

rect ? A. Yes.

Q. Four days before this accident happened. As
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far as the pilot herder is concerned he has nothing

to do with the operation of the engine such as in the

operating of any gadget or running the train in any

way, does he?

A. No, sir, only on clearance of the engine.

Q. That is right. Now when you were coming

back after the engine had been down to Guilds

Lake, you started from Guilds Lake in the place in

front of the engine where you were supposed to be

;

that is correct? A. Yes.

Q. By the fireman's side, and traveling south,

coming back from Guilds Lake to the terminal, you

would be on the left side, or you would be on the

east side; is that correct? A. Yes.

Q. And the engineer would be on the other side

or would be on the right side; is that correct?

A. Yes.

Q. These two engines, they were back-to-back;

is that correct? A. Yes.

Q. So that on the south end, the end that you

were traveling, the cab, is that located for the fire-

man and the engineer sitting, and also on the back

end there is also the same thing [117] there on the

rear engine, that would be on the north end, a place

for the fireman and for the engineer to sit; is that

correct? A. Yes.

Q. When you started out from Guilds Lake,

there was a stop made by the engineer at 17th

Street; is that correct? A. Yes.

Q. What was his name? A. Meyers.

Q. Are you still working with Mr. Meyers?
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A. No.

Q. He is still with the company at the present

time'? A. Yes.

Q. But you have not worked with him for a

while ? A. No.

Q. When the Diesels stopped there, did you have

anything to do with the stopping of those Diesels'?

A. No.

Q. Did you even know they were going to stop

at that place?

A. Well, I heard the words then, ''We will stop

there.''

Q. From Mr. Meyers, the engineer'?

A. The electrician.

Q. Well, then, when you made the stop then,

you were told at that time, were you not, by Mr.

Meyers that you were going to make a reverse

movement, and all he asked you to [118] do was to

go back to the rear of the cab and turn on the

headlight, see if it was clear, and give him three

bells; is that right *?

A. And turn the radio on.

Q. That is all that he told you; is that correct?

A. Yes.

Q. He never gave you—Mr. Reiner was not sit-

ting in the front end of the cab, was he?

A. No.

Q. No. He was sitting, he was in the rear end

of the cab; is that correct?

A. That's right, yes.

Q. There was nothing said by Mr. Meyers to
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you about giving any instructions to Mr. Reiner;

is that correct ? A. Well, he knew I would.

Q. I just asked you, all that I am asking is

whether A. No.

Q. he gave you any instructions to give to

Mr. Reiner? A. No.

Q. No. Now, did he tell you when you left there

to give instructions to anybody as to what you were

going to do? A. No.

Q. No. When you went back there—strike that

—you could have operated that engine in a back-

ward movement by your being on the east side and

the engineer being on the right [119] side? There

is a place where both of you could sit there; isn't

that correct, in the rear of the second Diesel?

A. Yes.

Q. But you did not do that?

A. May I have the question again?

Q. I might say if you do not understand any of

my questions, just ask me, and I will try to make
that clear. Will you just read

The Court: I would suggest you rephrase it.

You spoke of his operating the Diesel. You said

^'you" operating. Do you mean by that that the

Diesel could be operated by two persons who were

supposed to operate it ?

Mr. Rerat: Yes, the Diesels could be operated

by the persons that were supposed to operate it.

That was you and Mr. Meyers?

The Court: Now don't put that in your ques-

tion.
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Mr. Eerat: Well, let me start over again, your

Honor.

Q. In the rear unit there was a place for the en-

gineer and for the fireman to sit, or the hostler

helper; isn't that correct 'F

A. Yes, there is room to sit.

Q. Could the Diesel have been operated from

some other place the same as from the front end?

A. No.

Q. When you went back there, did you tell any-

body how far [120] that you were going to make

a backward movement? A. Yes.

Q. Did you tell them the distance that you were

going to go?

A. I didn't exactly say the distance. I told them

to the 20th Street.

The Court: To whom did you tell that?

The Witness: To the herder and the boiler-

maker.

The Court: Who was the herder and who was

the boilermaker?

The Witness: Ray Brady, and what is the

The Court: I cannot hear you. Would the court

reporter read the last answer?

(Last answer read.)

The Witness: And Frank Reiner.

Q. (By Mr. Rerat) : The track that you came

up on was a straight track, was it not, the west-

bound main line? A. Yes.
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Q. Were there any obstructions between the

place that you were—where the rear of the second

unit was standing, where the switch stand or the

switch light was located right on the west side of the

westbound main-line track?

A. There was none.

Q. No obstructions at all, and you were fa-

familiar, were you not, with that route? [121]

A. Yes.

Q. You had been over that route before. Now,

in this stand, this switch stand that is located on

the west side of the westbound track, there is a

light that shows a green or red depending on the

way the switch is lined; is that correct?

A. That is correct.

Q. Yes, and if it looks to—about how far would

you say that switch light was from the rear of the

second unit that was standing on the westbound

main-line track?

A. Three or four units lengths.

Q. About what?

A. Three or four-unit lengths.

Q. That would be how far away, would you

say, about? When you say units lengths, what do

you mean by a unit length?

A. Well, the length of the unit, in my judgment

it was three or four lengths of the unit.

Q. And the unit would be how long ?

A. Prom 40 to 50 feet, something in that order.

Q. About 40 to 50 feet. Then, as I understand



Northern Pacific Terminal Co, 163

(Testimony of Leo B. Moore.)

your testimony the switch stand was about, would

you say, 160 feet or more?

A. Something on that order.

Q. About 160 or other.

You had full control of the handling of the light

in back of that Diesel engine ; did you not % [122]

A. No.

Q. Your instructions were from Mr. Meyers,

were to go to the rear of the cab, turn on the head-

lights, and see if it was clear, and then give him

three bells to come back? A. That's right.

Q. All the instructions he gave you?

A. Yes.

Q. So when you went back there you did con-

sider it your duty to look out to see if everything

was clear before the movement went back; is that

correct? A. That's right.

Q. You felt, did you not, it would be imsafe to

move before you could see whether the movement

could be made in safety in a reverse movement?

A. That's right.

Q. Now, when you looked out the switch would

be directly north, would it not, as you said, 160

feet or so; something like that?

A. I imagine it was directly in front, but it was

a little over that distance, yes.

Q. About what would you say, approximately?

Would you say approximately, or would you say

more than that ?

A. I would say a little more than that would be

the distance.
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Q. About 160 feet or some more, as you said,

when you looked [123] out, what did you observe

about the switch light as to whether it was green or

red for traffic going in a reverse position*?

A. It was green.

Q. It was green? A. Yes, it was clear.

Q. From that time when it was green until the

time of the collision how much time elapsed, would

you say? A. Oh, a very few minutes there.

Q. Would you say minutes or would you say

seconds? A. Well, either one.

Q. Let me ask you this. When you looked and

saw that the light was green, that meant to you that

that switch lighting from the crossover, from the

eastbound main to the westbound, that the switch

was not lined; was that correct?

A. Well, at the track it was not lined for the

other track.

Q. That is what I mean. • A. Yes.

Q. When you say you looked and you saw it

was green, you felt then that it was safe to proceed

in a northerly direction; is that correct?

A. Yes.

Q. Yes, and immediately when you saw that it

was green and you felt it was safe, then what did

you do ? [124]

A. Well, before that I turned the light on bright

before moving and saw that the track was clear,

and gave the three bells to go back, and then at

that time I was told to turn it to dim.

Q. I am just wondering whether this is clear.
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Did you immediately when you went up to the back

window and you looked down at this switch light

there, was there any light on the back at all at that

time"? A. Yes, it was on bright at that time.

Q. It was on bright ? A. Yes.

Q. And you say that you had a clear view"?

A. Yes.

Q. And it was green at that time?

A. Well, the track was clear at that time.

Q. Then as soon as it was clear, then you gave

the buzzer, gave the three buzzes, and the unit

started back immediately? A. Yes.

Q. Is that correct? A. Yes.

Q. What ever time that it took to do the things

that you said was the amount of time that was in-

volved there? A. Yes.

Q. Mr. Moore, looking at that switch light and

seeing the switch light was green and then giving

the signals to proceed, [125] do you say that with

the light on dim as you were proceeding when

—

back in a northerly direction after you had given

the direction for the signal to go back—then •

The Court : Do you wish to strike the first ques-

tion you have asked him?

Mr. Rerat : Yes, your Honor.

The Court: It is very confusing.

The Witness: It is.

The Court: I would suggest you put simple

questions.

Mr. Rerat: Yes.

Q. When the unit started to go back, from the
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time it started until the time of the impact in what

direction were you looking?

A. Towards the rear.

Q. At that time with the engine, with the light

on dim, how far could you see ahead of the train?

A. About here to the end of the building—to the

room, I would say.

Q. How far do you want that to be, in about

how many feet?

A. I would say that is about 50 feet.

Q. As you were proceeding then after the unit

started in the reverse direction, when did you first

see an obstruction on the track?

A. Would you repeat that? [126]

The Court: I suggest you rephrase it.

Q. (By Mr. Rerat) : When the movement

started in a northerly direction, the back-up move-

ment, how far had that movement gone before you

saw something on the westbound track, you saw

cars on the track?

The Court: You just keep compounding your

question. What do you want to ask him, when he

started to back up how far it had gone before he

saw something on the track?

Mr. Rerat: How far, yes.

The Court: Why don't you stop at that. Is that

your question? Can you answer that question?

The Witness: Well, we had got moving and had

had time to turn the lights down.

The Court: About how far had you traveled?

That is the question.
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The Witness: Oh, about twice the length of the

engine.

The Court : Have you finished your cross-exami-

nation ?

Mr. Eerat: Just a question, your Honor, that

I would like to just check.

The Court: You say Mr. Reiner, the plaintiff

here, was sitting in the engineer's seat?

The Witness : Yes.

The Court: Are there two engineers' seats'?

The Witness: One engineer's seat.

The Court: Where was this man whom you

called the [127] engineer'? Where was he sitting?

The Witness: He was in the front unit.

The Court: There are two units; is that it?

The Witness: There is two units.

The Court: There were two units; they were

hooked together back-to-back?

The Witness: Baek-to-back, yes.

The Court: So in the forward unit there was a

seat for the engineer and a seat for the fireman ; is

that right?

The Witness: Yes, there is three seats in each

end.

The Court : And the rear end would be the front

of the other unit; is that it?

The Witness: That's right.

The Court: That is, the rear of the two units

attached together?

The Witness: Yes.
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The Court: This plaintiff, Mr. Reiner, was sit-

ting in the engineer's seat?

The Witness: Engineer's seat, yes.

The Court: In the Diesel unit facing to the

rear; is that if?

The Witness: Yes.

The Court: You and—who is the other man?

The Witness: Ray Brady.

The Court: You and Brady were in the fire-

man's seat? [128]

The Witness: Brady was in the fireman's seat,

and I was standing in front of the control panel.

The Court: In the unit facing forward?

The Witness: Yes, where I could look out.

Q. (By Mr. Rerat) : Well now, when you came

back to the cab did Mr. Reiner get up from the

seat? A. No.

Q. That is when you came back to the back unit ?

A. No, not

Q. When you were operating—strike that—dur-

ing the time that you were in the back of the—in

the back unit, the time you went—from the time you

went back to turn on the headlight up until the

time of the collision, where were you standing aU

the time?

A. I was standing in front of the control panel

at the end of the control panel.

Q. That is where—shown on these pictures here;

is that correct? A. Yes.

Q. If you had not moved from the front of the

cab where you were seated at the time the stop

—
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that the Diesel stopped and were in the cab on the

opposite side, where Mr. Meyers, the engineer, was

sitting, after the movement had been made in a

backward movement, were you sitting up in front

instead of being in the back, could you have seen

the switch lights from where you were at that time "?

A. No.

Mr. Eerat: That is all.

Redirect Examination

By Mr. Gearin:

Q. Could you have seen them if the headlight

had been on bright? A. Yes.

Q. Was this a power test? A. No.

Q. Were you hurt in the collision?

A. I was shook up quite a bit.

Q. When you started the backward movement,

will you describe, please, what kind of a movement

it was as to being smooth or jerky?

A. It was smooth, just on the normal back-up.

Q. Thank you.

The Court: Anything further of this witness?

Mr. Rerat: No further questions.

The Court : You may step down.

(Witness excused.) [130]
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RAY C. BRAY
a witness produced in behalf of defendant, having

been first duly sworn, was examined and testified

as follows:

Direct Examination

By Mr. Gearin:

Q. Mr. Bray, what is your occupation?

A. Boilermaker.

Q. By whom are you employed?

A. Northern Pacific Terminal.

Q. Were you in the cab of the rear locomotive

with Mr. Reiner? A. Yes, sir.

Q. I mean, the engine thereof, and were you

there when Mr. Moore, the hostler helper, came

aboard? A. Yes, sir.

Q. Now, as boilermaker, do you have anything to

do with the operation of trains? A. No, sir.

Q. Was there any conversation in the cab when

Mr. Moore came back and got in?

A. I heard him tell Mr. Reiner that the engi-

neer wanted to move back.

The Court: I cannot hear you, Mr. Bray. You
heard him tell Mr. Reiner?

The Witness: That the engineer wanted him to

tell [131] the herder he had to make a move back.

Q. (By Mr. Gearin) : What, if anything, was

done or said with regard to the headlight?

A. The headlight was turned on bright, and Mr.

Reiner spoke up and said, ^^You can't back up with

a bright light."

Q. Then what happened?
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A. The light was turned on dim.

Q. Was there any light in the interior of the

cab? A. Yes, the dim light was on.

Q. Was that dim light ever turned off?

A. Not to my knowledge, no.

Q. Do you know where the buzzer is that we

have been talking about? A. I do.

Q. What is the fact as to whether or not you

had ever seen Mr. Reiner operate that buzzer be-

fore ?

A. Once in awhile he did operate it when he

wanted to cross the Interlocken Plant.

Q. When you started the back-up movement, will

you tell us what kind of a movement it was as to

being rough, smooth, or jerky or how?

A. It was very smooth.

Q. Were you hurt in the accident?

A. No, sir.

Mr. Gearin : I have no further questions. [132]

Cross-Examination

By Mr. Rerat

:

Q. Mr. Bray, as I understand it, you had noth-

ing to do with the operation of the engine, is that

correct, any of the gadgets? A. No, sir.

Q. You had nothing to do with the operation of

the headlights? A. No, sir.

Q. You had nothing to do with the operation

of the windshield wiper? A. No, sir.

Q. You had nothing to do with any of the

gadgets on the engine? A. No, sir.
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Q. You knew that the engine was being operated

by the fireman and the engineer, the hostler and

the hostler helper; is that correct?

A. That's right.

Mr. Rerat: That's all.

Mr. Gearin: I have no further questions.

The Court : You may step down.

(Witness excused.) [133]

GEORGE CHARLES RUSELLI
a witness produced in behalf of defendant, having

been first duly sworn, was examined and testified as

follows

:

Direct Examination

By Mr. Gearin:

Q. Mr. Ruselli, where do you live?

A. Portland, Oregon.

Q. What is your occupation?

A. I am a photographer and investigator.

Q. Do you recognize Mr. Reiner, the gentleman

sitting here? A. Yes, sir, I do.

Q. Do you recognize the lady with him?

A. Yes, sir.

Q. Who is she? A. Mrs. Reiner.

Q. Have you had occasion to see them before

today? A. Yes, sir.

Q. At whose request did you see them?

A. At your request, sir.

Q. You say you are a photographer. Did you

take photographs of Mr. Reiner?
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A. Yes, sir, I have.

Q. What kind of photographs did you take?

A. Motion pictures. [134]

Q. When did you take these motion pictures'?

A. On December 8th of 1956, and December 22,

1956; January 4, 1957.

Q. What type of camera did you use ?

A. Bell and Howell, 16 millimeter, magazine

loaded.

Q. What type of film'?

A. Plus X, 16 millimeter film.

Q. Where were those photographs taken?

A. In the vicinity of Mr. Reiner.

Q. Do you have the equipment with you for

projecting the motion pictures that you took?

A. Yes, sir, I have.

Q. Are they in the courtroom?

A. They are.

Q. I w^onder if the Court will hand the witness

a sealed exhibit and he should open it, please.

The Court: Is it marked?

Mr. Gearin: Yes, it is, your Honor

The Court: What number is it marked?

The Clerk: Twenty-eight.

The Court: Exhibit 28. You may unseal it and

hand it to the witness.

(Exhibit handed to the witness.)

Q. (By Mr. Gearin) : Calling your attention

to the box that is inside a folded-up newspaper,

what is that, Mr. Ruselli? [135]
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A. This carton contains the motion pictures I

took of Mr. Reiner.

Q. Are you able by means of the films that you

have there and the projection equipment that you

have in the courtroom to accurately and correctly

portray on the motion-picture screen Mr. Reiner as

he appeared to you at the time you took the photo-

graphs *? A. Yes, sir.

Q. Are these the only photographs you have

taken, the only film that you have exposed with

reference to Mr. Reiner? A. Yes, sir.

Mr. Gearin: We offer those in evidence, your

Honor.

Mr. Rerat: Your Honor, first of all, we w^ould

like to have an opportunity to see the films. There

might not be any objection to them, but I would

request time that I be allowed to see them before

they are marked.

The Court : You are requesting that they not be

exhibited before they are received in evidence?

Mr. Rerat: That is not in the presence of the

jury until I have had a chance to see them. I have

never seen them.

The Court: What is your objection?

Mr. Rerat: Your Honor, I object to them on

the ground that I have not had an opportunity to

see them and that they [136] would be incompetent

and immaterial at this time. The request that I

make, your Honor, is for permission to just see

them first so I have an opportunity
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The Court: In other words, you wish a private

exhibition of them'?

Mr. Rerat: Yes, your Honor.

Mr. Gearin: I have no objection, your Honor,

as long as the Court is present.

The Court: How long will it take?

The Witness : Approximately 15 minutes, sir.

The Court: Fifteen minutes to run them?

The Witness: Yes, sir.

The Court: Can't we proceed with something

else, and you gentlemen can see them

Mr. Gearin: I have no other testimony, your

Honor, with the exception of one or two exhibits

which I can offer into evidence now, and then Dr.

Carlson is coming at 2:00 o'clock, and I will rest

my case.

The Court: Very well. Do you have any ques-

tions to ask this witness on cross-examination.

Mr. Rerat: No, your Honor, no.

The Court: Then except for the doctor you can

rest ?

Mr. Gearin: Yes, sir.

The Court: If these films are admitted?

Mr. Gearin: Yes, sir. [137]

The Court: Ladies and Gentlemen of the Jury,

we will excuse you for 15 minutes, subject to the

usual admonition.

(Thereupon, at 11:20 a.m., the jury retired

from the courtroom.)

The Court: Will you set up your equipment

right away and run tliem as quickly as possible?
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(Thereupon, the witness set up motion pic-

ture equipment in the courtroom.)

The Court: Mr. Reiner, you and Mrs. Reiner

may come forward and view them if you like and

any other persons present in the courtroom if they

wish to see them.

Are you ready, Mr. Reraf?

Mr. Rerat: Yes, your Honor, I was just won-

dering this, when he runs them, if he would run

them in different portions, that if the witness would

just state on the date that each one was run as you

cover several dates.

The Witness : Yes, sir.

The Court: You introduce each one by saying,

^^ These were run," and giving the date.

The Witness: Yes, sir. As far as the films we

will show, they are taken on December 8, 1956.

(Moving pictures projected on screen.)

The Court: Is this a new thing?

The Witness: No, sir, that is the end of the

50-foot roll of ^m. [138]

Mr. Rerat: You have not started the second

one, have you?

The Witness: This is still the same one.

These films were taken on December 22, 1956.

Still the same date.

(Projection of pictures continued.)

The Witness: These were taken on January 4,

1957.
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That is the total film I have of Mr. Eeiner.

Mr. Johnson: That first picture, was that De-

cember 8, 1956?

The Witness : Yes, sir.

Mr. Rerat: He said '56. I wonder if he didn't

mean '55.

The Witness: No, December, 1956.

The Court : Do you want the jury siunmoned,

gentlemen? Leave that in the proper position that

the jury can see it. Is there any objection to it?

Mr. Rerat: I would object to them on the

grounds they are incompetent, immaterial, and that

the pictures would be offered, I take it, for the pur-

pose of impeachment, and there is nothing in these

pictures that go to the impeachment of any of the

testimony here by the plaintiff.

Mr. Gearin: And my position on that, your

Honor, while it is not in the record, it has been

obvious since yesterday that Mr. Reiner has been

walking in a very guarded manner [139] through-

out the entire trial with appearance of difficulty,

pain, and discomfort and inability to move freely.

The photographs which you have seen speak for

themselves and impeach the actions of the plaintiff.

The Court: The objection will be overruled. You
may state your objection in the presence of the jury,

if you wish, and the Court will make a ruling.

(Discussion off the record.)

Mr. Rerat: Well, your Honor, we won't have

any objection; whatever they are worth, very well.
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The Court: Very well.

(Thereupon, the jury was summoned and re-

turned to the jury box at 11:40 a.m.)

The Court: Is it stipulated, gentlemen, that the

jury are present?

Mr. Gearin: Yes, sir.

Mr. Rerat: Yes.

(George Charles Ruselli was recalled and re-

sumed the stand.)

Q. (By Mr. Gearin) : May I ask one question?

Mr. Ruselli, what experience have you had in photog-

raphy ?

A. I was photographer with the Marine Corps.

Q. During the war?

A. Twice, during World War II and Korea.

Mr. Gearin: We offer the photographs in e\i-

dence and [140] ask that the witness be permitted

to exhibit them to the jury.

Mr. Rerat: No objection, your Honor. I would

like to ask now a couple of questions, but I will wait

until the pictures are shown.

The Court: Suppose you ask them now if you

have them in mind.

Mr. Rerat: Yes, I do, your Honor.

Cross-Examination

By Mr. Rerat:

Q. These pictures that were taken, they were

arranged for by counsel for defendant ?

A. Mr. Gearin, yes, sir.
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Q. Did you go out yourself and take the pic-

tures, or were you accompanied by someone ?

A. I was by myself.

Q. You are being paid by Mr. Gearin for the

time and services that you have rendered?

A. No, sir.

Q. Who are you being paid by'?

A. Krout and Schneider.

The Court: Exhibit 28, the film will be received

in evidence, and the witness will now exhibit the

film to the jury.

(Motion picture films, heretofore marked De-

fendant's [141] Exhibit 28 for identification,

were received in evidence.)

(Thereupon, the motion picture films above

designated were projected on the screen in the

presence of the jury.)

The Court: Can all members of the jury see? I

take it, hearing nothing, you can all see. This pic-

ture now being shown was taken when, Mr. Ruselli ?

The Witness: December 8, 1956.

The Court: 1956?

The Witness: Yes, sir.

The Court: December 8th?

The Witness: Yes, sir.

The Court: This film was taken when?

The Witness: This is also December 8, 1956.

The Court: Suppose you tell us when there is

any change in date.

The Witness: Yes, sir, I shall. We are still on
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December 8th. This is the end of the December 8th

fihn. The next will be on December 22, 1956. These

were also taken on December 22nd.

The next film was taken on January 4, 1957.

The J^'ourt: Does that complete the showing of

Exhibit 28?

The Witness : Yes, sir. [142]

The Court: Are there any other questions of

this witness?

Mr. Gearin: No, sir.

Mr. Rerat: Just one question. Did you at any

time take out anything out of the hood of the auto-

mobile? A. No, sir.

Q. Or have it requested that it be taken out?

A. No, sir, I did not.

Mr. Rerat: That is all.

The Court : You may step down.

The Witness : Thank you.

(Witness excused.)

The Court : Your only other witness, as I under-

stand, is the doctor?

Mr. Gearin: Yes, sir. I would like, however, at

this time to offer in evidence the original Complaint

in this case and also a Complaint in the action en-

titled Frank Reiner vs. Northern Pacific Terminal

Company of Oregon, Civil Number 8538. The Clerk

has the latter file on his desk.

The Court. The Complaint in this case is re-

ceived in evidence and removed from the file, Mr.
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Clerk, received in evidence as Exhibit—what is the

number'?

The Clerk: 30.

The Court: Exhibit 30.

(Original Complaint in this action, was [143]

thereupon marked Defendant's Exhibit 30 for

identification and received in evidence.)

The Court: Is there any objection to the Com-
plaint in Civil 8538?

Mr. Rerat: No, I have no objection.

The Court: Received in evidence, Exhibit 31.

(Complaint in Civil Number 8538 was there-

upon marked Defendant's Exhibit 31 for iden-

tification and received in evidence.)

Mr. Gearin: That is all I have, your Honor,

until the doctor gets here at 2 :00 o 'clock.

The Court: The doctor will not be here until

2:00^?

Mr. Gearin: I've tried to get him, but I am un-

able to, your Honor.

The Court : Very well, we will take a recess until

2:00 o'clock this afternoon. Before we separate,

Ladies and Gentlemen of the Jury, I again must
admonish you of your duty not to converse or other-

wise communicate among yourselves or with anyone

else upon any subject touching the merits of the

trial. You are not to form or express an opinion

on the case until after it has finally been submitted

to you for your verdict. You are now excused until

2:00 o'clock this afternoon.



182 Frank Reiner vs.

(Jury retires for the noon recess.) [144]

(2 :00 p.m., trial resumed.)

The Court: Stipulated, gentlemen, the jury is

present ?

Mr. Gearin : Yes, sir.

Mr. Rerat: Yes, your Honor.

The Court: Proceed.

Mr. Gearin: We will call Dr. Carlson.

C. ELMER CARLSON
a witness produced in behalf of defendant, having

been first duly sworn, was examined and testified as

follows

:

Direct Examination

By Mr. Gearin:

Q. Dr. Carlson, what is your occupation or

calling?

A. I am a physician and surgeon specializing in

orthopedic surgery which is bone and joint surgery.

Q. Dr. Carlson, when were you admitted to prac-

tice your profession? A. 1920.

Q. Of what schools are you a graduate?

A. University of Oregon Medical School, Reed

College.

Q. Are you duly licensed to practice your pro-

fession in the City of Portland? A. Yes.

Q. You are on the staff of what hospital?

A. Good Samaritan Hospital, Emanuel Hos-

pital, and Doernbecher Hospital. [105]

Q. How long have you been practicing your pro-

fession, I mean your specialty?
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A. Specialty since 1924.

Q. Did you receive special training for that?

A. I did.

Q. Doctor, did you have occasion to treat Mr,

Frank Reiner, the plaintiff in this case'?

A. Yes.

Q. In connection with an orthopedic problem?

A. That's right.

Q. When did you first see him?

A. May I have my notes?

Mr. Gearin: The notes are there, Mr. Clerk.

Will you hand them to the Doctor, please?

The Court: What exhibit is that?

Mr. Gearin: 32, your Honor, for identification.

The Witness: Your question is when did I first

see him? I saw him on January 19, 1953.

Q. (By Mr. Gearin) : Did you see him for

treatment? A. Yes, sir.

Q. Was he referred to you.

A. Yes, he was.

Q. By whom was he referred?

A. Dr. J. E. Hughes.

Q. Did you obtain any history of complaints at

that time? [106] A. Yes, I did.

Q. Will you tell us w^hat history you obtained

from the plaintiff in 1953?

A. Well, I might just read my first few lines, if

that is all right.

Q. If you want to, you go right ahead, Doctor.

A. The patient states that years ago when work-

ing at the New Montgomery Building he was lifting
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a frog and injured his back. He said this steel

weighed about 75 pounds. He said he is not sure if

the present complaints are as a result of this early

back injury; states in August, 1952, while in bed

his back began to pain. At that time Dr. Mundal

saw him, gave him some pills, prescribed a corset

which he was wearing at the time that I saw him.

He complained of his left knee at that time.

Q. Referring to his back, did you cause any

X-rays to be taken? A. Yes, I did.

Q. What did they show, if anything, with refer-

ence to the low back %

A. Well, he had some arthritis, and also the last

joint, which we call the fifth joint is thinned and

narrowed.

Q. What was thinned or narrowed ?

A. This joint space.

Q. What is between the joint space of the fifth

lumbar [107] vertebra and the sacriun? What do

they call it?

A. Well, that little cushion, we refer to them as

discs, they are made out of cartilaginous material,

and they act as cushions.

Q. What was the significance of narrowing of

the intervertebral spaces. Doctor?

A. Well, that changes the relationship of the

joint there and is apt to cause pain.

Q. Did he complain of pain at that time.

A. Yes, he did.

Q. Will you continue, if you will, Doctor—strike
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that. I am ahead of myself. Did you continue see-

ing him after that ?

A. Yes, I saw him in May, 1953, when he was

then referred by Dr. Mundal, and his complaints

were similar at that time, and I took some X-rays

at that time, and they showed the same thing.

Q. Will you continue then with the—what com-

plaints he had and what you did for him and what

his condition was from 1953 up until the present

time or the last time you saw him.

A. Well, I saw him again on February 17, 1955,

and at that time he gave a history. On February 6,

1955, that was eleven days before I saw him after

he had jumped from a cab of an engine to the

ground, and that he at that time [108] was thought

to have had an injured leg. When he came into my
office—he was taken to the hospital at that time

and had some X-rays taken of the knee. Then when
he came into my office, he was on crutches. This time

he complained of pain in his lower back and on

the left side of his leg just below the knee. The

examination of his back at that time revealed some

irritability at the last joint, the lumbo-sacral joint,

this being on the left side, and the knee joint was

all right.

Q. When you saw him in 1953, at any time was

the plaintiff wearing a back brace or support ?

A. Yes, the first time that I saw him he was

wearing a corset.

Q. You had not prescribed that for him?

A. No, I hadn't.
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Q. How many times after that that you saw him

did he continue to wear this corset?

A. Well, he was wearing it when I saw^ him on

May 26, 1953.

Q. For what purpose, Doctor, do you ordinarily

prescribe a back brace or a corset?

A. For protection of some painful joint.

Q. Is the joint that you have described in the

low back between L-5 and the sacrum such a joint

as would produce pain requiring a belt?

A. Yes, sir. [109]

Q. Will you continue, please, Doctor?

A. Well at this time on February 17, 1955, I

made the diagnosis of sprain of this same joint, and

there was nothing additional specific ordered for

him at that time. I saw him again the next month

at which time he was having—he had had some sort

of an attack, he told me. I don't know just exactly

what it was, but he was sent to Good Samaritan

Hospital by his doctor at that time, and he re-

mained there for four days. He told me at that

time he coughed up some blood, and at this time he

had some pain in his low back and also in his knee.

On March 31, 1955, I saw him again. This time

he was still wearing a belt. He had some irritability

of the lumbo-sacral joint at that time. He was then

complaining of some pain in his—Some sciatic pain

which had been present as early as January, 1953,

and I thought he ought to have some rest for this

reason, and sent him to the hospital, and treatment

known as traction was aj)pli(^d. They ])ut \v(^iohts
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on the leg so as to relieve strain on the lower back.

He went in the hospital on March 31st and was dis-

charged on April 13th much improved.

When I saw him in May, 1955, he was wearing a

different corset at this time, and he thought that

the pain then was really all gone, as he commented

to me at that time, but he was still concerned about

his knee. [110]

I saw him—^let's see, it was in May. I saw him

again in August, and at this time he was again sent

over by Dr. Mundal who thought he might have

what is called a disc. That is the same thing we are

talking about, a protrusion of this disc. Dr. Mundal

thought he might need a fusion operation.

Q. Doctor, what disc are you referring to?

A. Between the fifth lumbar and the first sacral.

That is the lumbo-sacral.

Q. Is that the first one that you first observed?

A. Same one. I am referring to the same one

all the time.

Q. Thank you, Doctor.

A. He had gained a lot of weight. He was at

that time wearing a corset, and that was in August.

Then in September I saw him again, and I thought

that since he was still having definite pain in this

region it would be best to what we call stabilize the

joint, to then remove what little motion that there

is by doing what is known as a fusion operation

which is the same as a bone graft in which an

operation is done wherein the last vertebra and the

sacrum are grafted together so that there is no
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motion in this joint. There was very little motion

anyhow because the disc had been thinned out but

apparently that continued to cause him some

trouble so on October 4, 1955, this operation was

performed. [Ill]

He then wore a cast for a period of time imtil

January 6, 1956, and I saw him on a few occasions

since then in the office, the last time being on April

3, 1956.

Q. Is that the last time that you saw him?

A. That's right.

Q. Now, Doctor, going back to 1953 with the

narrow interspace between the last lumbar vertebra

and the sacrum, assuming a man with that condition

was doing heavy work, what would your prognosis

be at that time with reference to his future ability

to get along and do heavy work?

A. Well, when that joint, which is the one that

is most commonly affected in all individuals, be-

cause that is where most of the strain of the back

comes, and with the thinning of that cushion and

wearing down of that cushion, why, that is the type

of back that would then be subject to strain and

disability.

Q. Doctor, you have mentioned the weight of

the plaintiff. What effect, if any, does obesity have

with reference to an unstable low back?

A. Well, it puts more strain on the ligaments

and on the joints, and arthritic changes of the

joints are much more common in overweight people

than they are underweight people or normal.
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Q. Did you notice a condition of arthritis in the

patient's low back? [112] A. Yes.

Q. When did you first notice it?

A. Well, that was noticed in the first X-rays

that I took in January, 1953.

Q. How does that manifest itself in the low back

with reference to pain or disability?

A. Well, it varies a great deal in different indi-

viduals. It usually indicates roughness of the joint,

and, therefore, the joints do not stand as much

strain as they would otherwise.

Q. Following the fusion, Doctor, did you con-

tinue to check the progress of Mr. Reiner?

A. Yes.

Q. Did you take X-rays after the fusion?

A. Yes, my last X-rays were taken on March

16, 1956, or—yes, '56.

Q. At that time, what, if anything, did the

X-rays portray?

A. The X-rays indicated to me a solid fusion.

Q. Now, Doctor, does that mean bony union?

A. Yes.

Q. Doctor, would you take the X-rays there that

the Clerk is going to hand you and pick out the

X-rays that you took the first time that you saw this

man, and we will have them in the view box. I

would like to ask you a preliminary question. These

X-rays that are being handed you. Doctor, [113]

were taken under your supervision?

A. Yes, sir.

Q. And at your direction? A. Yes, sir.
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Mr. Gearin : We will offer them in evidence.

The Court: They are numbered?

Mr. Rerat: What are the numbers, your Honor?

The Clerk: 33-A through -K.

The Court: Is there any objection?

Mr. Rerat: No objection.

The Court : Received in evidence.

(Thereupon, X-rays previously marked De-

fendant's Exhibits 33-A through -K, inclusive,

for identification, were received in evidence.)

The Witness: Are these in the same order that

they were in the envelope ?

Mr. Gearin: I tried to get them that way. Doc-

tor.

The Witness: These pictures are always taken

in threes, but the one that is really the most sig-

nificant is the smaller picture and the side view\

X-rays are shadow pictures. They are shadows of

bones, and from a side view the vertebrae appear

rectangular. The verterbae appear rectangular. They

are rectangular shadows. When we come up here to

this level, we see a little roughening up here [114]

(indicating), and that is what we call arthritis. We
are particularly interested in this lower joint. In

order to get a direct view of that we take another

picture and see the whole spaces here. This space is

wade; this space is wide; and this space is very

narrow.

Q. Now, the last photograph that you have

there, Doctor, bears what number, please, in the

view box? A. This?
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Q. Yes, sir. A. 33-A.

Q. Doctor, would you take one of the photo-

graphs which you took, X-ray photographs, after

the fusion, say, the last photograph that you took*?

A. These are not in the same order that they

were. This is 1955. Were there any more in that

envelope? This is one right here.

The Court: That is Exhibit

The Witness: Just a second here, there should

be a small one to fit that. Is there another small one

in that envelope? No, those are not the ones.

Q. (By Mr. Gearin) : Now that number, please,

Doctor, is what? A. 33-J.

Q. What does the X-ray picture portray?

A. Well, this shows the same joint that I showed

just a [115] minute ago. This is still narrowed here,

and now you can see a mass of bone in the back

here. The way this fusion is done is to—we don't

operate right in the, into the joints. The operation

is done in the back and the back portion of the

vertebrae, what we call the spinous process and

the lamina, the structures in the back. They are

fused. A bed is prepared, and then bone is removed

from another part of the body over here on the

crest of the hip bone, and that is used as fusion

material. It is packed in there, and finally that

grows together. See, there, right there between this

bone and this bone, this piece. This is still narrow.

You do not touch that part. There is no need to.

(Indicating on X-ray.)

Q. Doctor, from your treatment and examina-
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tion, did you have an opinion after the fusion

whether or not the man could return to work ?

A. The last time that I saw him

The Court: The question is did you have an

opinion, Doctor?

The Witness: Yes, sir.

Q. (By Mr. Gearin) : What was your opinion?

A. Well, I thought that he could return to work,

and I thought that he was grossly overweight, with

the complaint of these knees and so on so I thought

he should go back and see his medical doctor and

have an examination and see if [116] there was any-

thing he could do for him. That is the last that I

saw of him.

Q. With specific reference to the back.

A. I thought he would be able to return to work

the last time I saw him, in answer to that question.

Q. At the time of your last examination, Doctor,

what was his condition with regard to an unstable

low back compared with, say, the last time you saw

him before this accident of February of 1955?

A. Well, he had had the benefit of a fusion op-

eration to stabilize that joint, which he had not had

before.

Q. Did that improve the situation, make it

stable, or what is the effect of a fusion operation?

A. That is the effect of it, to make it stable.

Q. What is the effect of such stability with ref-

erence to any pain or disability which exists by

reason of prior instability?

A. So far as that particular joint is concerned,
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it stabilizes the joint and should remove the pain

there.

Q. Now, was there any movement at the fusion

site at any time that you examined this man?
A. No.

Q. I was wondering if the Clerk would hand to

Dr. Carlson X-rays that were taken at the direction

of Dr. Montgomery. Have you seen those X-rays

here during the noon hour, Doctor? [117]

A. Yes, sir.

The Court: They will be Exhibit 12-A, -B, and

so forth, Mr. Clerk.

(Group of X-rays marked Defendant's Ex-

hibits 12-A, -B, -C, -D, -E, and -F.)

Q. (By Mr. Gearin) : Doctor, what do they call

it when they bend forward?

A. That is called flexion.

Q. What is it when they bend backwards?

A. That is called extension.

Q. By taking an X-ray picture of flexion and

extension at the site of a fusion, can you determine

by the X-ray pictures superimposed, one upon the

other, whether or not there is any motion joint site,

in the fusion situs?

A. Yes, you can. That is the reason that the

pictures are taken, and, of course, if they superim-

pose perfectly we then feel that there is no motion

there.

Q. Take the pictures of flexion and extension

taken by Dr. Montgomery, superimpose one upon
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the other in front of the view box, and tell us what,

if anything, you find with respect to any mobility

in the joint. Will you call the number out, please.

Doctor, as you use these '?

A. 12-C, these are similar projections to which

we just were looking at in the other pictures. This

is marked ^^ flexion." It was taken when the patient

was bent this way. [118] This one is marked ^^ex-

tension," which was taken when the back was this

way (indicating). Now, the operation involves only

one joint, just the last joint, the lumbo-sacral joint,

this one right here, and if we start in with that

The Court: Now you are in the act of superim-

posing one exhibit on top of another. Tell us which

exhibit is which now.

The Witness: I am superimposing 12-B and 12-

C. Now those are superimposed, I believe, as ac-

curately as it is possible for them to be. This is the

shadow of the sacrum. This is the shadow of the

fifth lumbar, and I am unable to tell that there is

any difference, that is, there is no overlapping of

shadows. When you go up above here, there is over-

lapping of shadows where the joints are normal

and where there would naturally be some motion.

Q. (By Mr. Gearin) : Did you fuse other joints

other than L-5 and -6? A. Just the one.

Q. Then, Doctor, if you will resume the stand.

Doctor, the fusion which you performed Avas neces-

sitated by what"? What caused you to perform the

fusion operation?
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A. Painful, what we call a lumbo-sacral joint. It

is the last joint.

Q. Is that a condition that you treated him for

in 1953?

A. I examined him in 1953. I didn't operate

until 1955. [119]

Q. But the condition that you found in 1953 was

the painful joint?

A. He had a painful joint then, too, yes.

Mr. Gearin: You may inquire.

Cross-Examination

By Mr. Rerat:

Q. Doctor, as I understand it, you were working

along with Dr. Mundal on this matter; is that cor-

rect? A. That's right.

Q. Who is Dr. Mundal?

A. Dr. Mundal is a company doctor with the

Northern Pacific Company.

Q. Northern Pacific TeiTainal; is that correct?

A. Company doctor.

Q. Company doctor.

A. Yes, he does work for the Northern Pacific.

He does not limit his work to that, of course.

Q. When you saw him in 1955 did you know at

that time that he was released by the doctor and

that he went back to work, had no more trouble

from that time up until the time of the accident

on February 6, 1955?

A. Well, I have no record of his work records.
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Q. Yes. Doctor, in 1955 then you saw him

again: is that correct? A. That's right. [120]

Q. In February, I think you said the 17th of

February? A. 17th of February.

Q. Doctor, could I see your notes that you have

been referring to, please? A. Yes, sir.

Q. I have never seen them.

The Court: Those are Exhibit 32 for identifica-

tion.

Mr. Rerat: Yes; thank you.

Q. Doctor, I want to ask you a few more ques-

tions about February 17, 1955. Would you rather

have your notes when I am asking these questions?

A. All right.

Q. All right, I may want them again. Doctor,

on February 17th of 1955 you had a history of this

man being involved in an accident on February 6,

1955; is that correct? A. Yes, sir.

Q. Doctor, you made an examination of him at

that time to determine what injuries that he was

suffering from; is that correct?

A. That's right.

Q. You found at that time that he was suffering

from an injury to the left leg?

A. That's right.

Q. Doctor, what was the condition of the leftl

leg at that time when you saw him? [121]

A. Well, he told me that he had had a lot of

swelling there, and when I had saw him he had been

on crutches for two days. You see, I didn't see him

until eleven days after the accident happened.
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Q. Yes, that's right.

A. And he was bearing part of his weight on

his left leg. His knee-joint motion was good. There

was some tenderness on the outer aspect of the leg

below the knee, and he complained of a little pain

under the arch of the left foot. Now, that is in re-

lation to the leg, that is what you are asking about

now?

Q. Yes, and in your opinion, Doctor, were the

injuries that he suffered in this accident that you

saw at the time of your examination on February

17, 1955, were they all to the soft parts and the

muscles and ligaments?

A. Well, the X-rays show not any indication of

any breaks or dislocations.

Q. So the injuries then would be to the soft

parts? A. That's right.

Q. Now Doctor, you also found, did you not, that

at that time he was suffering from a strain of the

sacral joint; did you not?

A. I have a note here that when I examined, I

examined his back as well as his leg, and he was

complaining of a little irritability at this lumbo-

sacral level which was the joint [122] that we have

been talking about.

Q. Doctor, what was your diagnosis at that time

as to what injuries he was suffering from as far as

his back was concerned?

A. He had had a sprain of this joint, and he had
had contusion of the leg below the knee.

Q. Doctor, you felt at that time that as a result
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of this accident that he had a sprain of the Imnbo-

sacral joint; is that correct?

A. That's right.

Q. YeSy and that was indicated, Doctor, by what

on your physical examination?

A. Well, I have no definite notes except that we

put them through certain motions, and I have a

note here that my orthopedic examination reveals

a little irritability at the lumbo-sacral level.

Q. Then, Doctor, did you find any other injuries

that he was suffering from at that time besides the

sprain of the lumbo-sacral region, the left leg in-

jury?

A. And he had a sprain of the ligaments of the

foot.

Q. That was the right or the left foot?

A. Left.

Q. Left foot. Doctor, when you speak of a sprain

of the lumbo-sacral region you speak also, do you

not, of the injury to the muscles and ligaments sur-

rounding those various bones [123] at that particu-

lar region?

A. Principally the ligaments. That is what a

sprain is.

Q. That was eleven days after the accident that

you saw him, I thought you said?

A. That's right.

Q. Then, Doctor, you saw him again when?

A. The next time was on March 31st.

Q. Doctor, after determining that he was suffer-

ing from a lumbo-sacral sprain of the lower part
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of the back, what treatment did you prescribe at

that time?

A. Well, he was complaining more of his knee at

that time. There was no specific treatment for his

back at that time.

Q. Then you saw him again, Doctor, in March?

A. That's right.

Q. Yes, and where did you see him in March ?

A. Where did I see him?

Q. At your office or at the hospital ?

A. At the office.

Q. At the office, and at that time did you ex-

amine him to determine how the sprain of the

lumbo-sacral region was progressing?

A. I did.

Q. What did you find was the prognosis at that

time?

A. Well, at that time he was continuing to wear

a belt, and he had some, he had irritability at this

same joint on [124] putting him through the usual

tests, and I thought at that time because he was

having some little pain in the back of his leg that it

would be better to put him at rest and put weights

on him, put traction on him, which was done.

Q. Doctor, you ad^dsed with Dr. Mundal, did

you not, that he be sent to the Good Samaritan

Hospital? A. That's right.

Q. He was there from March 31st until some

time in April? A. April 13th.

Q. During that time was he under your care

and Dr. Mundal's care? A. Yes.
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Q. Doctor, while he was there his treatment was

what you medical men refer to as traction?

A. That's right.

Q. And they are apparatuses put over the legs

and weights that come down over the legs so as to

try to stretch the muscles; is that the purpose of

putting traction on?

A. The purpose of putting traction on is to sepa-

rate the joints a little bit, pull them apart a little

bit, and in 1953 when he was

Q. 1955 ?

A. 1955. At any rate, when this was done we

were using traction in which the apparatus is put

on the legs, straps are put along both sides of both

legs, and then the pulley [125] is attached to the

bottom of that with a weight so that there is a con-

tinuous pull on the legs. We do not use that method

so much any more. There is another method that

works a little better in which we put a girdle around

the pelvis and pull directly on the girdle. It does

the same thing, but it is a little easier on the patient

because they do not have to have their legs tied up.

Q. But it was that method?

A. Yes, it is the method, it is the traction

method no matter how you do it.

Q. Doctor, after he was discharged from the

hospital did he remain still under Dr. Mundal's

care, as far as you know? A. He did.

Q. Then you had occasion to see him when?

A. Well, I saw him in May of 1955 again.

Q. Then you saw him in October of '55 ?
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A. Yes, he was wearing a better corset and said

the pain Avas really all gone. Those were his notes

as far as his back was concerned. He was princi-

pally concerned about his knee, and so I injected

the knee again with hydrocoritan and that again

gave him relief.

Q. Then you saw him again several months

later; did you nof?

A. Yes, I saw him in August; yes, sir.

Q. At that time you advised him to go to the

hospital for a fusion operation? [126]

A. Well, not right then. I saw him a time or two

after that, and then later I advised him to go to the

hospital for a fusion operation.

Q. Could I see your notes just at that point?

(Document handed to counsel.)

Q. Do you want to refer to your notes again,

Doctor? I just want to ask you about the opera-

tion.

(Document presented to the witness.)

Q. Who performed this fusion operation. Doc-

tor, besides yourself—Dr. Mundal? A. No.

Q. It was just you?

A. I performed the operation. I have an asso-

ciate who works with me.

Q. He works with you all the time; does he not?

Mr. Gearin: That is just a nodding answer. I

think the Court wants to hear the answer.

Q. (By Mr. Rerat) : Let me ask you this, Doc-

tor. Did Dr. Mundal work with you?
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A. No, sir.

Q. Was he with you when the operation was

performed in this case?

A. I don't believe that he was. Dr. Mundal does

not do surgery.

Q. I see. After you had completed the fusion

operation, [127] then you put this solid plaster of

Paris cast on his back; is that correct?

A. That's right, put it around his body.

Q. Well, that extended from right about the

armpits down to the hips? A. Yes, sir.

Q. He was in the body cast for how long a

period of time ?

A. Well, the cast—we don't put a cast on imme-

diately. We have to wait until the incisions heal.

There are two incisions that heal in about two

weeks. The cast was applied on October 21st, and

he wore this cast until January 6, 1956.

Q. Then you took it off that time ?

A. Yes.

Q. Doctor, you have not made an examination of

him or have been requested to since then?

A. I did not understand the question.

Q. I say, have you been requested to make an

examination of the plaintiff since, I believe, since

April of 1956 ?

A. No, I have not been asked.

" Q. It is the last time you made an examination?

A. That's the last time I have seen him.

Q. To treat him; is that correct?

A. That is correct.
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Mr. Rerat : That is all.

Mr. Gearin: Thank you, Doctor.

Mr. Rerat: Thank you, Doctor. [128]

The Court: Please step down.

(Witness excused.)

The Court: Your next witness?

Mr. Gearin: Defendant rests, your Honor.

The Court: Any rebuttal?

Mr. Rerat: May we just have a minute. I will

call Mr. Reiner for just a question.

FRANK REINER
plaintiff, recalled for rebuttal testimony, was ex-

amined and testified as follows:

Direct Examination

By Mr. Rerat:

Q. Mr. Reiner, you were in court and saw some

motion pictures which were taken by the defendant

of you this morning ? A. Yes, sir.

Q. In one of the pictures it showed that the hood

of your car was up? A. Yes, sir.

Q. Will you tell us what caused the hood of your

car to be up?

A. I went shopping to Fred Meyers on 39th

Street, and there is a building that is—^you drive

right in the building, leave your car and then you

go in, do your shopping. When I come out of there,

I was in there approximately 15 minutes, I guess,

anyway, and proceeded to get in my car, and

it [146] started jerking. I didn't know what was
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the matter. It was practically a new car, and I

never had any trouble mth it. I knew there was

something wrong, and I couldn't figure out what it

was. It's an eight cylinder Ford Ranch Wagon. So

anyway it was bad weather. Being I am not too

good on getting around outside like that, and so I

had kept it and I had drove at the Safeway which

has a store on 39th and Powell and so I drove up

just an instant, and I stopped. I knew there was

something wrong with the car because it was just

jumping and jerking all the time, and so I opened

up the hood on my car, which if you just press it

down there, a five-year-old child, the hood just gave

right there. Then you can get hold of it, and there

is springs there, goes up. Meanwhile, there was a

couple guys come out of the store, and I didn't

know what was the matter, but I left my motor run,

and you could see that one of the wires—these are

a kind of wires that is riveted on, they are hard to

come off. They won't come off by themselves. One

of these wires was laying against the motor, and

you could see the spark flying there on that.

So there was a man come out, which you seen in

the picture, and he had a bundle in his arm. He
come up, he says, ''What is the matter?" He says,

''Oh, I see your trouble right there." He says, "You
have got a short. Your wire is off of there." So I

stepped around to that [147] side and saw another

one off on the other side and more in a complicated

place so I told the man, I says, I can't—I shut the

motor off. I can't get in there to put that back on

there. You have to stoop to get down in there. That
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is what they figured on probably getting, a pretty

good picture, but I didn't do it. The man that was

there, he put the wire on there, and he also put the

other wire on there.

Mr. Rerat: That is all.

Mr. Gearin: T have no questions.

The Court : You may step down.

(Witness excused.)

Mr. Rerat : Your Honor, the plaintiff would like

to offer in evidence the amendment to the original

Complaint that was filed.

The Court: The amendment will be—compris-

ing part of Exhibit 30 heretofore received in evi-

dence as part of the Complaint.

Mr. Gearin: Yes, your Honor.

The Court: The supplement to the Complaint.

Mr. Clerk, will you have it so marked'? The supple-

ment will be Exhibit 30-A in e^ddence.

(Document above referred to was thereupon

marked Plaintiff's Exhibit 30-A for identifica-

tion and received in evidence^) [148]

Mr. Rerat: Plaintiff rests, your Honor.

Mr. Gearin: No further rebuttal. [149]

CLOSING ARGUMENT

Mr. Gearin : I can understand why they brought

Mr. Rerat back here from Minneapolis because he

certainly makes a beautiful argument to you people.

I am going to talk very briefly without the aid of
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anything but asking you to recall what the evidence

is in this case.

I am going to talk first about liability and about

the participation of Mr. Reiner in this accident.

Counsel says that he did not know what was going

on; he didn't know what they were going to do.

Well, is that true'?

The plaintili*, Mr. Reiner, said that he knew they

were going to go back. He admits so stating at the

time of the hearing to which his attention was di-

rected. Mr. Moore told him so, and Mr. Bray says

he recalls it.

Now, you may want to believe counsel that those

who work for the railroad tell the truth and those

who do not do not or vice versa, but the plaintiff

himself admitted stating shortly after the accident

that he knew that they were going to back up.

Contributory negligence is what I am talking

about when I talk about the participation of Mr.

Reiner in this movement. By contributory negli-

gence, that means what did he do that was wrong. I

am going to tell you what, in our opinion, he did

that was wrong, and then I am going to tell you a

little bit later the evidence in support of it. [150]

My little talk to you this afternoon is going to be

rather disjointed because I have to answer Mr.

Rerat. I don't know what to say until he gets

through, and so I have to go along with what he

has to say.

First of all, we charge him with failure to keep a

lookout, and what is the evidence on that ? The evi-
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dence is this. I asked Mr. Reiner, ^^Did you look out

at all?'' He said, ''No.'' He failed to turn on the

windshield wipers, and they were there. He said he

couldn't see out, but Mr. Moore could see out. When
he turned the headlight on bright before, Mr. Rei-

ner told him to turn it on dim. He failed to stop the

train by using the emergency bell. He failed to

warn the engineer.

You might say that he had nothing to do with this

at all, but the buzzer was there, and he had used it

before. Now regardless of all the testimony brought

in by the other witnesses of the plaintiff that Mr.

Reiner had nothing to do with and couldn't handle

a single gadget, he admitted that he had used the

buzzer before, and Mr. Bray had seen him use it.

He failed to assume control, and I will come to

his duties in a moment. He directed the hostler-

helper—that is Mr. Moore—to turn the big head-

light from bright to dim, and both Mr. Bray and

Mr. Moore say that is true. [151]

He jumped from the diesel unit when there was

no justification or excuse therefor.

Outside of being maybe shaken up, Mr. Bray and

Mr. Moore were not hurt in the accident. Mr. Rei-

ner was hurt when he jumped, and he was not hurt

in the collision.

I refer you to the statement that w^as obtained

from him, which bears the witnessing signature of

his Brotherhood representative, and Mr. Reiner did

not tell you that there was one single sentence in

there that was not true, and it is right in here, ''I

got hurt when I jumped."
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There are two complaints in this case, one of an

earlier case and the present case, and both of them

have been verified under oath, and Mr. Reiner

makes the allegations in each one of those that he

jumped and he got hurt when he jumped.

*^I was following the provisions of Rules 106 and

108." You have the rule book. You determine that.

We charge that he failed to turn the bright beam of

the rear headlight of the diesel unit. That is the

same thing as to tell him to turn it on dim.

Counsel has made heated references to the Fed-

eral Employers Liability Act. All that means is

that if a railroad negligently causes a man to be

hurt they ought to pay him for damages, that is all,

and there isn't anything different than that. It does

not mean that we owe everything. It [152] doesn't

mean that we ow^e these fantastic claims that have

been built up by two times two equals four, times a

hundred, and then you can come out with any kind

of figures, as much as you want. It means if the

railroad causes a man to be hurt they compensate

him for his injuries. If he participates in it, his in-

juries and damages are depreciated, cut down, to

the extent of his participation, and that is all that

it means.

Another facet of counsel's argument about he

^^ didn't see the red and the green light of the switch

stand," these are the facts because Mr. Reiner said

so, and I will take his word for it because I think he

is the only one who testified to it, that they stopped

twelve to fourteen car lengths back over from the

accident point. Then we know that the train crossed.
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Then we know that they started up on the backward

movement. They were down there four of five min-

utes. Do you recall that, and I asked Mr. Reiner

how long. Then I refreshed his memory, and he said

maybe four or five minutes, maybe less. Then they

started up, and they make the accusation that that

light was red or green or whatever it was, and they

should have seen it, but Mr. Reiner didn't even look

because I asked him, ^^Did you look, keep a look-

out?" He said, ^^No."

Moore is accused of not having any instructions

about telling Mr. Reiner what was going on. The

engineer told him [153] what to do. He went up

there, and he told Mr. Reiner what the movement

was going to be, which fact Mr. Reiner admitted,

and he said, ^^He didn't have to tell me. He knew
I would do it."

The impassioned plea is also made again that Mr.

Reiner cannot work. Now, these are the facts, that

after 35 years of service with the company he has

taken his pension. He has his house trailer, and he

loves to go hunting and fishing in the outdoors.

Certainly, that is a laudable purpose, and that is

something perhaps every man would like to do, but

the incentive for his working is gone. He can do

now what he wants to do, and the evidence of this

case is that he has done that. He has gone deer

hunting, and it is not a spur of the moment thing

because in last March he got his hunting license,

and he fishes regularly in the fishing derby and the

salmon derby. Those of you who have ever cau^-ht a
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salmon, you may know that a person with a bad

back cannot fight and land a 31-pound salmon.

We are criticized because we did not call the en-

gineer. Mr. Rerat has subpoena power. Certainly,

he could go down and get any employee of the Ter-

minal Company he wants, and he got some others,

none on the train crew, none who were there at the

time with the exception of one fellow that was on

the other train. Doesn't that sword cut both

ways? [154] If he wanted the engineer, he could

have had him here if he was available, and he knows

why he was not called as well as I do.

Now, about Dr. Mundal, he was not called because

he is not a surgeon, and he did not perform the

operation, that is why, and if Dr. Mundal had any-

thing to say different that Dr. McMurray they cer-

tainly would have had him here.

They talk about the man's heavy work, but bear

in mind this, that Dr. Carlson in 1953 knew that he

had this back, and he told you that with that back

as it was in 1953 he was bound to have trouble with

it.

Here is another thing. The plaintiff told Dr. Carl-

son that he had hurt his back lifting something and

that his back had been bothering him, and did Mr.

Reiner deny that? Did he say, ''No, I didn't tell

Dr. Carlson that I had hurt my back?" No, because

it was true. This man had a back that had been

bothering him for a long time, and he was operated

on it—and what he was operated on for was the

same thing that he had been bothered with before,

and that was that unstable vertebra which Dr. Carl-
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son pointed out on the X-ray and said, ^^Here it is/'

and that, ^^I would think, assume, and have an

opinion that that back as it was then would have

given him trouble if he had gone on doing heavy

Avork/' [155]

What is the responsibility of the plaintiff in this

movement? His obligation was to protect the end.

He had an obligation to exercise, and as even one of

the witnesses that were called against us said, he

pilots the train. What did he do? He did nothing

whatsoever. He didn't even look out to see what was

down there.

Now, we have seen in this case claims for large

sirnis of money. We have seen in this case claims

for all the experts. We have seen claims for injury,

and whether or not those claims are made in good

faith, whether they are really sincere, let me read

from a complaint filed in this court on April 4, 1956,

which Exhibit No. 31. I am reading Paragraph 7:

''That in an effort to relieve and heal himself of

said injuries plaintiff has been compelled to expend

a considerable sum of money for medical, hospital,

nursing care, etc., and in the future will be com-

pelled to spend a considerable sum of money for

said purposes, the exact amount of which cannot be

definitely determined at this time."

Again in another complaint filed in this court in

October 31, 1956, we have this language, the same

thing, that he has expended considerable sums of

money, which is absolutely not true at all. There is

no testimony in this case that Mr. Reiner at any

tim(^ has paid or has become obligated to pay for
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any treatment that he has ever received, [156] even

going back to 1953.

Now, is that—do they come before you here with

a legitimate? ^'I sprained my back when I jumped."

How much is that worth?

Now, another thing, and I am going to talk to

you a little about, a little bit more about that be-

cause I know Mr. Rerat is probably waiting for me

to comment about it, and that is this : We are going

to be criticized because we had motion pictures

taken of Mr. Reiner. We are going to be criticized

for that. I am going to say to you that the reason

it was done was to fight fire with fire, to protect our-

selves so that this matter could be fairly and hon-

estly above-board placed in front of you and each

one of you twelve people see what the net result is,

what the score is going to be; fight fire with fire.

Is there some reason w^hy we have had one, two

lawyers from Minneapolis, one from Seattle, one

from Portland trying this case for the plaintiff with

large photographs, aerial views, blown-up things

like those claims in a complaint for considerable

sums of money, for doctor and hospital bills when

there is no justification or reason for it ?

Mr. Rerat: Just a minute, Counsel. I want to

object to such testimony on the grounds it is preju-

dicial, your Honor, and ask that the Jury be in-

structed to disregard it.

' The Court: Proceed. [157]

Mr. Gearin: Now, you note the drawing of the

tracks is given. Why is it that this case has to be

built up in that manner with two aerial photographs



Northern Pacific Terrninal Co, 213

which we all know they don't come by easily. Can't

we have a photograph of the wreck out there ? Why
do we have to have one of this big—they are exag-

gerated, you can see.

Now, I am going to talk very briefly about Dr.

McMurray. Sometimes these things slip, and one

of them is this. You recall Dr. McMurray said that

when the plaintiff came in his office he walked per-

fectly. He used the word, something about ambula-

tory. Do you recall thaf? And he said he walked

perfectly. Has the plaintiff today, has the plaintiff

yesterday walked perfectly? Has he walked in the

same manner as he w^alked in the motion pictures

that were shown to you that were taken a few

weeks ago on the times when we had the photogra-

pher-investigator go out ?

About Dr. McMurray. They say why didn't—we

didn't know until yesterday until I asked Mr. Reiner

who he had been to for examination that they sent

him all the way up to Seattle to have a doctor ex-

amine him there, just look at him, not treat him.

Does that indicate that perhaps this is an idea, some

idea to build this thing up to proportions which it

does not deserve % [158]

Dr. Cohen, Dr. Grossman, and who else, and it

was not until last week by shopping around they

finally found a doctor who would come before this

jury and say this man is hurt. That is why, and I

think the obligation is upon Mr. Rerat to explain

to the Jury why they had to shop around to find a

doctor when they didn't call the one in Seattle thev



214 Frank Reiner vs,

didn't call the second one, they didn't call the third

one, and, finally, only last week did they find one.

Dr. McMurray told you that there was movement,

and he says you could detect it by superimposing

the radiographs one upon the other. Did Dr. Mc-

Murray compare those pictures, set it up and said,

^^We will take one and we will put it on top of the

other, and we will show you what I mean that there

is a movement"? Now, he didn't, but Dr. Carlson

did, and you will have those X-rays with you. You

take a look at them and see which doctor's testimony

is worthy of belief. If. Dr. McMurray could have

demonstrated in those X-rays any movement in that

man's low back, he would have done so. He pre-

ferred not to do so. He didn't want to put one on

top of the other because it would prove to the con-

trary. Dr. Carlson did so.

What is involved in this case? It involves a case

where one train's rearend backs and runs into an-

other train. Somebody certainly was off base. Some-

body certainly made a mistake here. They were

doing something they should not [159] have done,

but Mr. Reiner was the one who was piloting. He
pilots trains. That's what they say. He was back

there. He was in charge, according to Mr. Moore.

They were back there talking. He should bear the

responsibility of his failure to look out, for his

failure to guard the rear end, failure to act as a

reasonably prudent person. He is in it as well as

anybody else.

' Now, so far as injuries are concerned, we have this

situation : We have a man who two years before the
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accident had got a bad back. That is not disputed.

He had something. The doctor would think that he

probably would have trouble in the future. He was

wearing a brace, and he had worn it for a long time.

This is before the accident. All right, what hap-

pened? In the accident it flared up. Of course, he

jumped and probably hurt his back at the time, but

when he got through he had nothing more than what

he had when he started, and that w^as the net result

of the operation. Dr. Carlson told you that he an-

ticipated the man could go back to doing the kind

of work he could do before if his back had been

stabilized, after his back was stabilized, and why
did he stabilize that back, fuse it? It is to prevent

the motion which made it unstable. It was unstable

before this accident.

I have perhaps talked too long. I have tried not

to. You have been on juries for a long period of

times. You have been here for some time, I know,

and you probably have seen people that were hurt,

people that were badly hurt, people [160] who had

something the matter with them, and I suggest to

you that Mr. Reiner has earned a well-deserved rest

because he is now pensioned. He can do the things

he has always wanted to do. He can hunt and fish

all the time, but I don't think in fairness that you

people should say that we should be penalized or

that we are responsible for his condition of per-

manent disability when the evidence is uncontra-

dicted that he hurt his back a long time ago. Thank
you.

[Endorsed]: Piled February 21, 1957. [161]
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[Title of District Court and Cause.]

DOCKET ENTRIES
1956

Oct. 31—Filed complaint.

Oct. 31—Issued summons to marshal.

Nov. 5—Piled summons with marshal's return.

Nov. 7—Piled answer.

Dec. 3—Entered order setting for trial on Jan. 22,

1957.

1957

Jan. 16—Entered order cancelling trial date of Jan.

22nd and resetting to Jan. 21st and as-

signing to Judge Mathes.

Jan. 18—Issued subpoena and 4 copies to attorneys

for plaintiff.

Jan. 18—Piled petition for subpoena duces tecum.

Jan. 18—Piled and entered order for subpoena

duces tecum. Issued to marshal.

Jan. 21—Issued subpoena and 2 copies to attorneys

for defendant.

Jan. 21—Piled supplement to complaint.

Jan. 18—Pretrial conf. had. Order allowing special

admission of Eugene Rerat for this case.

Jan. 18—Entered order allowing plaintiff's motion

to amend complaint.

Jan. 21—Jury empaneled and sworn. Record of

jury trial, evidence adduced. Entered

order denying plaintiff's motion to strike

portion of oral testimony.

Jan. 22—Record of further jury trial. Evidence ad-

duced.
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1957

Jan. 23—Record of further jury trial. Jury in-

structed and retire at 10:17 a.m. Entered

order that the court's instructions be filed

and sent to the jury. Entered order for

jury meals. Jury returns with verdict 3 :32

p.m. Entered order to file and enter ver-

dict as returned for defendant and to enter

judgment on the vredict with costs to de-

fendant.

Jan. 23—Filed jury's request for court's instruc-

tions.

Jan. 23—Filed court's instructions.

Jan. 23—Filed and entered verdict for deft.

Jan. 23—Entered judgment on the verdict with

costs for deft.

Jan. 30^—Filed motion for new trial.

Feb. 11—Entered order setting hearing on ptff's

motion for a new trial for Feb. 21, 1957,

10:00 a.m.

Feb. 21—Filed partial transcript.

Feb. 21—Record of hearing on motion for new trial.

Motion taken under advisement. Entered

order allowing pltf. 15 days in which to

file memo from date of receiving com-

pleted transcript and allowing deft. 10

days thereafter.

May 31—Filed plaintiff's memorandum in support

of motion for new trial.

May 31—Filed reporter's partial transcript.

June 14—Mailed file and reporter's transcript to

Judge Mathes.
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1957

June 12—Filed brief of Northern Pacific Ter-

minal Co.

June 24—Piled and entered order denying ptffs.

motion for a new trial and ordering Clerk

to mail copies of order to attorneys.

July 16—Piled notice of appeal.

July 16—Piled cost bond on appeal.

July 16—Piled plaintiff's designation of contents of

record.

July 16—Piled plaintiff's statements of points.

July 16—Piled motion for transmittal of original

exhibits.

July 16—Piled appellee's designation of additional

portions of record, etc.

July 17—Piled affidavit of service of notice of ap-

peal, etc.

July 25—Piled and entered order for transfer of

Exhibits Nos. 1, 5, 13, 21.

[Title of District Court and Cause.]

CERTIPICATE OP CLERK

I, R. DeMott, Clerk of the United States District

Court for the District of Oregon, do hereby certify

that the foregoing documents consisting of Com-

plaint ; Answer ; Supplemental complaint ; Motion to

strike portion of oral testimony of Prank Reiner,

etc.; Verdict; Order to enter verdict as returned

for defendant and Order to enter judgment on the

verdict for defendant with costs; Motion for new
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trial; Order on plaintiff's motion for a new trial;

Notice of appeal; Cost bond on appeal; Plaintiff's

statement of points; Plaintiff's designation of con-

tents of record on appeal; Appellee's designation

of additional portions of the record, etc.; Order for

transmittal of original exhibits and Transcript of

docket entries, constitute the record on appeal from

a judgment of said court in a cause therein num-

bered Civil 8874, in which Frank Reiner is the

plaintiff and appellant and ISTorthern Pacific Ter-

minal Company of Oregon is the defendant and ap-

pellee; that the said record has been prepared by

me in accordance with the designations of contents

of record on appeal filed by the appellant and ap-

pellee and in accordance with the rules of this court.

I further certify that the reporter's transcript of

proceedings will be forwarded at a later date. All

exhibits are being forwarded by O'Neill Transfer

Company.

I further certify that the cost of filing the notice

of appeal, $5.00, has been paid by the appellant.

In Testimony Whereof I have hereunto set my
hand and affixed the seal of said court in Portland,

in said District, this 9th day of August, 1957.

[Seal] R. DeMOTT,
Clerk

;

By /s/ THORA LUND,
Deputy.
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[Endorsed]: No. 15677. United States Court of

Appeals for the Ninth Circuit. Frank Reiner, Ap-

pellant, vs. Northern Pacific Terminal Company of

Oregon, a Corporation, Appellee. Transcript of Rec-

ord. Appeal from the United States District Court

for the District of Oregon.

Piled August 10, 1957.

Docketed August 21, 1957.

/s/ PAUL P. O'BRIEN,

Clerk of the United States Court of Appeals for the

Ninth Circuit.



No. 15677

Winitth States:

Court of appeals^
Jfor ttie iBtintl) Ctrntit

FRANK REINER,
Appellant,

vs.

NORTHERN PACIFIC TERMINAL COMPANY
OF OREGON, a Corporation,

Appellee.

Supplemental

^van^txipt of 3&ecorb

Appeal from the United States District Court

for the District of OrCon.! I CT f^

MAR 12 1958

PAUL p. O'BRI ENi Clerw

PhUlipt & Van Ord*n Co., 4th & Berry, San Francisco, Calif.—2>28-58





No. 15677

Mniteb States

Court of Sppealg
jfor tije ^inti) Circuit

PRAJSFK REINER,
Appellant,

vs.

NORTHERN PACIFIC TERMINAL COMPANY
OF OREGON, a Corporation,

Appellee.

Supplemental

3Dransicript of 3^ttovh

Appeal from the United States District Court
for the District of Oregon.

Phillips & Van Orden Co., 4th & Berry, San Francisco, Calif.—2-28-58





Northern Pacific Terminal Co. 221

(All parties having rested, the following

proceedings were had:)

The Court: We will take a brief recess at this

time, Ladies and Gentlemen of the Juiy. You are

excused, subject to call and subject to the admoni-

tion heretofore given you.

(The jury having retired for a recess, the

following proceedings were had:)

The Court: Is it stipulated. Gentlemen, the

jury have retired from the courtroom^

Mr. Rerat: Yes, your Honor.

Mr. Gearin: Yes, sir.

The Court: Have you gentlemen had an oppor-

tunity to look over the suggested instructions in the

case ?

Mr. Gearin: Yes, sir.

Mr. Rerat : We have two additional instructions,

your Honor, that we would like to submit.

The Court: Have you looked over the Court's

proposed instructions?

Mr. Rerat: Yes, your Honor, I have.

The Court: Do you still have two more to offer?

Mr. Rerat: Yes.

The Court: You may hand them to the Clerk.

Did you serve Counsel with these?

Mr. Rerat: I shall. [2*]

(Documents presented to Mr. Gearin.)

The Court: Is this instruction about the failure

to call a doctor, is that required by the law of Ore-

gon

•Page nmnberiiis appearing at top of page of oiiginal Bepoiter^
Transcript of Record.



222 Frank Reiner vs,

Mr. Gearin : There is some mention in it in that

Frangos case, your Honor, but I do not think that

under the Federal Liability Act that the rule is

strict. I would like the opportunity to comment. In

the rules with regard to F.E.L.A. cases they are

not strict or stringent, but the rule appears, as I

understand it, that most anything goes, and I think

I should be entitled to comment in the same way

that the plaintiiJ could comment on our failure to

call Dr. Mundal.

Mr. Rerat: Well, your Honor, I do not believe

for that case—I think there should be some limita-

tion.

The Court : I do not know whether these doctors

are available or not. You are asking me to instruct

the jury that the doctor is available for both sides.

So far as I know, he may be dead. The record does

not show where he is, but even if the record did

show I would not be inclined to give that instruction

imless I was compelled to do so by precedent.

Mr. Gearin : Well, that is the point, is that they

would be equally available to either side. Further-

more, I didn't know about it until yesterday when

I got him on cross-examination, just whom he had

been to.

The Court: Rule 51, as you gentlemen know,

provides: [3]

^'At the close of the evidence or at such

earlier time during the trial as the Court rea-

sonably directs, any party may file written re-

quests that the Court instruct the jury on the
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law as set forth in the requests. The Court

shall inform Counsel of its proposed action

upon the requests prior to their arguments to

the jury, but the Court shall instruct the jury

after the arguments are completed. No party

may assign as error the giving or the failure

to give an instruction unless he objects thereto

before the jury retires to consider its verdict,

stating distinctly the matter to which he ob-

jects and the grounds of his objection. Oppor-

timity shall be given to make the objection out

of the hearing of the jury.'^

I have asked the Clerk earlier to give you a copy

of the Court's proposed instructions as notice of my
intended action upon your respective requests. Be-

fore the arguments to the jury are made, I would be

glad to hear any suggestions with respect to the

proposed instructions, and, of course, those that

are not made to your satisfaction at the time the

instructions are given, why, you may object to in

the usual way before the jury retires.

The Court first would be glad to eliminate any

that [4] you think we can eliminate. Brevity is

always a desirable goal. Have you had an oppor-

tunity to go over them, Mr. Rerat ?

Mr. Rerat : Yes, I have, your Honor.

The Court: Do you have any suggestions?

Mr. Rerat: I think generally that they cover

the points very, very well. The only thing I was
thinking about, and I may be in error about this,

when we were discussing the instructions the other
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day, or yesterday, your Honor, I thought that

—

that would be on, let's see, Page 31 of your Honor's

instructions—rather than have all of the specific

acts of negligence stated in the instructions on

either side, I thought that at least your Honor

was going to give consideration to just having the

general instruction as to negligence and not desig-

nate each one. Now, I may be in error about that.

The Court: I am always glad to do that, Mr.

Rerat, if Counsel do not ask for the jury to be ad-

vised as to their respective contentions.

Mr. Rerat: How do you feel about that? (To

Mr. Gearin.)

Mr. Gearin: Well, if you are going to put his

in, put mine in.

Mr. Rerat: That's right.

Mr. Gearin: I would just as soon go along and

leave them all out because we can argue anyhow\

Ts that all right?

The Court: That will save a great deal of time

if you gentlemen can agree upon it, and we can

eliminate then [5]

Mr. Gearin: 27.

The Court: 27 and 31.

Mr. Rerat : 27 and 31, your Honor.

The Court : Very well ; the record may show, and

the Reporter will copy into the record at this

juncture the Court's suggested Instructions 27 and

31 to show what has been eliminated by agreement

of the parties.

(Thereupon, pursuant to the Court's instruc-

tions above, the following suggested instruc-
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tions were deleted from the proposed instruc-

tions by the Court.)

*^In this case plaintiff contends and alleges that

the claimed injuries for which plaintiff seeks re-

covery were directly and proximately caused or

contributed to by the negligence of the defendant,

its agents, servants and employes other than the

plaintiff as hereinbefore alleged and in one or more

of the following additional particulars:

^'(a) That the defendant negligently oper-

ated and propelled said locomotive in reverse

movement on said track at a high and danger-

ous rate of speed contrary to and in violation

of the rules, customs and practices then and

there in force and effect. [6]

'^(b) That the defendant negligently moved

and operated said locomotive in reverse move-

ment without timely or adequate warning to

plaintiff of its intentions so to do.

^^(c) That the defendant negligently moved

said locomotive at a high, dangerous and ex-

cessive rate of speed, without having it under

control and Avithout keeping a proper lookout

and with disregard for the safety of jjlaintiff.

" (d) That the defendant negligently moved
said locomotive on said track in violation of

the rules, customs and practices then and there

in force and effect.

^^(e) That the defendant negligently failed

to provide and maintain for plaintiff a reason-

ably safe place to work.
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"(i) That the defendant negligently failed

to adopt and enforce a reasonably safe plan

and method of performing said work.

''In addition to denying that any negligence of

the defendant proximately caused any injury to

the plaintiff, the defendant alleges that the plain-

tiff himself was negligent in that: [7]

''(1) He failed to maintain proper or any

lookout.

''(2) He failed to turn on the windshield

swipes of the locomotive before the backup

movement was begTin, or at all.

''(3) He failed to stop the train by the use

of the emergency valve.

''(4) He failed to give warning signal to

the hostler (engineer).

''(5) He failed to assume control of the

backup movement.

''(6) He directed the hostler helper to turn

the backing headlight of the diesel unit from

bright to dim.

''(7) He jumped from the diesel unit when

there was no justification or excuse therefor.

''(8) He violated the provisions of Rules

106 and 108 of the Consolidated Code of Op-

erating Rules and General Instructions.

''(9) He failed to turn on the bright beam

I of the rear headlight of the diesel unit.

''(10) He failed to turn off the interior

domelight of the cab of the diesel unit.
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^^(11) He failed to lower the cab windows

for better visibility. [8]

^^(12) He failed to ascertain the nature or

extent of the unit movement."

The Court : Are there any others "? That is a good

first step. Do you have any others, Mr. Rerat?

Mr. Rerat: I do not have any others right now,

your Honor. The only one that I w^as just thinking

about, and I believe probably that it may serve a

useful purpose in giving it, is your Honor's instruc-

tion in regards to the compensation law of Oregon.

The Court: I will be glad to omit that.

Mr. Gearin: Yes, I wish you would.

The Court: I usually only give that because the

plaintiff frequently is disturbed that the jury may
be confused. I never have thought there was much
merit in the giving of it. It is more likely to con-

fuse than to enlighten them.

Mr. Rerat: We could argue that, your Honor,

that it does not come under the State Compensation

Act?

The Court : Yes, and the other instructions cover

it anyway. The instructions tell them about that.

Mr. Gearin : We set that ground up, your Honor,

under the Ninth Circuit, and the plaintiff by the

same token—my thinking is I don't want to make
conmients during the argument, but then they can

allege, well, if he doesn't get insurance he doesn't

get insurance, he hasn't got any money. That [9]

is very prejudicial to us. Your Honor is instructino-

the jury that if the defendant is guilty of negligence
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and that covers the injury, they have to pay for it.

All right; now, why drag in everything else, that

the man doesn't have workman's compensation and

then there is no way—he doesn't have any wood in

the furnace this winter. I just don't think we should

even mention it.

The Court: We should not have to negate this.

Presumably the jury does its duty. The Reporter

will copy into the record the Court's suggested In-

struction No. 21 by agreement of counsel.

(Thereupon, the following suggested instruc-

tion by the Court was eliminated from the

Court's proposed instructions:)

^'The plaintiff's right to recover as against the

defendant railroad company in this case is governed

by the provisions of the Federal Employers ' Liabil-

ity Act (45 U.S.C., Paragraphs 51-59). The Work-

men's Compensation statute of the State of Oregon

is not applicable in any form to this case. Under

the Workmen's Compensation statute an employe

has a right to recover even though there be no evi-

dence of negligence on the part of the employer.

Whereas under the Federal Employers' Liability

Act, there can be no recovery without proof of

negligence [10] on the part of the employer. Fur-

ther, under the Workmen's Compensation statute,

the amount to be recovered is fixed by statute.

Whereas under the Federal Employers' Liability

Act, it is the duty of the jury to determine, pur-

suant to the instructions of the Court, what dam-

ages, if any, are to be awarded."
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Mr. Gearin: Your Honor, No. 5 also presumes

indirect and direct evidence. I find that a lawyer is

sometimes confused and I would suggest that the

jury is confused enough by the time we get through

the case so that we should omit that instruction.

The Court: Is it No. 6?

Mr. Rerat: That is No. 5, your Honor. I think,

as I read it over, I think that should be given.

Mr. Gearin: Then No. 7, your Honor.

The Court : What about No. 5 and 6 *? Are you in

one picture, so to speak, or talking together? The

plaintiff feels they should be given; is that true?

Mr. Gearin: Well, when we cannot agree on it

we will go to the next one.

The Court: Very well.

Mr. Gearin: No. 7, your Honor, you have al-

ready told the jury what the lawyers say is not

evidence. I think a [11] statement about judicial

notice, the only time that comes in is with regard to

mortality tables, and you are giving an instruction

on that.

The Court: You suggest eliminating the first

two paragraphs?

Mr. Gearin : I suggest omitting the whole of No.

7. This jury has been here several months, your

Honor, and I am thinking just merely of getting

done.

The Court: Yes, I think several of these jurors

have heard me read these before. Do you have any
objection, Mr. Rerat?

Mr. Rerat : Yes, your Honor ; T think
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The Court: We tell them that mostly when we

are empaneling the jury.

Mr. Rerat: I think the first two paragraphs

would be all right to eliminate, but I think the last

two

The Court: Well, at least we got half of it out

of the way. We will eliminate the first two para-

graphs of No. 7. Next?

Mr. Gearin: No. 9.

The Court: Omitted?

Mr. Rerat: I would suggest so.

The Court: No. 10 covers it, doesn't it?

Mr. Cearin: That is correct. That is the only

time we have opinion evidence in the case. [12]

Mr. Rerat: To what?

Mr. Gearin: The only time we have opinion evi-

dence in the case is with reference to the doctors.

Mr. Rerat: I have no objection to eliminating 9.

The Court: Very well. We will eliminate In-

struction No. 9. The Reporter will copy it into the

record.

(Thereupon the following instruction sug-

gested by the Court was omitted from the in-

structions to be given to the jury :)

''The rules of evidence ordinarily do not permit

a witness to testify as to his opinions or conclu-

sions. A witness who by education and experience

has become expert in any art, science, profession

or calling may be permitted to state his opinion as

to a matter in which he is versed and which is ma-

terial to the case, and may also state the reasons
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for such opinion. You should consider each expert

opinion received in evidence in this case and give it

such weight as you think it deserves ; and you may
reject it entirely if you conclude the reasons given

in support of the opinion are unsound. '^

The Court: Is there anything further? [13]

Mr. Gearin : No. 13, your Honor, they know that

already, and while it is a matter of no importance

I am just thinking the shorter we get these down

the more the jury will listen to the instructions

that are given.

The Court: That has always been my view.

(Thereupon the following suggested instruc-

tion by the Court was eliminated from the in-

structions to be given to the jury by the Court:)

''You are not bound to decide any issue of fact

in accordance with the testimony of any number

of witnesses which does not produce conviction in

your minds, as against the testimony of a lesser

number of witnesses or other evidence which does

produce conviction in your minds.

''The test is not which side brings the greater

number of Vv^itnesses, or presents the greater quan-

tity of evidence, but which witness and which evi-

dence appeals to your minds as being most accurate

and otherwise trustworthy."

The Court: No 14 shall we eliminate?

Mr. Gearin: Does your Honor feel it should be

eliminated?

The Court: I do not think it adds anything in

particular to an experienced jury. [14]
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Mr. Gearin: All right.

The Court: I always like to give all these in-

structions to a jury that is new, but this jury, I

don't know how long they have been serving here.

Mr. Gearin: Since the 1st of December, your

Honor.

The Court: 1st of December?

Mr. Gearin: Yes, sir.

The Court: So if there is no objection, we will

eliminate 13. The Reporter will copy it into the

record.

Mr. Gearin: No. 14.

The Court : 14 is in the same category, I suppose,

unless one of you particularly wishes it.

Mr. Gearin: No.

Mr. Rerat: I do not think it helps or hurts,

either one.

The Court: Do you agree, Mr. Rerat?

Mr. Rerat: Yes, your Honor.

The Court : Very well ; we will eliminate 14.

(Thereupon the following suggested instruc-

tion by the Court was eliminated from the in-

structions to the jury to be read by the Court:)

''The testimony of a single witness, which pro-

duces conviction in your minds, is sufficient for the

proof of any fact, and would justify a verdict in

accordance with such testimony even [15] though a

number of witnesses may have testified to the con-

trary if, after weighing all the evidence in the

case, you believe that the balance of probability
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points to the accuracy and honesty of the one wit-

ness."

Mr. Grearin: Now, we get down to 22, your

Honor. I would like to shorten that by about four

lines and that is by reference to the defects or in-

sufficiency of cars, engines and appliances. There

is no safety appliance act here, your Honor. It is

just plain human natures.

The Court: '^'The negligence," and stop there.

Mr. Gearin: ^'The negligence of any officers,

agents, or employes of such carrier."

Mr. Rerat: I think the entire paragraph should

be given. That is my experience. It has always been

given in its entirety.

Mr. Grearin : My point, your Honor, is that there

are lots of things in 45 U.S.C.A., but the only thing

we are involved in here is negligence, human negli-

gence of employes. I am sure that there is no charge

about any defect, nor is there any evidence about

any neglect, defect, insufficiency in machinery,

tracks, roadbed

The Court: Is there any contention except

human error?

Mr. Gearin: That is all, your Honor. [16]

The Court: Just eliminate after in Line 15,

'' employes of such carrier," and just eliminate the

language for the reason of any defect or insuffi-

ciency due to its negligence in its cars, engines, ap-

pliances, machinery, track, roadbed, works, boats,

wharves and other equipment.

Mr. Rerat: All right.

The Court: That will save some time.
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Mr. CTearin: No. 23, your Honor, is just saying

the same thing over again after you have read the

statute. It does not add or detract anything. You

have read the code to them, said we are liable. There

is no question about being a common carrier.

The Court : I think Mr. Rerat will insist on that

one.

Mr. Rerat: That's right. I think that should be

in there.

Mr. Gearin: Very well. Now, on 25, a resonably

safe place to work, I don't know whether or not

that is a charge of negligence, and my memory fails

me on, that, but certainly there is no evidence in

the case that Mr. Reiner's work was fleeting or in-

frequent.

The Court: I don't suppose it adds anything to

24, does it?

Mr. Gearin: There is no contention on our part

that is met by it.

The Court: There is no issue in the case that

—

do [17] you think 25 adds anything to 24?

Mr. Rerat: I do, your Honor.

The Court: Very well; it will not take long to

read.

Mr. Gearin: 26, your Honor, the same reason,

there is no issue about assumption of risk. I think

to give it would be wrong. The only issue is whether

we were negligent, did we cause him injury and how

much, taking into consideration his negligence. As-

sumption of risk is not in the case.

Mr. Rerat: T think that assumption of risk is
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a very important part of any case under the Fed-

eral Employers' Liability Act because

The Court: I will give it. Next?

Mr. Gearin: 36.

The Court: That is a long one on payment.

Mr. Gearin: Yes; well, the first three para-

graphs have to do with doctor and hospital bills,

and while there is a charge that he had to expend

a great amount for it there is no evidence that he

did.

Mr. Rerat: Well, I think that is true. The com-

pany has taken care of the bills.

The Court: All right.

Mr. Rerat : When I say that, I was going to call

the Court's attention to it, and so the first three

—

let's see, your Honor, the first should be out. The

second should be out, and the third. [18]

The Court: All right, starting with '^Time

necessarily lost."

Mr. Rerat: Yes, your Honor; as I take it, it is

the lost wages up to the present time, future loss

of earnings, if any, and then pain and suffering

and injuries.

Mr. Gearin: That's right.

The Court: Very well.

Is there any more we can eliminate %

Mr. Gearin : I do not think so.

The Court: Do you have any further sugges-

tions, Mr. Rerat?

Mr. Rerat: I have none other, your Honor.

The Court: we will take a recess to 3:30 p.m.

(Afternoon Recess taken.)
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(Whereupon the jury returned to the jury

box, and the following further proceedings

were had in the presence and hearing of the

JuiyO

The Court: Is it stipulated, Gentlemen, the

jury is present?

Mr. Gearin: Yes, sir.

Mr. Rerat: Yes, your Honor.

The Court : You may open summation on behalf

of the plaintiff, Mr. Rerat. [19]

Mr. Rerat: Thank you, your Honor.

May it please the Court, counsel for the railroad

company, and you folks who have been selected to

hear and try this matter, I want to say at the out-

set that it becomes my privilege to go over the evi-

dence with you. I shall try to state the evidence as

I remember it. Now, in case I should make any mis-

takes, I am just human, and it will be because I am
just one, and probably my memory does not remem-

ber it perhaps as good as yours, Imt I shall try to

state the evidence as I remember it. I shall also

try to submit fail deductions from the evidence as

the evidence warrants.

Now, here you have a man who has worked for

a railroad company for 35 years, and he is riding

in a double-unit Diesel, traveling on a main-line

track where there are not supposed to be any re-

verse movements made, and when the engineer all

of a sudden stops in that movement without any

knowledge on the part of the herder and then sends

the fireman back with own instructions to see that

—
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to turn on the light and see whether everything is

clear and then give him the buzzer sign to back up,

and the herder—and the fireman leaves the sound

of the cab and goes back, and he is supposed to

have joint operation with the engineer, is supposed

to have a duty to perform to see that everything is

okeh. When he fails to do that and he acts the

way that he did under the circumstances as we know-

that caused this accident, he is liable for negligence

on [20] the part of both the engineer and the fire-

man. The first question that you ladies and gentle-

men will determine is whether there is negligence

on the part of any of the employes of the railroad

company. Then your second question will be any

contributory negligence on the part of the plaintiff.

It is up to the plaintiff to prove negligence on

the part of the other employes or some employe by

proof by a fair preponderance of the evidence. It

is up to the defendant to prove contributory negli-

gence on the part of the plaintiff by a fair prepon-

derance of the evidence; so you have first the ques-

tion of negligence, then the question of contributory

negligence, and then the question of damages. All

those matters are very important, and in order to

determine those fact questions you are to decide

those matters upon the law that his Honor will

give you at the end of the case and the facts that

you hear here.

The Court, I believe, will tell you that this case

comes imder a Federal law of the United States

called the Federal Employers' Liability Act. The
law states that any carrier engaged in commerce be-
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tween the states shall be liable in damages for in-

juries caused in whole or in part through the negli-

gence of any of its officers or any of its employers.

You will note that it does not say the whole negli-

gence, but it says that if the negligence was just

caused in part, then there is a responsibility on the

part [21] of the defendant railway company. The

Court will also tell you that in a case of this kind

that we have this rule of law that is called com-

parative negligence which you do not find in the

case under a state law\ The law^ states that if the

plaintiff, if he should be guilty of a little careless-

ness and if the combined carelessness of the plain-

tiff and the defendant caused this accident, then

the amount of damages awarded to the plaintiff

should be reduced in the proportion to the negli-

gence that he bears. I do not believe that you will

have to consider that because I believe when we

consider the evidence we will see that there cer-

tainly was not any negligence on the part of Frank

Reiner.

Now, the Court will also tell you that negligence

is the failure to do or not to do what an ordinary

prudent person would do under the same oi* similar

circumstances. It does not mean that somebody does

something deliberately. It means that a person prob-

ably for a second or so may be just a little careless.

The Court will also tell you, I believe, that if

this accident was caused by the sole negligence of

the plaintiff—that is Frank Reiner—there cannot

be any recovery, but that was not the case here.

Now, the Court will tell you—the Court will o-o
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on and give you various other instructions, and you

are to apply those instructions to the facts that you

have heard [22] from the witnesses.

In this case now we know that we had involved

in this accident two Diesel engines, and we know

certain facts are not disputed here, so we do not

have any problem on the facts that are not disputed.

We know that Mr. Frank Reiner worked for this

railroad company for about 35 years, and all I have

to say is when a man works for a railroad company

for 35 years continuously he must be a pretty good

man, and that certainly shows that he is the kind of

man whose testimony we can accept and certainly

believe.

He states that he went to work about 3:30 that

evening of February 6th. He says that he did the

work of a pilot-herder-switchman. As was brought

out this morning, there is a difference between a

pilot and a pilot-herder. You heard the difference

as stated this morning. We are considering here a

pilot w^ho was doing pilot-herder-switchman work.

The evidence is that Frank Reiner worked that

day up until about 8:00 o'clock; that at 8:00 o'clock

a Southern Pacific train came through the North-

ern Pacific Terminal; that he cut the train off.

That was a double unit ; that is, it was a continuing

unit, with back to back. He said that it was his job

to cut off the unit and then take it down to Guilds

Lake yard for servicing, which was done. Now, on

the way coming back he tells you that at 17th

Street, that is, about, just as the unit reached 17th

Street he said that the engineer stopped. [23] Now,
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of course, we have to be practical about these

things, and all that we ask is that you use the same

judgment in deciding these matters as you do in

your everyday affairs, the same judgment you use

in 3^our business and you use at your homes. We
know that there was a train approaching on the

mainline track. We know it is against the rules to

make a reverse movement against traffic; we know

that. We know that when that engine stopped there

that Frank Reiner didn't know anything about

why the engineer stopped. Now, mind you, that the

fireman would be on this side (indicating), and the

engineer would be on the right side going in a

southerly direction. We know that when the engine

stopped that the fireman was told only to do this,

and this was the direction that he was—that he was

told by the engineer, that he asked the man to go to

the rear of the cab and to turn the headlight on to

have it clear if some train employes would come

back.

Now, mind you, the engineer, a man whom the de-

fense didn't call, and I don't know the reason why,

but we know probably Counsel can explain it to

you—^he and the fireman were the two men that

were responsible for the operation of that engine.

They were the two men that were supposed to keep

a proper lookout, supposed to keep the engine under

proper control and see that a safe course was fol-

lowed.

Now% first we are going to start right in the [24]

"beginning. Was it a safe course for the engineer to
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follow when he told the fireman just to go back and

do what he told him to do, to go ahead and turn on

the lights and if everything was clear to give, to

buzz him three times to make the movement back-

wards? That was not a safe course because it was

against the rules to make a reverse movement on

a mainline track, such that would be going against

traffic, and I just wonder whether the engineer gave

the fireman those limited instructions. He prob-

ably knew, as Frank Reiner told you, that if he had

known or if they had talked the matter over with

him about making a reverse movement, he would

not have made it, and that is why he was probably

with the company 35 years.

He tells me that when the fireman came back

that he went directly to the rear window. That

would be right even, that would be the front of that

rear cab, would be facing north, the windshield wiper

there, and the light would be right out in front, and

the fireman, by his own story, was not there to fol-

low instructions; that he went immediately to the

front end then and turned on the lights; that he

looked, and he says that everything was clear, that

this switch was green. Now, that is very important,

Ladies and Gentlemen, about this switch here,

whether it was green or whether it was red because

there is a conflict of testimony there. There is no

dispute about this fact that when that [25] fire-

man, that when he came along the westbound main

track, that he was sitting on the west side, and

we know it is not disputed that there was a train

or a cut of cars, of 35 cars approximately, that
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was on the eastbound main track. We know that,

and we know that the engine had its lights on,

and we know that they were going to move from

the eastbound over to the westbound track, and

we know before that train could move from the

eastbound to the westbound track, we know that

this switch had to be lined up, this switch had to

be lined up, and when that switch was lined up

that the movement must be going from the east-

bound to the westbound track, this red light which

sticks up—it's just like as he said, six feet above

the ground—that light would had to have been

red, and whether he turned on the light or he didn't

turn on the light, if he was right up here in front

of the engine where he says he was, why, then, he

could have certainly seen, as I asked, ^* Nothing to

obstruct your view from where the engine stopped

to this light? Nothing at all." He had nothing to

obstruct his \i.ew, nothing to obstruct his view when

he came along there to see that there was an engine

and 35 cars there that were on this other track,

so that as far as Mr. Moore was concerned, if Mr.

Moore had looked he would certainly have seen

the engine down here and the cars, and he cer-

tainly would have seen those cars as he came up

there before the unit stopped. If he had looked, he

certainly [26] would have seen that that switch

stand was red because, as Phillips told you, this

cut of cars, that engine and the cars, only moved,

what did he say, a mile and a half or two miles an

hour, which is about the speed that somebody could

walk.
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Now, the front end of the engine would be up a

considerable distance there at the time of the ac-

cident, so that this engine traveled at two miles an

hour from this particular point over here (indicat-

ing) to a point that would be west of the switch be-

cause the impact took place beyond that where the

engine was located, I believe the testimony is about

the fourth or fifth car, so that we know that one of

the things—that this must have been true without

any question, if he had looked he should have seen

it because the engineer told him to put on the light,

and if he looked he could have certainly seen the

red light. He could certainly have seen these cars

over here, and if he looked and didn't see the red

light that was right up in front, that was his job to

do it. He was just a little bit careless, and he w^as

negligent, a little careless either one w^ay or the

other, either looking and didn't see, or, if he didn't

look, he was still just a little bit careless.

Now, as far as Mr. Reiner is concerned, as he

told you, he says, ^^I knew nothing about any move-

ment." He said that if a movement—this is undis-

puted—if such a movement [27] was to be made,

he says that it would not have been made that way
anyhow. He said, ^^I would have got out of the

cab. First of all, I would have had to have per-

mission to do it because you shouldn't make a move
that way except you have permission." He says,

''If I had permission from the yardmaster, then

I would have walked back and I would have pro-

tected this cross-over switch there, but," he says,

''I knew nothing about it." I guess that fact is ab-
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solutely—that is disputed because when the fire-

man says he didn't receive any instructions to tell

Reiner, he said that he went right back to where

the light was, but, of course, it seems to me human

nature when somebody is responsible for an ac-

cident causing injury to somebody, it seems to be

human nature to say, ^^Well, oh, no, it wasn't my
fault. I am not to blame for it." I think that that

is generally true, and that is why, as far as Moore

is concerned, he and Myers were in charge of the

engine, they were responsible for this accident, and

now he says that he got back there, he says that

he told Mr. Reiner that he was going—that they

w^ere going to back up. He didn't tell them what

they were going to do, back up a couple of feet or

so.

Reiner says he knew nothing as to what the move-

ment was going to be until when he heard the buzz-

ing, the three buzzing sounds. Then he says the unit

started back, and he says it was just a matter of

seconds, which is right now. [28]

Just visualize that here is a movement that is

not supposed to take place. Here is Reiner back

there and before, he said, he had a chance to do

anything—he hollered or was about to holler,

'^Hold 'er"—before he had a chance to do any-

thing there was a collision, and that is verified by

Mr. Moore. Moore said it Just happened just like

that, within a couple of seconds. Mr. Moore forgot

one thing. If it happened just as he said it did, just

a matter of seconds, then either he would have seen

this movement down here, or he would have seen
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that light that was red because there could be no

movement made until the switch was red.

Now, there is Mr. Bray. Mr. Bray had nothing

to do with the operation of the engine either, and

we put on these men who are still with the com-

pany, men that have worked for the Terminal

Company for years. You saw them here. There was

three men, and every one of those men stated what

the status of a herder was. They said that a herder

has nothing to do with the operation of an engine.

A herder cannot even touch one of those gadgets

on the engine because that is not his job, and he

would probably be reprimanded if he did. He has

nothing to do with it, so, as far as he was con-

cerned, when Mr. Moore talked about the fact that

he said about putting on the lights dim, what did

Mr. Reiner have to do with the lights'? As a mat-

ter of fact, [29] he couldn't operate them, so why
would, as Reiner stated, he deny that he said it,

but what would be his object? We have to look at

this in the light of a man who has been with the

company 35 years. What would be his object to do

it? Of course, he cannot work any more so that is

a different proposition. Myers and Moore, of course,

are working for the company at this time.

From the evidence, Ladies and Gentlemen, when
we consider the evidence of all of these witnesss,

there cannot be any question that there was negli-

gence both on the part of the engineer and on the

part of the fireman because, after all, you certainly

cannot hold Mr. Reiner responsible for the actions

of Mr. Moore when he received those instructions.
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He followed out instructions, and, as we know, this

happened just in a matter of seconds, how could

anybody say that Mr. Reiner was the one respon-

sible for what took place there ?

But they say this, that, yes, he was guilty of con-

tributory neg]igence—or comparative negligence.

Well, now, what did he do ? Just visualize the whole

thing. What did Mr. Reiner do when he was there?

What could he have done to have prevented it?

Nothing at all. If Mr. Moore had gone back and sat

in his seat, he could have either spotted the train;

that is, he could have been at his own place there

which has been on the right side of the car, that was

the [30] place he was suj^posed to be when he came

up with the unit, or if there was this big three-unit

in the back that could have been run the same as

the unit in front because there were two distinct

units; but where is the negligence as far as this

man is concerned?

Under the Federal Employers' Liability Act it

states that if the negligence in whole or in part

caused the accident which the plaintiff was injured

in, then there is negligence, and, certainly, there is

nobody can say that there was not some negligence

on the part of the fireman and the engineer and

that that negligence contributed to the cause of this

accident.

We don't know why they didn't call Mr. Myers.

T can't understand that. I am sure that we would

all like to have heard from him, but he was not

called. We certainly were not going to call, the man
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who was partly responsible with the fireman for

this accident because he should have never given

those instructions to the fireman to start with.

We know this, that prior to February 6, 1955,

we know that Mr. Reiner had been a steady worker

for this company. Otherwise, if he had been out of

work at all, any time at all, they have his work

record, and certainly we would have heard about it,

but we know that he was a steady worker. I think

Mr. Reiner was one of the frankest and most sin-

cere men that I have seen and come in contact

with here. [31] He told you, he said, ^^In 1953 when

I was out hunting T had that injury to my knee,

and T developed lumbago Vvith my back for about

30 or 60 days. I never had any trouble before that

time and all of the years that I worked for the

railroad (-ompany. I never had any trouble until

the time of this accident." Now, we know that that

is an absolute fact. We know that his work record

was good, and we know that he is the kind of a

man that the defendant company certainly should

have been proud to have had in their employ. We
know that outside of the one time he was not laid

up by anything. Now just think of it. Look back.

Out of 35 years juvst consider that when a man is

out only the amount of time that he is he must have

been a pretty healthy man when he went to work

the day of the accident, and, as a result of this

accident, we know^ he had injury to his leg, the

left leg, right knee and his left hip.

I am going to call your attention. Ladies and

Gentlemen, to something that I think is very, very
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significant. I do not want to take a lot of time, but

you will recall this statement that was taken by the

claim agent. That was on February 9th the claim

agent put in there, and he said, "My back generally

feels all right. I don't have any pain here in my
back at this time, just on my left hip." That is

over here (indicating). Now he went to Dr. Carl-

son, and you heard Dr. Carlson tell you that on the

17th of February that his— [32] the finding of

lumbosacral sprain. That was one of the injuries

he found him suffering from as a result of this ac-

cident besides this leg injury.

Now, can you tell me how you can reconcile both

of these? I don't know how, but that is in the rec-

ord.

They are probably going to say, ^^Why didn't

you call Dr. Mundal? He is a good doctor. Why
didn't they call him?" and they are probably going

to criticize us for not calling the other doctors that

he was examined by. What would have been the use

of calling a number of doctors when we know the

man had a fusion. We know by Dr. Carlson's testi-

mony that he suffered this injury of his back which

he found on the 17th day of February, 1955, and

we also know, we also know that he had, that he

was in traction for a couple of weeks, and we know
that he had this fusion operation. We know that

he has not been able to work since that time. Now,

we know all of those things. It would have been

just repetition. What would have been the use of

us calling those other doctors? We called Dr. Mc-

Murray. He is a very fine doctor. He teaches sur-
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gery at the Oregon University. Anybody that

teaches young doctors at the University here in

this state, I would say, would be a very fine man
because I do not believe that the officials of the Uni-

versity would have anybody teaching except he is

an A-No.-l man, and that is why I selected him,

and that is why we got him to come to [33] court,

so he could give testimony as to what injuries he

found this man suffering from at this time. He
stated without any question that this man's condi-

tion was caused by the accident. He was in on Feb-

ruary 7, 1955. He stated that was a result of that,

and there isn't any question about it because we

know Carlson found that lumbosacral sprain which

was, as he said, one of the injuries on February 7th,

just 11 days after the accident.

Ladies and Gentlemen, we now come to the

proposition of damages, and T appreciate I am
only—I want to be just as fair as I possibly can.

When you come to the proposition of damages, the

Court will tell you to take into consideration the

wage loss of Frank Reiner up to the present time,

which is 23 months. The testimony is that for eight

months his wages at $385 a month, and there is a

loss there of $3,080. There is a 15-month loss at

$425, which would be $6,375, which would make a

total of $9,455 loss up to the present time. That is

what we call out-of-pocket expense. Now, he has a

life expectancy of 141/2 years. The Court will tell

you he may live longer; he may live less than that.

We do not know. The Court will tell you that that

is the life expectancy and that is something that
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you have to consider, that he might live longer or

live a less time. The present rate is $425, a month,

which for the year would be $5,100. 141/2 times

$5,100 would be $73,950. [34]

Well, now, there isn't any question about—there

is no claim this man cannot do some light work.

The testimony is that he cannot do this heavy work.

As far as the railroad company, he can do some

work, but we want to remember he is 59 years of

•

age. We know that for a fellow to go out when he

gets 59 and to try to get a job, it is tough for him

to learn something else. What is he going to do*?

He has devoted his whole life to the railroad for

35 years, and this is his one and only chance for

him to recover for the injuries he has suffered in

this accident. He cannot come back later on and say

that he didn't receive enough; that he should re-

ceive more.

Now, in trying to be fair as to what he would

make, supposing he made $200 a month. That would

be $2,400 a year. 14 times that would be $14,834

which he should make, or probably not that much
but probably pretty close to it. $34,800 from $73,950

is $39,150, which would be his future loss. Now,

that means his loss of wages up to the present

time—the future would be $48,605. Then the Court

will tell you—I believe that on an instruction on

damages you have a right to take into consideration

the injuries and the pain and suffering up to the

present time and in the future. The evidence shows

that he had an injury to his back and left hip and

an injury to his right knee, injury to his left knee.
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He was taken to the Good Samaritan Hospital;

that he [35] remained there in traction, and if you

can visualize his traction, lying in a hospital room

and being in traction for two weeks, it is not fun,

and certainly he must have sujffered a great deal

of pain at that time. Then, further, later on he went

to the hospital on October 2nd and was hospitalized

for about 27 days. He had a fusion operation, and

you heard the doctor describe the fusion operation,

taking a bone from the hip and then putting it in

the back, the lower vertebrae. Now, that is some-

thing, that is—it probably caused the plaintiff a

great deal of pain also.

We know, as Dr. McMurray said, that the pain

in his back is permanent, and he says that he is

going to be disabled from doing railroad work. He
has a life expectancy of 141/9 years, and we will sup-

pose a man had no earning power at all, suppose he

was a very rich man or he didn't work, had no earn-

ing power at all, then the fact that he had no earning

power and would still be entitled to an amount for

pain and suffering and for the injuries that he

received in an accident after 16% years, which

would be from the time of the accident up to the

present time, 6,022 days, certainly an amount of

$35,000 would be fair if he had no earning power
whatsoever; but I am just going to consider for

pain and suffering and for the injury.

The Court: Do you wish to reserve any time

for closing?

Mr. Rerat: Yes, your Honor. [36]
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The Court: It has been 35 minutes.

Mr. Rerat: Thank you, your Honor. I just will

finish right here. The amount of both of these loss

of wages, plus for the pain and suffering and in-

juries, is $83,605, which I think is a fair and rea-

sonable ^mount to award this plaintiff in this case.

It is for you to consider, and you make your own

determination. Thank you.

(Argument by Mr. Gearin previously

transcribed in another volume.) [37]

Closing Argument by Mr. Rerat

Mr. Rerat: I just want to say this. Ladies and

Gentlemen, that when you have a man like Frank

Reiner who has been with the railroad company as

long as he has, 35 years, and then when he gets

hurt and his counsel admits he had an injury in

this accident to his back and even after he is in

the hospital and even when he has all this trouble,

what does he try to do? Does he say, ''I am not

even going to try to work^"? The doctor doesn't

even tell him to go back to work, and here he says,

^^Well, I want to try it. I want to try to see if I

can work," and he goes ahead and he works for a

period of about 30 days. He worked when it was

extremely hard to work because what followed

showed he must have suffered a great deal of pain

and was suffering at the time that he was working.

What does that indicate to you ? It certainly must

indicate that he is the kind of man that you would

expect, a man who wanted to see if he couldn't sro
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ahead and work because to him, after spending 35

years with this railroad company, that meant more

to him than anything else in the world, to be able

to work, and that is why he even tried to work when

probably 99 out of 100 men would say, ^'Well, my
back is bothering me so much that I can't work.

"

Now, I want to say that so far as doctors are con-

cerned when you attack a man who teaches at the

Oregon University, a man who has the qualifications

of Dr. McMurray and [38] you are saying this

about a man who is outstanding, and I am sure if

all the officials of the University, if they were here

and even heard what they said al)out Di*. McMur-

ray, undoubtedly they have a high opinion of him

or he certainly would not be on the staff of that

University.

Now, as far as these pictures, I wasn't even going

to mention them, but, after all, what did they dis-

close ? Frank Reiner told you about what happened

to his car. Somebod}^ had taken those plugs out of

there. They had taken pictures. What was the pur-

pose of the pictures? As far as the purpose of the

picture was concerned, there is no claim that the

man has to be in a wheelchair. He is disabled from

doing the kind of work that he has followed for

35 years, and all you have got to do is just look at

the X-rays and hear what Dr. McMurray said, and

T think we will agree. As far as heavy work, the

man just simply cannot do it.

In conclusion, I want to say this, that I sincerely

hope—I never met you people before, have not been

in court here. I have made a lot of mistakes prob-
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ably, but I hope you won't hold that against Mr.

Reiner. After all, the attorneys have nothing to do

with a lawsuit. You just pass us aside. We have

nothing to do with the lawsuit at all. It is between

Frank Reiner and the Northern Pacific Terminal.

Now you consider—put me aside because, after all,

those are the two people involved here, and I know

that you people will not hold any feeling of bias or

prejudice against Mr. Reiner because of me. I

have tried to do the very best I could. I think it is

the object of every lawyer to try to do the best he

possibly can.

I know you will do that. I know that you are

fair. I know that you are reasonable. All I ask you

to do is to consider all of the evidence and then

render to Mr. Reiner a fair and just verdict in this

case. I think that when you consider all of the evi-

dence and consider what the engineer did, what the

fireman did, and you consider the fact that this man
has been a wonderful employe of this company all

that period of time, it certainly isn't asking too

much of you to believe me. He has lived in the City

of Portland for 41 years. They are fine people. You
have heard the testimony of his wife. Know^ that

you will take all those facts into consideration.

All I ask you to do is that when you are in your

juryroom and when you agree on the amount that

you believe this man should have, there is 12 of

you, and if you can say to yourself under all of the

evidence this is a fair and just amount, that is just

the kind of amount it is going to be, everybody will

be satisfied. This is this man's one and only chance
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to recover. He cannot come back in two years or

four years, or anything. The recovery is now. Thank

you very much, Ladies and Gentlemen. [40]

The Court : You have concluded, Mr. Rerat %

Mr. Rerat: Yes, your Honor, I have.

The Court: Very well; then we will recess to

9:00 o'clock tomorrow morning.

Again, before we separate, I may admonish you

of your duty not to converse or to communicate

among yourselves or with anyone else upon any

subject touching the merits of the trial. You are not

to form or express an opinion on the ease until

after it has finally been submitted for your verdict.

You are excused now until tomorrow morning at

9:00 o'clock.

(Thereupon, at 4:40 p.m., the jury retired for

the evening recess.)

(The jury having retired, the following pro-

ceedings were had:)

Mr. Rerat: If your Honor please, may I

make

The Court : It is stipulated the jury have retired

from the courtroom?

Mr. Gearin: Yes, sir.

Mr. Rerat: Yes, sir. May I make an exception

again to Counsel's argument on the fact that the

attorneys are from various places, his argument

wherein he stated that this was done to build up this

case. I also want to again object and ask the Court

to have the jury disregard the fact that this man
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is receiving a pension, on the grounds that the pen-

sion [41] has no bearing whatsoever upon the

issues in this case. It is incompetent, immaterial.

The Court : They were so instructed yesterday.

Mr. Rerat: Well, your Honor, Counsel again

then stated

The Court : It has no bearing upon his recovery.

I told the jury that yesterday.

Mr. Rerat: Yes, but Counsel again stated to the

jury that this man was receiving a pension. Now,

probably I misunderstood, your Honor, but I

thought that that was not to be even argued to the

jury. Perhaps I was wrong.

The Court: As I understand, he was arguing it

on the issue of whether or not this plaintiff had lost

any future wages, whether he would work even if

he were well.

Mr. Rerat: That's right, your Honor, but I think

that wiiether a man is getting a pension is certainly

immaterial to any of the issues here, and I think it

is highly prejudicial, and I don't believe it has any

place in the case.

The Court: The jury were instructed yesterday

it has nothing to do with the amount of recovery,

but I suppose that if an injured person comes into

court and says, '^I am injured, and I have lost

future wages," that it would be competent for the

defense to show that he is a millionaire and he

would not work anyhow. Wouldn't it be competent

for the defendant to come in and show he has not

lost any future wages because he would not work

anyhow? [42]
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Mr. Rerat: Of course, your Honor, a pension is

a different proposition. This man's age, as your

Honor probably knows, and Counsel knows, he still

has to be disqualified because of the physical dis-

ability, and it is not a matter if this man was at

an age where

The Court: The jury were told yesterday, Mr.

Rerat. I do not think they need to be told any more

than once that the pension has nothing to do with

the amount of his recovery, if he is entitled to re-

cover in this case.

Mr. Lezak: Your Honor, may I say something

on this point? Mr. Gearin, you will excuse me.

The Court: Yes.

Mr. Lezak: In my opinion, it would not be

proper for Mr. Rerat to put on evidence that this

man was })oor and, therefore, had to work in order

to keep himself at more than he would make from

the pension, and, at the same time, I do not think it

would be proper for Mr. Gearin to put on evidence

that he was a millionaire and did not have to work.

The Court : It is not a question of whether a man
has to work. It is a question of whether or not it is

reasona])ly probable in the future that he will lose

w^ages, lose earnings.

Mr. Lezak: I say to your Honor that any at-

tempt by us to prove poverty would be refused by

the Court on that issue, and, by the same token

The Court: Well, your proof is not to prove

poverty. [43] Your proof is to prove that he has

been working for so much, and you ask the jur\' to
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believe he would keep on, but for the injury, work-

ing in the future.

Mr. Lezak: That's right, and we would not be

permitted to show that he probably would continue

working because he was poverty stricken, and, by

the same token, I do not think it would be proper

to show that he probably would not continue work-

ing because he was a millionaire.

The Court: I think it would be competent for

you to show that he needs work.

Mr. Gearin : They do it all the time.

The Court: But the fact is that everyone needs

to work until the contrary is shown, isn't it?

Mr. Lezak: You mean there is not the presump-

tion of poverty.

The Court: Not poverty, you do not need to use

that kind of talk. I am not speaking about pre-

sumption of poverty but the presumption that all

of us have to work for a living. I believe there is a

rational basis for that presumption.

Mr. Lezak: I do not mean to argue with your

Honor.

The Court: I will hear you on it, but I do not

see the necessity of saying anything more than has

already been said to the jury.

Mr. Rerat: Your Honor, I would like to say

first, your [44] Honor, that the cases hold, of

course, that the defense cannot show that a man is

receiving so much money a month from a pension.

There are several cases under the F.E.L.A. Act

Avhich I would be very glad to show, to produce for
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your Honor, that show if a man is getting a pen-

sion of $150 a month, that is immaterial.

The Court: Of course, it is immaterial to his re-

covery. Of course it is. I said that to the jury yes-

terday, did I not? It is not competent to show that

a man who has been injured does not need the

money. Of course it is not competent. He is en-

titled to the money or he isn't, as I told the jury

yesterday, irrespective of any pension; but when

the plaintiff comes in and says, *^I have been in-

jured, and I have suffered jjain and inconveniences

and mental anguish and all the terrors that go

with personal injury, but on top of that I have lost

•what I w^ould have earned but for the fact that I

Avas injured," then it seems to me it is competent

for the defense to defend against that by showing

he has not lost anything he would have earned be-

cause he would not have earned anything even if

he had not been injured. If you feel differently, we
just have a different view about that.

Mr. Rerat: Your Honor, I certainly highly re-

spect your Honor's opinion on this, and I hope that

because I differ with you that it won't make any

difference.

The Court: You do not need to apologize for

anything—[45] for any differences with me.

Mr. Rerat: Yes; well, there are several cases

—

the point I am trying to distinguish in my own mind
is that these cases hold that, for instance, with the

plaintiff on the stand that you cannot say to him,

'^Mr. Brown, you are on a pension. You are getting

$150 a month." Well, now, if you cannot say that
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to the plaintiff, your Honor, then how can you say,

^*Well, you are on a pension,'^ because the jury

would infer that he must be getting something, so

it is the same thing. That is according to my opin-

ion. I have several cases on that that I would be

very glad to submit. I think it is a very important

point.

The Court: I think I know the cases you are

referring to, and there is no question about it. I

instructed the jury yesterday. Now that's all I care

to say on the subject. If you had asked me during

the course of argument to reiterate those instruc-

tions, I would have done so, but I don't see any

point in emphasizing it now.

Mr. Rerat: Well, of course, when Counsel is

arguing

The Court: You didn't hesitate to interrupt him

once.

Mr. Rerat: I did, but I didn't get any place.

The Court: T don't think you gentlemen are so

tender. You act like quite experienced lawyers to

me.

Mr. Rerat: Thank you, your Honor. I would

like to submit those decisions to your Honor any-

how, if I may, in the [46] morning.

The Court: You may. I will be glad to have

them.

Mr. Rerat: Thank you.

The Court: The trial will be recessed until to-

morrow morning at 9:00 o'clock. If you want to

send those decisions in at 9:00, I will be glad to

read them.
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Mr. Rerat: Thank you.

(Thereupon, at 4:50 p.m., trial in the above-

entitled cause was recessed to 9:00 a.m., Janu-

ary 23, 1957.) [47]

January 23, 1957—9:30 A.M.

proceedings herein were resinned, pursuant to

adjourmnent, as follows:

The Court: I notice we have a vacancy in the

jury. Gentlemen. Who is absent, Mr. Clerk I

The Clerk: Mr. Beard from Salem.

The Court: If there is no objection, it is a half-

hour after the announced time to convene, Mr.

Berni, the alternate, will take the place of Juror

No. 2, Mr. Beard. Is there any objection on the part

of anyone ?

Mr. Gearin: No, sir.

Mr. Rerat: None on the part of plaintiff.

The Court : Very well, Mr. Berni will take Seat

No. 2.

(Thereupon, the alternate juror above re-

ferred to took Seat No. 2 in the jury box.)

The Court: This is perhaps one time we can be

very glad to have our insurance policy. But for

that, we might have to try the case all over [48]

again.

INSTRUCTIONS TO THE JURY

The Court: Ladies and Gentlemen of the Jury:

You have heard the evidence and the argiunent. It
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is now my duty to instruct you as to the law govern-

ing this case. It is your duty, as jurors, to follow

the law as stated in the instructions of the Court

and to apply the law so given to the facts as you

find them from the evidence before you. You are

not to single out one instruction alone as stating

the law, but must consider the instructions as a

whole.

Regardless of any opinion you may have as to

what the law ought to be, it would be a violation of

your sworn duty to base a verdict upon any other

view of the law than that given in the instructions

of the Court.

You have been chosen and sworn as jurors in this

case to try the issues of facts presented by the alle-

gations of the complaint of the plaintiff, Frank

Reiner, and the answer thereto of the defendant.

Northern Pacific Terminal Company of Oregon.

You are to perform this duty without bias or

])rejudice as to any party. The law does not per-

mit jurors to be governed by sympathy, prejudice

or public opinion. The parties and the public expect

that you will carefully and impartially consider all

the evidence, follow the law as stated by the Court,

and reach a just verdict, regardless of the conse-

quences. This case should be considered and decided

by you as an action between persons of equal stand-

ing in the community, of equal [49] standing in

the community, of equal worth, and holding the

same or similar stations in life. A corporation is en-

titled to the same fair trial at your hands as a

private individual. The law is no resj)ecter of per-
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sons; all persons, including corporations, stand

equal before the law, and are to be dealt with as

equals in a court of justice.

The burden is on the plaintiff in a civil action,

such as this, to prove every essential element of the

plaintilf's case by a preponderance of the evidence.

If the proof fails to establish any essential element

of plaintiff's case by a preponderance of the evi-

dence, then you must find for the defendant.

The term ^* preponderance of the evidence" means

the greater weight of the evidence. In other words,

such evidence as, when weighed with that opposed to

it, has more convincing force and produces in your

minds conviction of the greater probability of truth,

after you have considered all the evidence in the

case.

Evidence may be either direct or indirect. Direct

evidence is that which in itself, if true, conclusively

establishes a fact. Indirect evidence is that which

tends to establish a fact in dispute by proving an-

other fact. Indirect evidence is of two kinds,

namely, presumptions and inferences.

An inference is a deduction or a conclusion which

reason and common sense lead the jury to draw

from facts which [50] have been proved.

A presumption is an inference which the law

requires the jury to make from particular facts.

Unless declared by law to be conclusive, a pre-

sumption may be overcome or outweighed by direct

or indirect evidence to the contrary of the fact

presumed; but unless so outweighed the jury are

bound to find in accordance with the presumption.
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Unless and until outweighed by evidence to the

contrary, the law presumes that a person is inno-

cent of crime or wrong; that official duty has been

regularly performed ; that private transactions have

been fair and regular; that the ordinary course of

business has been followed; that things have hap-

pened according to the ordinary course of nature

and the ordinary habits of life; and that the law

has been obeved.

The evidence in the case consists of the sworn

testimony of the witnesses, all exhibits which have

been received in evidence, all facts which have been

admitted or stipulated, all facts and events which

have been judicially noticed, and all applicable pre-

sumptions stated in these instructions. Any evi-

dence as to which an objection was sustained by the

Court, and any evidence ordered stricken by the

Court, must be entirely disregarded.

You are to consider only the evidence in the case,

])ut in your consideration of the evidence you are

not limited to the bald statements of the witnesses.

On the contrary, [51] you are permitted to draw,

from facts which you find have been proved, such

reasonable inferences as seem justified in the light

of your experience.

You, as jurors, are the sole judges of the credi-

bility of the witnesses and the weight their testi-

mony deserves. A witness is presumed to speak the

truth. But this presumption may be outweighed by

the manner in which the witness testifies, by the

character of the testimony given, or by contradic-

torv evidence. You should carefully scrutinize the
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testimony given, the circumstances under which

each witness has testified, and every matter in

evidence which tends to indicate whether the wit-

ness is worthy of belief. Consider each witness'

intelligence, motive and state of mind, and de-

meanor and manner while on the stand. Consider

also any relation each witness may bear to either

side of the case; the manner in which each witness

might be affected by the verdict; and the extent to

which, if at all, each witness is either supported or

contradicted by other evidence.

Inconsistencies or discrepancies in the testimony

of a witness, or between the testimony of different

witnesses, may or may not cause the jury to dis-

credit such testimony. Two or more persons wit-

nessing an incident or a transaction may see or

hear it differently; and innocent misrecollection,

like failure of recollection, is not an uncommon
experience. [52] In weighing the effect of a dis-

crepancy, consider whether it pertains to a matter

of importance or an unimportant detail, and

whether the discrepancy results from innocent error

or wilful falsehood. If you find a presumption of

truthfulness to be outweighed as to any witness, you
will give the testimony of that witness such credi-

bility, if any, as you may think it deserves.

The nature and extent of the injuries, if any,

which proximately resulted from an accident may
not be provided by evidence of statements as to a(']u\^,

])ains or injuries made to a doctor in connection

with the doctor's observation, examination or

treatment. Such statements are received in evi-
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deuce for the purpose of enabling the doctor to tell

you eveiything upon which he may have based any

opinion expressed as to a person's physical or

mental condition.

The ojnnion of a doctor as to the condition of a

patient may be based entirely upon objective

symptoms revealed through observation, exami-

nation, tests or treatments; or the opinion may be

based entirely upon subjective symptoms revealed

only through statements made by the patient; or

the oxjinion may be based in part upon objective

symptoms and in part upon subjective symptoms.

To the extent that any opinion testified to by a

doctor is based upon subjective symptoms stated to

him by a [53] plaintiff, the jury are entitled to con-

sider the truthworthiness of such statements in de-

termining the weight to be given the opinion.

A witness may be discredited or impeached by

contradictory evidence ; or by evidence that at other

times the witness has made statements which are in-

consistent with the witness' present testimony.

If you believe any witness has been impeached and

thus discredited, it is your exclusive province to

give the testimony of that witness such credibility,

if any, as you may think it deserves. If a witness

is shown knowingly to have testified falsely con-

cerning any material matter, you have a right to

distrust such witness' testimony in other particu-

lars; and you may reject all the testimony of that

witness or give it such credibility as you may think

it deserves.

While the burden rests upon the party who asserts
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the affirmative of an issue to prove his allegation by

a preponderance of the evidence, this rule does not

require demonstration or such degree of proof as

produces absolute certainty; because such proof is

rarel}^ possible.

In a civil action such as this it is proper to find

that a party has succeeded in carrying the burden

on an issue of fact if, after considering all the evi-

dence in the case, the evidence favoring such party's

side of the question is [54] more convincing than

that tending to support the contrary side, and if it

causes the jurors to believe that the j)i'obability of

truth on such issue favors that party.

The plaintiff in this case claims damages for per-

sonal injuries alleged to have been suffered as a

proximate result of claimed negligence on the part

of the defendant.

Negligence is the doing of some act which a rea-

sonably prudent person would not do, or the failure

to do something which a reasonably prudent person

would do, actuated by those considerations which or-

dinarily regulate the conduct of human affairs. It is

the failure to use ordinary care under the circum-

stances in the management of one 's property or per-

son.

Ordinary care is that care which persons of or-

dinary prudence exercise in the management of their

own affairs in order to avoid injury to themselves

or others. Ordinary care is not an absolute term, but

a relative one. By this we mean that in deciding

whether ordinary care was exercised in a given case
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the conduct in question must be considered in the

light of all the surrounding circumstances, as shown

by the evidence.

The mere fact that an accident happens, consid-

ered alone, does not support an inference that some

party, or any party, to this action was negligent.

Inasmuch as the amount of care used by the or-

dinarily [55] prudent person varies in direct pro-

portion to the dangers known to be involved in his

undertaking, it follows that in the exercise of or-

dinary care, the amount of caution required will

vary with the nature of the act and the surrounding

circumstances. To put it another way, as the danger

that should reasonably be apprehended increases, so

does the amount of care required by law also in-

crease.

Section 1 of the Federal Employers' Liability Act

under which the plaintiff claims the right to recover

damages in this action, provides in part that:

^^ Every common carrier by railroad while en-

gaging in commerce between any of the several

states shall be liable in damages to any person

suffering injury while he is employed by such

carrier in such commerce, for such injury re-

sulting in whole or in part from the negligence

of any of the officers, agents or employes of such

carrier.
'

'

It is conceded that, at the time alleged in the

complaint, the defendant was a common carrier by

railroad engaged in interstate commerce; that the

plaintiff was then an employe of the defendant en-
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gaged in such commerce; and that the i^laintiff's

right, if any, to recover in this case is governed by

the provisions of the Federal Employers' Liability

Act. [56]

Section 4 of the Federal Employers' Liability Act

provides in part: . J T!^

^^That in any action brought against any com-

mon carrier to recover damages for injuries to

any of its employes, such employe shall not be

held to have assumed the risk of his employ-

ment in any case where such injury resulted in

whole or in part from the negligence of any of

the officers, agents or employes of such car-

rier."

The duty of the defendant to exercise reasonable

care in furnishing its employes a reasonably safe

place in which to work is not relieved by the fact

that the employes' work at the place in question was
either fleeting or infrequent. The duty of the defend-

ant is a continuing duty.

While it was the duty of the defendant in this case

to use ordinary care in furnishing the plaintiff, at

the time of the accident in question, with a reason-

ably safe place in which to work and to use ordinary

care under the circumstances to maintain and keep

such place in a reasonably safe condition, this does

not mean that the employer is a guarantor of the

safety of the place to work. The extent of the de-

fendant's duty to its employes is to see that or-

dinary care is exercised to the end that the place in
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which the work is to be performed may be vsafe for

workmen.

In order to establish the essential elements of [57]

plaintiff's case, the burden is upon the plaintiff to

prove by a preponderance of the evidence the follow-

ing facts

:

First, that the defendant was negligent in one or

more of the particulars alleged ; and, second, that the

defendant's negligence was a proximate cause of any

injuries and consequent damages sustained by the

plaintiff.

The proximate cause of an injury is a cause which,

alone or in conjunction with other causes, produced

the injury. Thus, an act or omission of a y)erson

which sets in operation something that brings

about an injury is held to be the proximate cause

of the injury, unless the causal force of the act or

omission has been broken by some new or interven-

ing cause prior to the injury.

This does not mean that the law recognizes only

one proximate cause of an injury, consisting of only

one fact or thing, the conduct of only onc^ pc^rson.

To the contrary, many factors or things, the conduct

of two or more persons, may operate concurrently,

either independently or together, to cause an injury;

and in such case each is regarded in law as a proxi-

mate cause.

Since a corporation can act only through its offi-

cers, agents or employes, the burden is upon the

plaintiff to prove by a preponderance of the evidence

that the negligence of one or more officers, agents or

employes of the defendant, other than the plaintiff,
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was a proximate [58] cause of any injuries and con-

sequent damages sustained by the plaintiff.

Any negligent act or omission of an officer, agent

or employe of a corporation in the performance of

his duties is held in law to be the negligence of the

corporation.

If you should believe from the satisfactory evi-

dence that the plaintiff was guilty of negligence in

any one of the particulars charged and that such

negligence of plaintiff constituted the sole cause of

his injury, then in that event the plaintiff cannot re-

cover against the defendant in this case.

In addition to denying that any negligence of the

defendant proximately caused any injury to the

plaintiff, the defendant further alleges by way of

affirmative defense that even if the negligence of the

plaintiff was not the sole cause, contributory negli-

gence on the part of the plaintiff was nonetheless a

proximate cause of any injury which plaintiff may
have sustained.

Contributory negligence is negligence on the part

of a person injured which, co-operating in some

degree with the negligence of another, helps in prox-

imately causing the injury.

The burden is on the defendant alleging the affirm-

ative defense of contributory negligence to prove,

by a preponderance of all the evidence in the case,

the allegation [59] that the plaintiff' was negligent

and that such negligence was a proximate cause of

any injury which the plaintiff may have sustained.

Section 3 of the Federal Employers^ Ijiability Act

provides in part

:
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'*In all actions brought against any common car-

rier by a railroad to recover damages for personal

injuries to an employe, the fact that the employe

may have been guilty of contributory negligence

shall not bar a recovery, but the damages shall be

diminished by the jury in proportion to the amount

of negligence attributable to such employe."

So the issues to be determined by you in this case

are these

:

First: Was the defendant negligent "^

If you answer that question in the negative, you

will return a verdict for the defendant. If you an-

swer it in the affirmative, you have a second issue to

determine, namely:

Second: Was the negligence of the defendant a

proximate cause of any injury to the plaintiff'?

If you answer that question in the negative, you

will return a verdict for the defendant; but if you

answer it in the affirmative, you should then find

the answer to a third question, namely

:

Third : Was the plaintiff negligent ? [60]

If you find that he was not, then, having found in

the plaintiff's favor in answer to the first two ques-

tions, you should determine the amount of the plain-

tiff 's damages and return a verdict in his favor for

that amount.

If you find that the plaintiff was negligent and

further find that the plaintiff's own negligence was

the sole cause of any injury he may have suffered,

then your verdict should be in favor of the defend-

ant.
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If you find that the plaintiff was negligent and

that his negligence was not the sole cause, but did

contribute proximately to the accident, you should

determine the full amount of the damages sustained

by him and then determine in what proportion, fig-

ured in percentages, the negligence of the plaintiff

contributed as a proximate cause of the accident.

When you have determined the percentage in which

the plaintiff's negligence contributed to cause the

accident, you will then reduce the total dama2:es hv

subtracting a sum equal to that percentage caused

by the plaintiff's negligence and return your verdict

in favor of the plaintiff for the amount remaining.

That is to say, under the circumstances such as last

described, if you found that the defendant was neg-

ligent and that the plaintiff was also negligent and

plaintiff's negligence contributed half to the injury,

then you would reduce his damages by one-half or

whatever percentage you might find under those

circumstances. [61]

If, under the Court's instructions, you should find

that the plaintiff is entitled to a verdict, in arriving

at the amount of the award you shall include the

reasonable value of the time, if any, necessarily lost

by the plaintiff since the injury, because of being

unable to pursue his occupation as a proximate re-

sult of the injury. In determining this amount you

should consider evidence of plaintiff's earning ca-

pacity, his earnings, and the manner in which be

ordinarily occupied his time before the injury, and
find what he was reasonably certain to have earned

during the time so lost, had he not been disabled;
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also, such sum as will compensate the plaintiff rea-

sonably for any loss of earning power occasioned

him by the damage in question, and from which he

is reasonably certain to suffer in the future.

In fixing this amount you may consider what

plaintiff's health, physical ability and earning power

were before the accident, and what they are now, the

nature and extent of his injuries, whether or not

they are reasonably certain to be permanent, or, if

not permanent, the extent of their duration; all to

the end of determining the effect, if any, of his in-

jury upon his future earning capacity and the pres-

ent value of any loss so suffered.

You will recall that there was evidence further

here that the plaintiff is now on a pension. That was

received on the sole issue of whether or not in the

event you might find [62] him entitled to recover

that he would be entitled to recover any loss or not

of future earnings. Of course, the fact that a man
is on a pension or the fact that a man has other

sources of income is not a defense to his right to

recover for personal injury, but the fact that a man
has other sources of income is relevant to whether or

not you might believe that he would have gone on

working had he not been injured, and, hence, is rel-

evant to the issue of whether or not he has lost anv

future earnings.

Also, in determining any damages to the plaintiff,

you will consider and award him such sum as will

compensate him reasonably for any pain, discom-

fort and anxiety already suffered by him proxi-

mately resulting from the injury in question, and for
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such pain and discomfort and anxiety, if any, he is

reasonably certain to suffer in the future from the

same cause.

According to the American Experience Table of

Mortality, the life expectancy of a male person 59

years of age is 14.74. This fact, of which the Court

takes judicial notice, is now in evidence to be con-

sidered by you in arriving at the amount of dam-

ages, if any, to be awarded in the event you find that

plaintiff is entitled to a verdict.

Life expectancy, as shown by the mortality tables,

is merely an estimate of the probable average re-

maining length of life of all persons in our country

of a given age, and that [63] estimate is based on

not a complete but only a limited record of experi-

ence. So the inference which may be drawn from the

table applies only to one who has the average health

and exposure to danger of people of that age. In

considering the table of mortality, you should also

consider all other facts and circumstances in evi-

dence bearing on the life expectancy of the plaintiff,

including his occupation, habits and state of health.

You are not to assess damages for any injury or

condition from which the plaintiff may have suffered

or may now be suffering imless it has been estab-

lished by a preponderance of the evidence that such

injuiy or condition was proximately caused by the

accident in question.

If, under the Court's instructions, you should find

that plaintiff is entitled to a verdict, in fixing the

amount of your award you may not include in or

add to an other^dse just award any sum for the pur-
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pose of punishing the defendant or to set an ex-

ample. Nor does the law permit you to include in

your award any sum for the payment of court costs

or attorneys' fees.

Damages must be reasonable. In the event that

your verdict is for the plaintiff, you may award him

only such damages as will fairly and reasonably

compensate him for the injuries or damages which

you believe from a preponderance of the evidence

he has sustained as a proximate result of the [64]

accident.

The law of the United States permits the Judge

to comment to the jury on the evidence in the case.

Such comments are only expressions of the Judge's

opinion as to the facts, and the jury may disregard

them entirely, since the jurors are the sole judges of

the facts.

Durins' the course of a trial I occasionallv ask

questions of a witness in order to bring out facts

not then fully covered in the testimony. Do not

assume that I hold any opinion on the matters to

which my questions related. Remember at all times

that you, as jurors, are at liberty to disregard all

comments of the Court in arriving at your own

findings as to the facts.

It is the duty of the Court to admonish an attor-

ney, who, out of zeal for his cause, does something

which is not in keeping with the rules of evidence

or procedure. You are to draw no inference against

the side to whom an admonition of the Court may
have been addressed during the trial of this case.

It is the duty of attorneys on each side of a case
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to object when the other side offers testimony or

other evidence which counsel believes is not properly

admissible. It is the duty of the Court to decide

whether, under the riiles of evidence, such testimony

or other evidence may be received.

Whenever the Court has sustained an objection to

an l,6o'\ offer of evidence, the jury are not to con-

sider in their deliberations the offer or the objec-

tion or the ruling of the Court in rejecting the

offered evidence.

Thus, when the Court has sustained an objection

to a question, the jury are to disregard the question,

and may draw no inference from the wording of it

or speculate as to what the witness would have said

if permitted to answer. Nor may the jury assume an

attorney has objected to a question because he ex-

pected the answer, if given, would be unfavorable

to his side of the case. In allowing evidence to be

introduced over the objection of counsel the Court

does not, unless expressly stated, indicate any opin-

ion as to the weight or effect of such evidence. As

stated before, the jurors are the sole judges of the

credibility of all witnesses and the weight and effect

of all evidence.

The fact that I have instructed you as to the

measure of damages in this case should not be con-

sidered as intimating any view of mine as to which

party is entitled to your verdict. Instructions as to

the measure of damages are intended for your

guidance in the event you find from the evidence in

favor of the plaintiff.

The verdict must represent the considered judg-
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ment of each juror. In order to return a verdict, it

is necessary that each juror agree thereto. Your

verdict must be unanimous.

It is your duty, as jurors, to consult with one [66]

another and to deliberate with a view to reaching an

agreement, if you can do so without violence to in-

dividual judgment. Each of you must decide the case

for yourself, but do so only after an impartial con-

sideration of the evidence with your fellow jurors.

In the course of your deliberations, do not hesitate

to re-examine your own views and change your opin-

ion if convinced it is erroneous. But do not sur-

render your honest conviction as to the weight or

effect of evidence solely because of the opinion of

your fellow^ jurors or for the mere purpose of re-

turning a verdict.

You are not partisans. You are judges—judges

of the facts. Your sole interest is to ascertain the

truth from the evidence in the case.

Upon retiring to the jury room you will select

one of your number to act as foreman. The foreman

will preside over your deliberations and will be your

spokesman in court.

Forms of verdict have been prepared for your

convenience. I exhibit them to you. First, there is a

form of verdict in favor of the plaintiff. It is en-

titled in the court and cause and reads, ^^We,^' the

jury in the above-entitled cause, find in favor of

plaintiff, Frank Reiner, and assess his damages in

the sum of blank dollars. Portland, Oregon, Janu-

ary blank, 1957." Line for signature over the words

'^Foreman of the Jury."
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If it be your unanimous verdict that the plain-

tiff [67] should recover in this case, you will have

your foreman write in the space opposite the dollar

sign the amount of your award as you shall unani-

mously agree to, date and sign this form, and return

with it to the courtroom.

The other form I now exhibit to you is a form of

verdict in favor of the defendant and reads: '*We,

the jury in the above-entitled cause, find in favor of

defendant, Northern Pacific Terminal Company of

Oregon. Portland, Oregon, January blank, 1957.'^

Line for signature over the words ^'Foreman of the

Jury. '

'

If it be the unanimous agreement of the jury that

your verdict should be in favor of defendant, you

will have your foreman complete the date, sign that

form in favor of the defendant, and return with it

to the courtroom, if you should unanimously agree.

Before finally submitting the case to you, there

are some matters I wish to take up with counsel, so

I will excuse you for a three-minute recess at this

time. Again, before we separate, I must admonish

you of your duty not to converse or to communicate

among yourselves or with anyone else on any sub-

ject touching the merits of this trial and not to form

or express an opinion on the case until it has finally

been submitted to you for your verdict. You are now
excused for a three-minute recess.

(Jury takes a recess.) [68]

The Court: Is it stipulated. Gentlemen, that the

jury has retired from the courtroom ?
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Mr. Rerat: Yes, your Honor.

Mr. Gearin : Yes, sir.

(Discussion between Court and counsel.)

The Court : Does plaintiff have exceptions to be

noted ^

Mr. Rerat: Yes, your Honor; the plaintiff ex-

cepts to the Court giving the instruction to the jury

in regard to the pension that the point of his re-

ceiving and to the effect and consideration that the

jury should give to such a pension on the grounds

that—do I have to state them, your Honor?

The Court: I admit I interpolated that, what I

said this morning, into my instructions because of

the request you made last night. I felt it might un-

duly emphasize the matter if I merely mentioned it

to them, but I gave the instruction as you suggested,

but to interpolate into the instructions on the ques-

tion of damages, I thought it would remind them of

the instructions previously given and would not un-

duly emphasize it one way or the other, but you ob-

ject to anything on the subject, as I understand your

objection.

Mr. Rerat : Yes, your Honor. The position of the

plaintiff has been from the time the question was

asked by counsel for the defendant that it is im-

proper and was improper to ask the plaintiff

whether or not he received a pension. The [69]

answer was allowed, or, rather the plaintiff was

made to answer the question. The answer was Yes.

The jurors would then infer that if he was getting a

pension that he would be getting some amount of
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money as the result of his pension, and the plaintiff

has felt right along that such testimony was inad-

missible and highly prejudicial to the rights of the

plaintiff in this case. That is the only exception I

have.

The Court : Do you wish to say anything on the

matter, Mr. Gearin?

Mr. Gearin: I have expressed my position on

that before, your Honor.

The Court: Are there any further exceptions or

objections?

Mr. Rerat: No, your Honor; that's all.

The Court : The defendant ?

Mr. Gearin: The defendant objects to the giving

by the Court of Instruction No. 24 with regard to

a safe place in which to work, on the grounds and

for the reason that this case does not involve a place,

as such, and that the instruction, therefore, is ab-

stract and improper, prejudicial to the defendant.

We object to the Court's giving its Instruction No.

25 with regard to a safe place to work insofar as it

has to do with the plaintiff's work being fleeting or

infrequent. That is not in the case, and we will ob-

ject on the same grounds [70] as we did to 24.

We object to the Court giving Instruction No. 26

with regard to the assumption of risk because that

is not in the case. It is not pleaded. It is not men-

tioned in the evidence or otherwise. We think it is,

therefore, abstract and improper, prejudicial to the

defendant.

The Court : Is there anything further, Gentle-

men, by either side?
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Mr. Gearin: No, sir.

Mr. Rerat : Just this, your Honor : Yesterday the

plaintiff submitted two additional instructions and

I believe that your Honor denied the giving of both

of them, and the plaintiff would like to except to the

refusal to give those instructions.

The Court : Very well. Is there anything further

from either side?

Mr. Gearin: No, sir.

Mr. Rerat: No.

The Court: Mr. Bailiff, will you summon the

jury?

(Jury returns to the jury box.)

The Court: Is it stipulated, Gentlemen, that the

jury are present?

Mr. Gearin: Yes, sir.

Mr. Rerat: Yes, your Honor.

The Court: Very well; Mr. Clerk, will you

swear the [71] Bailiff.

(Bailiff sworn.)

The Court: Ladies and Gentlemen of the Jury,

you will be in the custody of the Bailiff who has

just been sworn. The Bailiff will take with him to

the jury room for your use two forms of verdict

and the exhibits received in evidence in the case.

According to my notes. Gentlemen—I wish that

you check me—the exhibits received in evidence are

as follows:

Exhibits 1, 2, 3, 4, 5 are photographs. Exhibit 26

is a statement by the claim agent. Exhibit 10 is an

anatomical chart. Exhibit 6-A—how many X-rays

are there?
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The Clerk: -A and -B, sir.

The Court : -A and -B are X-rays. Exhibit 7 is a

hospital record. Exhibits 12-A, -B, -C -D, -E and

-P are a series of six X-rays taken by Dr. McMur-

ray. Exhibit 13 is an excerpt from the union con-

tract. Exhibit 21 is a copy of the rules of the rail-

road. Would that be correct ?

Mr. Gearin: Yes, sir.

Mr. Rerat : Yes, your Honor.

The Court: Exhibits 25-A to -J, inclusive, are

some photographs. Exhibit 28 is a motion picture

film exhibited to the jury yesterday. Exhibit 30 is the

complaint in this case. Exhibit 30-A is a supple-

ment to the complaint in this [72] case. Exhibit 31

is the complaint in Case No. 8038, and Exhibits

33-A to -K, inclusive, are X-rays taken by Dr. Carl-

son, I believe. Are they the only exhibits which have

been received in evidence in the case ?

Mr. Gearin: So far as my memory serves me,

your Honor.

Mr. Rerat: Yes, your Honor, so far as I have

checked.

The Court : Do you agree, Mr. Clerk ?

The Clerk: Yes, sir.

The Court: The Clerk agrees with us, so that

must be correct. Will you hand all those exhibits to

the Bailiff so he can take them to the jury room for

the use of the jury. Is there a place to plug in the

viewing box?

The Bailiff: Yes, sir.

The Court: I suggest you take that along also,

in the event the jury might wish to make some ex-
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amination of the X-rays. If there is nothing further,

Gentlemen, the jury may now retire to deliberate

upon the verdict.

(Thereupon, at 10:15 a.m. the jury retired

for deliberation upon its verdict.)

The Court : Now, is it stipulated. Gentlemen, the

jury has retired *?

Mr. Gearin : Yes, sir.

Mr. Rerat : Yes, your Honor.

The Court: Court will be in recess subject to

call. [73]

Certification

We, Gordon R. Griffiths and William A. Beam,

Official Reporter and pro tem Reporter, respectively,

to the above-entitled Court, do hereby certify that

at the time and place mentioned in the captions we

reported in shorthand all proceedings had and

testimony adduced during the trial of the above-

entitled cause; that our shorthand notes were

thereupon reduced to typewriting under our direc-

tion, and the foregoing transcript consisting of 277

pages is a true and correct transcript of all such

proceedings had and testimony adduced, and of the

whole thereof.

Witness Our Hands, at Portland, Oregon, this

17th day of January, 1958.

/s/ GORDON R. GRIFFITHS,

/s/ WILLIAM A. BEAM.

[Endorsed] : Filed January 17, 1958.
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?Hntteb §^tattsi Court of appeals

FOR THE NINTH CIRCUIT

No. 15677

PRANK REINER,

VS.

Appellant,

NORTHERN PACIFIC TERMINAL COMPANY OF
OREGON, a Corporation,

Appellee,

Appeal from the United States District Court

for the District of Oregon.

APPELLANT'S BRIEF

STATEMENT OF THE CASE

The Pleadings.

The Complaint alleges that the Court below had juris-

diction of the action as one brought under the Federal Em-

ployers' Liability Act, UM.C.A., Title 45, Sections 51-60;

that on February 6, 1955, plaintiff was employed by the de-

fendant as a ^^pilot herder" in the Terminal operated by it in

the City of Portland, Oregon (R. 4, par. V) ; that while

plaintiff was in the performance of his duties as such "pilot

herder," he was riding in the trail unit of two diesel engines

coupled together back-to-back ; that, while plaintiff was so

riding in the renr diesel unit, the defendant, by its agents,



servants and employees, caused the double diesel unit to

reverse its course and to be operated carelessly and negli-

gently so as to collide with a cut of cars which were in the

process of being switched from an adjacent track onto the

track on which the diesel unit was situated ; that the opera-

tion of the diesel unit in reverse was under the circumstances

negligent in that it was done nt a high and dangerous speed

and in violation of the rules of the company, without hav-

ing the diesel units under control, without keeping a proper

lookout, and disregard of the safety of the plaintiff and

others, that thereby the defendant failed to provide plaintiff

with a reasonably safe place to work and that thereby the

defendant negligently failed to adopt a reasonably safe plan

and method for performing said work (R. 56, par. V).

The Complaint furthei* alleges that as the direct and proxi-

mate cause of such negligence plaintiff was severely injured

(R. ()-7, pars. VI, VII, VIII).

The Answer alleged that the Complaint failed to state a

claim u])()n which relief could be granted; contained a gen-

eral denial of the allegations of the Complaint, admitted that

plaintiff was employed as a ^'pilot herder"; and that plain-

tiff* was guilty of contributory negligence which was the sole,

proximate, contnbuting and concurring cause of his injury.

JURISDICTION OF DISTRICT COURT

The District Court for the District of Oregon, the court

below, had jurisdiction of this action under and by virtue

of the provisions of U.S.C.A,, Title 45, Section 56, which, so

far as here pertinent, provides

:

"Under this chapter an action may be brought in a

district court of the Ignited States, in the district of

the residence of the defendant, or in which the cause

of action arose, or in which the defendant shall be doing

business at the time of commencing such action. The

jurisdiction of the courts of the United States under



this chapter shall be concurrent with that of the courts

of the several States.'^

Portland, Oregon, is the residence of the defendant and the

place wherein the cause of action arose. It is also the place

where the defendant was doing business at the commence-

ment of the action.

JURISDICTION OF UNITED STATES COURT OF APPEALS FOR

THE NINTH CIRCUIT TO REVIEW THE JUDGMENT

This Court has jurisdiction to review the judgment below

under and by virtue of the provisions of U.S.G.A.^ Title 28,

Section 1291, as amended October 31, 1951, and which, so

far as here material, reads:

"The Courts of Appeals shall have jurisdiction of

appeals from all final decisions of the District Courts of

the United States. "
The judgment below is a final decision.

JURISDICTIONAL AVERMENTS

The Complaint alleges that the action is one brought under

the Federal Employers' Liability Act, U.S.C.A., Title 41,

Sections 51-GO (R. 3, par. I) ; that the defendant is a rail-

road corporation incorporated under the laws of the State

of Oregon and operating a freight and passenger business

within that state (R. 3, par. II) ; and that the plaintiff sus-

tained liis injunes as a result of the defendant's negligence

while so employed by it in the City of Portland, Oregon,

which is within the territorial jurisdiction of the court below

(R. 4-5, par. IV) ; these jurisdictional averments are, in

effect, admitted by the answer (R. 8-9).



STATEMENT OF FACTS

Plaintiff, Frank Reiner, was employed by the defendant

in the Northern Pacific Terminal Depot as a "pilot herder^'

switchman (R. 31-33). He was injured in an accident on

February 6, 1955, at about 9 :15 p. m., in a collision which

occurred between the two-diesel unit and a freight train at

a place between the Terminal Depot and the Guild Lake

Yards. The Guild Lake Yards are about two miles from

the depot (R. 34).

Reiner had been employed by the defendant for about 35

years prior to the accident (R. 31). He reported for work

on February 6, 1955, at about 3:30 p. m. (R. 32). His work-

ing hours were from 3:30 p. m. until about 11:30 p. m. (R.

32). He reported for duty at his regular place in the depot

(R. 32).

The duties of a "pilot herder" are defined by provisions

in the union agreement between the defendant and the union,

which was marked Plaintiff's Exhibit 13, and which was re-

ceived in evidence at page 99 of the Record (R. 39). The

provisions tlKM-eof, so far as herein pertinent, were read

into the record at pages 100-101, and are as follows:

"It is the Company's position that a Pilot's duties

also properly include the following

:

"1. The coupling and/or the uncoupling of cars on

passenger trains at the crossings in depot passenger

train yard.

"2. The coupling and/or uncoupling of road engines

of passenger trains in the depot passenger yard (81).

"It is also the Company's position that giving the

necessary signals for passenger trains to proceed when
they are to leave the depot passenger yard when load-

ing of passengers, mail, express, etc., has been com
pleted and likewise governing the movement of passen-

ger trains within the depot yard tracks to discharge the

aforementioned traffic and to pull over passenger, foot,

or truck crossings is Stationmaster's work."



The qualifications of a "pilot herder'^ are that he must be

a qualified engine fireman (R. 102) ; that it is the duty of

a "pilot herder" "to uncouple the cars, the passenger train

cars, at the height shed and couple them if necessary, to un-

couple the road engines from the trains and to couple them

to the trains" (R. 103). The "pilot herder" travels with the

engine from the Terminal to Guild Lake Yards in some

cases (R. 103). The "pilot herder" has nothing whatever to

do with the operation of the engine ( R. 103 ) . He has noth-

ing to do with putting on the headlight, either dim or bright

(R. 103). He has nothing to do with the operation of the

windshield (R. 103-104). There is a fireman and an engineer

in the front cab when the engine is being operated ( R. 104 )

.

The "pilot herder" has nothing to do with keeping a lookout

on the track for obstructions, but is required to be alert at

all times (R. 104). The "pilot herder" has no duties to per-

form so far as keeping a lookout to the rear or to the front

for obstructions when the movement of the train is made on a

mainline track with a double diesel unit and the unit makes

a stop ( R. 104 ) . And he has nothing to do with any mech-

anism of the diesel or locomotive (R. 104).

The witness Leap made the statement in his testimony

that a "pilot herder" switchman "pilots the engine" and that

the one Avho pilots the engine is under the duty to take a

safe course ( R. 10() ) . The duties of a "pilot" as distinguished

from a "pilot herder" are defined by Rule 108, which is

referred to in the Record at page 106. Rule 108 is contained

in the rules adopted by the company, which were received as

lOxhibit 21 in the Record at page 107.

A "pilot" as distinguished from a "pilot herder'' does have

a duty of maintaining a lookout. This is covered by Rule 106

which is part of the defendant's rules and reads as follows

(R. 107) (italics supplied) :
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^^The conductor and the engineer and pilot^ when there

is one, are responsible for the safety of the train and
the observance of the rules, and under conditions not

provided for by the rules must take every precaution for

protection."

The witness Curtis gave testimony to the effect that the

duties of a ''pilot herder" are substantially as stated above

with the exception that if the ''pilot herder" was in a position

to see ahead it was his duty to keep a lookout (R. 136-139).

In order to clarify the testimony as to exactly what the

respective duties of a "pilot herder" and a "pilot" are, the

witness Leap was re-called. After reiterating his testimony

in chief, he testified further, that in a situation such as was

shown by the evidence, where a diesel unit stops and intends

to make a reverse movement, it would be the duty of the pilot

herder to get off the diesel, go back along the track to pro-

tect the movement and do whatever was necessary there

under the circumstances (R. 147-148).

On cross examination he testified that if the pilot herder

knew that the reverse movement was to be made, he would

be under the obligation to protect the backup movement

(R. 149).

The defendant's witness Moore testified on direct exam-

ination that plaintiff*, as the "herder," was responsible for

maintaining a lookout in connection with the backward

movement (R. 151 ) ; that he, Moore, turned on the light on

the diesel "dim," because plaintiff' told him to do so (R.

152).

On cross examination Moore testified that both the en-

gineer and the fireman were under the duty of keeping a

proper lookout in connection with the backward movement

(R. 154-156) ; and then Rule 22 was read into the record

and is as follows:



"Rule 22: Firemen are subordinate to engineers.

Engineers must see that firemen are familiar with and
perform their duties, instruct them if necessary, and
see that they are conversant with and properly under-

stand and comply with the rules and special instruc-

tions, particularly those relating to the operation of

trains. Disobedience and incompetency must be re-

ported. The engineer or the fireman must not move the

train or any part of its machinery unless he knows that

it can be done without injury to anyone. The engineer

or fireman must not go underneath the engine without

notifying the other. * *5?

He further testified that the plaintiff was in the rear of

the cab and not in the front and that he, Moore, was in the

engineer's seat and a fireman by the name of Brady was in

the fireman's seat when the backward movement was under-

taken and during all the time it was in progress (R. 157-161).

Moore further testified that Reiner was sitting in the

engineer's seat ( R. 167 ) ; that he considered it his duty

to ^'look out to see if everything was clear" before the move-

ment went back (R. 163).

The accident occurred on the return tnp at a place re-

ferred to in the Record as about one-half a mile from the

depot or about 500 feet north of 17th Street. The locus en

quo is illustrated by a sketch which we have made to illus-

trate the testimony but it was not introduced in evidence.

We think it is sutficiently accurate to portray the situation.

( See following page.

)

The two-diesel engine unit had hauled a train into the

depot where plaintiff' disconnected the diesels from the

train for the purpose of having the diesels taken to the Guild

Lake Yards for the purposes of servicing the diesels. The

trip to the yards was uneventful. The diesels were in charge

of the hostler regular engineer, one Meyers, and the regular

fireman hostler helper, one Moore (R. 34).
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On the return trip, the diesels were attached to each other,

end to end, with a cab at each end of the units. The en-

gineer and the fireman sat in the cab at the front of the

joined units (R. 34). Plaintiff and the boilermaker, by the

name of Bray, sat in the cab in the rear engine, Bray occupy-

ing the fireman's seat and plaintiff, the engineer's seat. The

two-diesel unit proceeded from the Guild Lake Yards to the

main westbound track (R. 8()). Then it proceeded on the

main westbound track until the accident occurred. While

the two tracks are referred to as the "eastbound main line

and the westbound main line," the tracks, as a matter of

fact, ran in a general northerly and southerly direction.

They were separated from each other by a space of about 40

feet. The track on the east side was known as the "east-

bound main line" and the one on the west side known as the

"westbound main line.'' There is a set of tracks connecting

the westbound main line with the eastbound main line which

is known as a "crossover" track (R. 37). The record is not

explicit as to how tar the crossover track lies from the depot

or the Guild Lake Yards, but plaintift^'s testimony shows that

it was approximately 500 feet north of 17th Street.

The weather conditions were that it was a dark, rainy,

drizzly night. There was need for the use of windshield

wipers to keep the windshields in such shape that the en-

gineer and fireman could see through them. It was also

necessary to have the lights on for purposes of visibility.

Wh(»n the two-diesel unit got near 17th Street, the en-

gineer, Mayers, stop|)ed tlic forward movement. After this

had been done, Moore, the fireman or hostler helper, came

to the cab of the rear unit where he told plaintiff, "get off

the seat, Frank," wliicli plaintiff did. Then plaintiff in-

quired of Moore, "What is the matter now?" Moore replied,

"There is something that we want to try out and we might

have to go to the Lake yards" (R. 38) . Plaintiff* stood a little
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to the rear of the engineer's seat and the fireman's seat, ap-

parently in the center of the engine. Plaintiff used the phone

in the cab for the purpose of talking to the engineer who

was in the cab of the other unit. Moore gave a buzz signal

three times which indicated a back-up movement (R. 38).

This meant that the two-diesel unit, which had been proceed-

ing toward the terminal depot, was to be backed up to the

Guild Lake Yards from which they had just come.

At the time the two-diesel unit had come to a stop at 17th

Street, a train, consisting of a locomotive and some freight

cars, was seen on the adjoining track. This train then pro-

ceeded to the crossover track where it crossed over onto the

track on which the two-diesel unit was located. The back-

ward movement of the two-diesel unit was started while the

crossover movement of the other train was in progress and

when it was i^artly on the same track that the two-diesel

unit was; the backward movement of the two-diesel unit

was started with a sudden jerk which knocked plaintiff off

balance in the center of the northerly most engine. Accord-

ing to plaintitf, the full power of the diesels was applied in

making the backward movement. Plaintiff started to call

out, "hold it," but, before he could do so, the two-diesel unit

ran into the side of the freight train which was making the

crossover movement. A power pole had been knocked down

as a consequence of the collision (K. 38). A fire was started

with a great deal of light. At this juncture the plaintiff

jumped from the cab in order to reach a place of safety

(R. 43).

The backward movement of the two-diesel unit was about

480 to 500 feet before the collision with the crossover train

Occurred.

A few days before the accident, defendant had issued a

bulletin, known as ''Bulletin 69," which prohibited power
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test movements on a main track such as the one on which the

two-diesel unit was then being operated (R. 61, 45).

The defendant also had a rule established by custom and

practice which was to the effect that no back-up movement

on the main track should be made without getting a train

order authonzing the movement. The rule also specified

precisely how the backward movement was to be made and

is shown by plaintiff's testimony at pages 40 and 41 of the

Record as follows

:

"Q. Now, under those conditions, Mr. Reiner, is such

n movement a safc^ movement?

A. No, because it was making a movement against

the current of tntltic which is not practicable or prac-

tical or is never made.

Q. If you were informed by either Mr. Moore or by

Mr. Meyers, the engineer, that they wanted to make a

back-up movement like what was made at that time,

what was the custimi and practice to be followed by you
or any other pih)t herder?

A. Well, the only way it could be made on a main
line would ha\ e to be to have a train order and go back

and flag, send a man back on the main line to protect

against other trains which would be coming and might

be coming at any time, which they was there all the time,

keep coming from the other way. You have to have some-

body there to flag, to flag the movement.

Q. Would you have to have permission from any-

body to make such a movement?

A. Yes, you would have to have permission from

either the Yardmaster, which would l)e in our case,

there is no trainmaster there, or the operator have a

train order or something. He should have something.

Q. How would thai have been done by you?

A. 1 would not have uiade that move under no condi-

(i(Mis thai way. If lh< > had wanted to have gone back,

1 would cross ovei- onto the other eastern main line, and

we would have w(Mit back (12) that way, which was the

proper way to have went." (R. 40-41.)
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As the foregoing excerpt shows, no such train order was

given and no compliance with the terms of the rules was

even attempted before the backward movement was made.

In his closing argument, counsel for the defendant in effect

admitted that the backward movement was wrongful but

he blamed plaintiff for it. So far as his admission that the

backward movement was wrongful is concerned, it reads as

follows:

"What is involved in this case? It involves a case

where one train^s rearend backs and runs into another

train. Somebody certainly was off base. Somebody cer-

tainly made a mistake here.'' (R. 214.)

During the trial, defendant was permitted to elicit from

plaintiff', over plaintiff's objection, that plaintiff' had retired

on a pension. The testimony relative to this matter is (R.

()8-69) :

"Q. Mr. Reiner, you have retired at the present time,

haven't you?

Mr. Rerat : That's objected to as incompetent and im-

material.

Mr. Gearin : You have retired on a company retire-

ment

—

Mr. Rerat: That's objected to as immaterial, incom-

petent, and irrelevant—just a minute, please, I have an

objection

—

Mr. Gearin : I will tie it up, your Honor.

Mr. Rerat : Your Honor, 1 would like to finish.

The Court: Is it offered on the issue of damages?

Mr. Gearin : Well, it has to do with some other part

about which I may impeach the witness, your Honor.

The Court : Well, if it's offered for im])eachment pur-

poses, that's all right, but not if it's offered on the issue

of damages.

Mr. Gearin : I am not offering it on that issue of

damages at all, your Honor.

The Court : Well, the jury will understand that

whether a man is retired on a pension or not has nothing
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to do with whether or not he is entitled to recover in a

suit such as (44) this. In any event, if you find that he

is entitled to recover, this has nothing to do with the

amount he is entitled to recover.

Mr. Gearin : I offer it for a limited purpose, your

Honor."

Thus, it appears that the evidence as to the plaintiff's re-

tirement pension was received, not as a defense, but, rather,

for purposes of impeachment. A motion to strike the testi-

mony relative to the pension was denied (R. 10). The trial

court instructed the jury that it might consider the fact that

the plaintiff' had a pension in determining whether the plain-

tiff would have continued to work in the future and, hence,

whether the plaintiff had sustained loss of further earnings.

The instiuctlons are as follows (R. 274) :

"You will recall that there was evidence further here

that the plaintiff' is now on a pension. That was received

on the sole issue of whether or not in the event you
might find ( (>2 ) him entitled to recover that he would
lie entitltMj to recover any loss or not of future earn-

ings, or course, the fact that a man is on a pension or

the fact that a man has other sources of income is not

a defense to his right to recover for personal injury, but

the fact that a man has other sources of income is rele-

vant to whether or not you might believe that he would
have gone on working had he not been injured, and,

hence, is relevant to the issue of whether or not he has

lost any future earnings.''

Thus, it appears that the evidence as to the pension was

not used for the purpose of impeaching the plaintiff but

rather for the purpose of showing that, in all likelihood,

plaintiff' did not sustain a loss of future earnings, which was

the basis of his claim. The trial court, in its instructions,

stated to the jury the plaintiff' was seeking compensation for

*'loss of earning jjower'' and, if entitled to recover, was en-

titled to damages sustained by reason of such loss (R. 274).
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Counsel for the defendant, in his closing argument, did not

make one comment to the effect that the evidence relative

to the pension in any way impeached plaintiff but rather con-

tended that on the merits plaintiff should not recover because

he had a pension. The very last words which counsel uttered

in his closinc: argument were (R. 215) :

"I have perhaps talked too long. I have tried not to.

You have been on juries for a long period of times. You
have been here for some time, I know, and you probably

have seen people that were hurt, people that were badly

hurt, people (160) who had something the matter with

them, and I suggest to you that Mr. Reiner has earned

a well-deserved rest because he is now pensioned. He
can do the things he has always wanted to do. He can

hunt and fish all the time, but I don't think, in fairness,

that you people should say that we should be penalized

or that we are responsible for his condition of permanent
disability when the evidence is uncontradicted that he

hurt his back a long time ago. Thank you.''

SPECIFICATION OF ERRORS

1. The Verdict is contrary to law and the evidence.

2. The Judgment is contrary to the law and the evidence.

3. The Court erred in denying plaintift''s Motion for a

new trial.

4. The Court erred in failing to instruct the jury that

tlie defendant was liable as a matter of law.

5. The Court erred in failing to instruct the jury that

any contiibutory negligence on the part of the plaintiff

should be considered only in litigation of damages rather

than complete and total defense.

(). The Court erred in receiving evidence over plaintiff's

objections that the plaintiff had and was receiving a retire-

ment pension.

7. The Court erred in instructing the jury

:
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"You will recall that there was evidence further here

that the plaintiff is now on a pension. That was received

on the sole issue of whether or not in the event you might
tind (62) him entitled to recover that he would be en-

titled to recover any loss or not of future earnings. Of
course, the fact that a man is on a pension or the fact

that a man has other sources of income is not a defense

to his right to recover for personal injury, but the fact

that a man has other sources of income is relevant to

whether or not you might believe that he would have
gone on working had he not been injured, and, hence,

is relevant to the issue of whether or not he has lost

anv future earninffs.'^
"fe"^

8. The Court erred in failing to instruct the jury to en-

tirely disregard the following portion of the closing argu-

ment of defendant's counsel (R. 215) :

"I have perhaps talked too long. I have tried not to.

You have been on juries for a long period of time. You
have been here for some time, I know, and you probably

have seen people tliat were hurt, people that were badly

hurt, peo|)le (160) who had something the matter with

them, and I suggest to you that Mr. Reiner has earned a

vvell-deserved rest because he is now pensioned. He can

do the things he has always wanted to do. He can hunt
and fish all the time, but 1 don't think, in fairness, that

you j)eople should say Ihat we should be penalized or

that we are responsible for his condition of permanent
disability when the evidence is uncontradicted that he

hurt his back a long time ago. Thank you."

9. The Court erred in failing to instruct the jury to en-

tirely disregard the statement in the closing argument as

follows (205-206): "I can understand why they brought

Mr. Rerat back here from Minneapolis because he certainly

makes a beautitul argument to you people" as being an ap-

peal to local passion and prejudice.

10. That the Court erred in denying plaintiff's objections

to the following portion of the closing argument of the de-
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fendant's counsel and the plaintiff's request that the jury

be instructed to disregard (R. 212) :

"Is there some reason why we have had one, two

lawyers from Minneapolis, one from Seattle, one from

Portland, trying this case for the plaintiff with large

photographs, aerial views, blown-up things like those

claims in a complaint for considerable sums of money,

for doctor and hospital bills when there is no justifica-

tion or reason for it?

Mr. Rerat : Just a minute. Counsel. I want to object

to such testimony on the grounds it is prejudicial, your

Honor, and ask that the jury be instructed to disre-

gard it.

The Court : Proceed ( 157

)

:'

as an appeal to local passion and prejudice and as permit-

ting defendant's counsel to comment on the attorneys who

were not actually participating in the trial.

11. The Court erred in failing to instruct the jury that

there was a difference between a "pilot-herder" and a "pilot"

and as to the respective responsibilities of a "pilot-herder"

and a "pilot," as was shown by the Record.

12. The Court erred in denying plaintiff a new trial, for

which plaintiff* moved, upon the grounds that defendant was

guilty of misconduct by bringing before the jury the ques-

tion, the fact that the defendant had instituted an investiga-

tion of the accident in question in which plaintiff was

charged at being at fault and in which he was disciplined

(73-74).

13. That the Court erred in denying plaintiff a new trial

upon the grounds that the plaintiff' had been deprived of a

fair and im])artial trial by reason of the cumulative effect

of all the errors hereinbefore assigned.
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AUTHORITIES DEEMED TO BE APPOSITE OR CONTROLLING

Point 1. Defendant Was Negligent.

Atlantic Coast Line R, Co, v, Johnson^ (C.A. Ga.

1952), 199 F.2d 750, rehearing denied 200 F.2d 619.

Frabutt v. New York, C, d St, L. R, Co, (D.C. Pa.

1950), 88 F. Supp. 821.

Point 2. Plaintiff Was Not Guilty of Contributory Negligence.

Chesapeake dc (). Ry, Co, v. Richardson (6 Cir. ), 116

F.2d 860, cert. den. 313 U.S. 574.

Point 3. Trial Court Erred in Admitting Evidence as to Plain-

tiff's Retirement Pension.

Sinovich V, Erie R, R. Co, (3 Cir.), 230 F.2d 658.

Ring v. Mpls. St, Ry. Co,, 176 Minn. 377, 223 N.W.

619.

Wise V, C. B. d Q, R, Co, Relief Dept,, 133 Minn. 434.

El Paso El, Ry, Co, v. Murphy (Tex. Civ. App.), 109

S.W. Rep. 489.

Chic. G. W. Ry. Co. v. Peeler (8 Cir.), 140 F.2d 865.

45 U.8,C,A,, Sections 55, 58, 228a.

Point 4. Error to Receive Evidence of Retirement Pension for

Impeachment and Then Using It Generally.

88 C.J,S., Sec. 87, p. 195.

Point 5. Appeals by Defendant to Local Prejudice.

Anno. : 78 A.L.R. 1456.
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ARGUMENT

SUMMARY OF ARGUMENT

Plaintiff contends that defendant's negligence appears as

a matter of law for the reason that it appears without any

dispute that the engineer made a power test on the mainline

in violation of the rule promulgated by the defendant in

Bulletin 49 about a week before the accident and in addition

thereto violated the rule relative to not making any backup

movements at the place of the accident without a yard order,

and, finally, in making the backward movement without

maintaining a lookout to avoid collision with a train which

was making the cutover, and which was plainly visible to any-

one who would have looked.

Plaintiff contends that he was not guilty of contributory

negligence for the reason that he was under no duty to do

anything at the time the accident occurred and, finally, was

not guilty of any breach of duty so as to be guilty of con-

tributor*}^ negligence.

Plaintiff contends that the Court erred in receiving evi-

dence as to plaintiff's retirement pension for two reasons,

viz. : 1. The matter of the pension was entirely irrelevant

and immaterial to any issue before the Court; and, 2. The

showing of the retirement pension enabled the defendant to

escape liability in violation of U.S.C.A.^ Title 45, Section 55.

Plaintiff further contends that he was deprived of a fair

and impartial trial by reason of the conduct of counsel for

the defendant who used the evidence relative to the pension,

which was received for the sole purpose of "impeaching" the

plaintiff, to argue that the defendant was not liable at all

and by his appeals to local passion and prejudice by calling

the jury's attention that one of plaintiff's counsel was from

Minneapolis; by placing before the jury that plaintiff had
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been subject to an investigation and trial and discipline as a

consequence of the accident, and by utterly confusing the

evidence relative to the distinction between a ^^pilot herder"

and a "pilot."

I.

DEFENDANT IS LIABLE. AS A MATTER OF LAW,

FOR NEGLIGENCE

U.S.C.A.y Title 45, Section 51, provides that a railroad

engaged in interstate commerce shall be liable for injuries

to its employees, "resulting in whole or in part from the neg-

ligence of the officers, agents or employees of such carrier."

A railroad company is guilty of negligence if it violates its

working rules and is liable to its employees for any injury

sustained as a direct and proximate consequence thereof.

Atlantic Coast Line R. Co. v. Johnson (C.A. Ga. 1952),

199 F.2d 750, rehearing denied 200 F.2d 619.

Frahutt v. New York, C. d St. L. R. Co, (D.C. Pa. 1950),

SH F. 8upp. 821.

Myers r. Southern Fai\ Co. (1936), 58 P.2d 387, 14

(^al.App.2d 287, rehearing denied 59 P.2d 1001, 14

(^ul. App.iVl 2.S7.

MeCroH-en r. Southern Ry. Co. (1942), 20 S.E.2d 352,

221 N.(\ :i(ii;.

As held in Topore v. Boston, Maine R. R., 78 N.H. 536, 537,

103 Atl. 72, 73, the adoption of such rules "admits the rea-

sonable necessity for the conduct thereby prescribed."

While Moore testified that the backward movement was

not a power test, the testimony as to what actually happened

shows the movement was a power test and nothing else.

There is no dispute at all as to the fact that a train order

was required to authorize such a movement and that such a

train order had never been obtained. The purpose of the
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train order was to prescribe a course of conduct which would

make the backward movement a safe one. If such an order

had been obtained, it would have been the plaintiff's duty to

get off the diesel, go forward, and flag the engineer of the

diesel w^hen it was safe to make the movement. All this was

not done. Because of the omission to follow the prescribed

course of conduct, the collision occurred.

In addition, the backward movement was made without

any lookout at all. The fireman, Moore, sat in the cab at the

front of the backward movement and should have seen the

crossover train, but did not. The movement was made reck-

lessly and in entire disregard of the safety of those on the

diesel as well as those on the crossover train. It was one

of those movements for which there was entirely no excuse

and which establishes negligence as a matter of law.

II.

PLAINTIFF WAS NOT GUILTY OF CONTRIBUTORY
NEGLIGENCE AS A MATTER OF LAW

The evidence shows without dispute that plaintiff was a

^'pilot herder" and not a "pilot.'' Under the circumstances

he had no duty to perform. Furthermore, he was in a posi-

tion where he could not make an obsen^ation and was ab-

solutely at the mercy of Moore, who had got into the en-

gineer's seat in the cab of the diesel, which was at the head

of the backward movement. Moore was in the observation

seat and not plaintiff. It would have been presumption for

the plaintiff to have attempted to su])ersede Moore or to exer-

cise any of Moore's functions with respect to lookout.

It is elementary that contributory negligence involved the

idea of breach of duty—something of fault with the conduct

of the employee. Lyncf/iaug v. Payte, __. Minn. .. , 76 N.W.

2d ()G0.
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Contributory negligence consists of the doing of some act

by the employee, or some omission by the employee, amount-

ing to want of ordinar}^ care for his own safety, which is a

direct and proximate cause of his injury.

Chesapeake d 0. Ry. Co. v. Richardson (6 Cir.), 116

F.2d 860, cert. den. 313 U.S. 574.

Plaintiff was not guilty of contributory negligence for

the plain reason that he was not under any duty which con-

tributed to the accident. He had nothing to do with the for-

ward movement of the engineer which was made in violation

of the rule prescribed by RJulletin 49 or the engineer's viola-

tion of the rule requiring a yard order authorizing the back-

ward movement and the failure of the fireman Moore to main-

tain a lookout. Plaintitf could not have prevented any one

of these acts. If he had attempted to do so, it is a certainty

that the engineer and the fireman would have entirely dis-

regarded it. Furthermore, ])laintiff was under no duty to

maintain a lookout while the backward movement was being

made for the reasons: 1. The plaintilf was put in the posi-

tion by Moore where lie could not make an observation;

and 2. Moore had taken over the function of maintaining

lookout with the consequence that plaintitf was excluded

from any part of the function of maintaining a lookout.

Furthermore, it is to be remembered that under Section

53 contributory negligence on the part of an employee is

not a bar to recovery, but diminishes the damages only in

proportion to the amount attributable to such contributory

negligence.

It must be apparent that any alleged contributory negli-

gence of the plaintiff was very slight indeed as compared

to the negligence of the defendant. In any aspect of the case,

plaintiff was entitled to recover, even if he was guilty of

some contributoi'y negligence, which the plaintiff denies.
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III.

THE TRIAL COURT ERRED BY ADMITTING EVIDENCE TO THE

EFFECT THAT PLAINTIFF HAD A RETIREMENT PENSION

a. The Evidence as to the Retirement Pension Was Entirely Irrele-

vant and Immaterial and Its Admission Was Prejudicial.

The case was tried upon the theory, in so far as future

damages were concerned, plaintiff had sustained injury con-

sisting of '4oss of earning power'' (R. 274). The evidence as

to future earnings was admitted upon the theory that the

perspective earnings measured the extent of the loss so oc-

casioned.

Vicksburg d M. R, v. Putnam, 118 U.S. 545, 7 S.Ct. 1,

30 L.Ed. 257.

15 Am. Jur.y Damages, Sec. 91.

In a personal injury action, evidence that the plaintiff was

receiving, at the time of trial, a pension, insurance, annuity,

or other income, which became due to him as a result of the

accident causing his injuries or otherwise, is entirely imma-

terial and irrelevant to the issue and it is error for the Court

to receive the same in evidence.

Standard Oil Co. v. U. S. (9 Cir,), 153 F.2d 958.

Sinovich V. Erie R. R. Co. (3 Cir.), 230 F.2d 658.

^ew? York, N. H. d H. R. Co. v. Leary ( 1 Cir.
)

, 204 F.2d

461, 468.

Flener v. Louisville d N. R. Co. (7 Cir.), 198 F.2d 77.

Hetrick v. Reading Co.^ 39 F. Supp. 22, 25,

Ring v. Mpls. St. Ry. Co., 176 Minn. 377, 223 N.W. 619.

Wise V. C. B. d Q. R. Co. Relief Dept., 133 Minn. 434.

Rodell V. Relief Dept. C. B. d Q. R. Co., 118 Minn. 449.

As held by this Court in Standard Oil Co. v. U. S., supra,

where the question is discussed at length and the authorities
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are carefully reviewed in an opinion by Circuit Judge Bone

(153 F.2d 958) :

"In the United States the prevailing rule seems to be

that an injured person may recover for wages lost and
medical expenses incurred during his incapacity even

though such amounts were supplied by insurance, a con-

tract of employment, or gratuitously.'^

In Ring v. Mpls. St. Ry. Co., supra, a member of the city

fire department was injured in an automobile collision. The

trial court excluded evidence that the fireman was entitled

to a city pension. The Minnesota Court held that the pen-

sion "had no lelation to his future earning capacity" and

afttrmed the decision. Tlie Court said

:

"The refusal of the court to permit defendant to intro-

duce evidence as to plaintiff's right shortly to receive

a pension is assigned as error. Whether plaintiff would
or would not^ at some time in the future, receive a pen-

sion had no relation to his future earning capacity. It

had nothing to do with the amount he could be awarded
as damages. The proffered evidence was properly re-

jected.

"We have examined other rulings of the court on the

admission of evidence and find no error therein." (Italics

supplied.

)

As said in El Raso El. Ry. Co. v. Murphy (Tex. Civ. App. ),

109 8.VV. Rep. 189, where the plaintiff was injured while

riding as a passenger on one of the defendant's street cars,

in holding that it is entirely immaterial whether or not the

injured plaintiff would ever work at the employment in

which he was engaged at the time he was injured

:

"A loss or impairment of earning capacity is one of

the elements which may be considered by the jury in

estimating the damages one has sustained from a per-

sonal injury. And in order that it may be considered for

that purpose there must be some evidence tending to

show what such capacity of the injured party was be-

fore its loss or impairment. Where one's earning ca-
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pacity is not destroyed, but only impaired, the damages

he has sustained can be best shown by what he was
capable of earning before he was injured and what he

was capable of earning afterwards, and the difference

Avill indicate the damages he has sustained. It must be

observed that the matter to be determined is not what
he actually earned before his injury, but what his earn-

ing capacity actually was, and to what extent that ca-

pacity has been impaired. For whatever capacity he

had for earning money before the injury, whether he

exercised it or not, was his, and he was entitled to it

unimpaired by injury wrongfully inflicted by another.

One who has impaired the earning capacity of another,

when called upon to redress the wrong, cannot be heard

to say: *You had ceased to use your capacity to earn

money when I injured you, and would not have exer-

cised it again had you not been injured.' One's earning

capacity is property, and in some instances all he has,

and he can no more be deprived of it without just com-

pensation than he can of tangible property. It would
certainly be no defense to an injury of tangible property

that its owner had ceased to use it, and would not, had
it not been injured, ever have worked with it any more.

It is a matter of no concern to anybody else whether one
uses or intends to use his property for the purpose of

earning money or not. It is his, and it is the duty of the

stnte to protect him in it, unimpaired from injury by
the wrongs of another, or to compel him who has wrong-
fully impaired the value of its capacity for use to com-

pensate the owner for such im|>airment. For these rea-

sons the appellee was entitled to recover from the appel-

lant the difference between the value of his earning

capacity before and after it was impaired by the injury

wrongfully inflicted by the appellant. After he moved
from Corpus Christi to El Paso he did not engage in

any kind of business, and maybe did not, up to the time
of his injury, have any intention of doing business there;

but this, as we have seen, did not deprive him of the

right to compensation for the impairment of his capac-

ity to earn money, if he had such capacity, caused by the

injuries inflicted by appellant's negligence."
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These decisions make it crystal clear that the trial court

erred in holding, as it instructed the jury at page 274, that

such evidence may be considered in connection with the ques-

tion of whether the plaintiff would have gone on working

had he not been injured. That matter is one which has noth-

ing to do with the plaintiff's right to recover for injury to

his working capacity. It was prejudicial in the extreme for

the trial court to admit the evidence and then instruct the

jury it might consider it.

b. Admission of Evidence Relative to PlaintifF's Retirement Pen-

sion Was in Contravention of U.S.C.A., Title 45, Sections

228a, 55 and 58.

Phila,^ B. d W. R, Co. v. Schubert, 224 U.S. 603, 32 S.Ct.

589, 56 L.Ed. 911.

OhL 0. W. Ry. Co, v. Peeler (8 Cir.), 140 F.2d 865.

Wise V. C. B. d- Q. R. Co. Relief Dept,, supra.

We do not feel it necessary to labor this point. The rules

are well settled and have been stated in the cited cases. In

Chic. G. W. Co. V. Peeler, supra, the United States Court of

Appeals for the Sth Circuit held:

"The Railroad Ketirement Act of 1937, 45 IT.S.(\A.

§228a et seq., provides that certain described employees

'shall * * * be eligible for annuities after they shall

have ceased to render compensated service to any per-

son.'

^'Section 55 of the Employers^ Liability Act, supra,

provides

:

ti* * * That in any action brought against any such

common carrier under or by virtue of any of the pro-

visions of this chapter, such common carrier may set off

therein any sum it has contributed or paid to insurance,

relief benetit, or indemnity that may have been paid

to the injured employee * * * on account of the in-

jury * * * for which said action was brought.
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"Section 58. Nothing in this chapter shall be held

to limit the duty or liability of common carriers or to

impair the rights of their employees under any other

Act or Acts of Congress.

"The question presented is interesting. It has been

discussed by the courts in McCarthy v. Palmer, 2 Cir.,

113 F.2d 721, 723, and in Hetrick v. Reading Co., D.C.

N.J. 39 F.Supp. 22. Neither case is helpful here. In

the McCarthy case the question arose on an appeal from

a finding of the court as a result of a stipulation, and

in the Hetrick case on a motion to strike an affirmative

claim for a set-off under the Act. In the present case no

claim to a set-off is asserted in the answer. The objec-

tion, therefore, that the offered evidence was not ma-

terial or relevant to any issue was properly sustained.

Rules 8(c) and 13 of the Rules of Civil Procedure,

28 U.S.C.A. following section 723c, provide that affirma-

tive defenses and counterclaims must be pleaded, and

Rule 12(h) provides that *A party waives all defenses
* * * which he does not present either by motion
* * * ^^. * * » 1^ j^jg answer or reply, with certain

exceptions not material here. No demonstration is

necessary to show that a set-off' is a partial or entire

defense to an action for damages.'
'-

In Wise v: C, B. <& Q. R. Co. Relief Dept., supra, plaintiff

sued on a benefit certificate without filing releases of the

railroad from liability. In holding that the filing of such

releases was in effect prohibited by Section 55, the Minnesota

Court said

:

"The statute of 1908 was construed in Philadelphia,

B. & W. R. Co. V. Schubert, 224 U.S. 603, 32 Sup. Ct.

589, 56 L.ed. 911. This was an action by an interstate

employee to recover for personal injuries. He had re-

ceived benefits from the relief department. The regula-

tions of the department provided that the receipt of

benefits should operate as a release of damages for in-

jury. It was held that the provision for a release was
within the condemnation of the statute. The court said

:
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" ^But it is urged that the substituted provision

—

of §5 of the act of 1908—failed to embrace that

which the earlier act specifically described. We
cannot assent to this view. The evident purpose of

Congress was to enlarge the scope of the section,

and to make it more comprehensive by a generic,

rather than a specific, description. It thus brings

within its purview ^^any contract, rule, regulation,

or device whatsoever, the purpose or intent of which
shall be to enable any common carrier to exempt
itself from any liability created by this Act.'' It

includes ever^^ variety of agreement or arrangement
of this nature; and stipulations, contained in con-

tracts of membei'ship in relief departments, that

the acceptance of benefits thereunder shall bar re-

covery, are within its terms. * * * Tliat is the

liability which the act defines and which this action

is brought to enforce. It is to defeat that liability

for the damages sustained by Schubert which other-

wise the company would be bound under the stat-

ute to pay, that it relies upon his contract of mem-
l)ership in the relief fund and upon the regulation

which was a part of it. But for the stipulation

in that contract, the company must pay; and if

the stipulation be upheld, the company is discharged

from liability. Tlie conclusion cannot be escaped

that such an agreement is one for immunity in the

described event, and as such it falls under the con-

demnation of the statute. "If there could be doubt

upon this point, it would be resolved by a con-

sideration of the proviso of §5, which immediately

follows the language condemning contracts, rules,

regulations or devices, the purpose of which is to

exempt the carrier from liability.''

'

"The statute was construed by this court in Rodell v.

Relief Dept. C. B. & Q. R. Co., 118 Minn. 449, 137 N.W.
174. This was an action by the widow of a deceased

interstate employee to recover upon a benefit certifi-

cate. Under the terms of the membership no death bene-

fit was payable, until releases of the railroad company

by all who might legally assert claims for the death were

filed with the superintendent. The plaintiff brought
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suit on the benefit certificate without filing releases. The
defense was that she was not entitled to recover until

releases were filed. It was held that in view of the stat-

ute quoted releases could not be exacted and the plain-

tiff could recover the death benefit."

c. Defendant Was Guilty of Misconduct in the Use of the Evidence

Relative to PlaintifF's Retirement Pension.

The effect of the closing argument of defendant's counsel

with respect to plaintiff's retirement pension was both devas-

tating and prejudicial. His very last remarks to the jury-

were as pointed out above:

"I suggest to you that Mr. Reiner has earned a well-

deserved rest because he is now pensioned. He can do

the things he has always wanted to do. He can hunt

and fish all the time, but I don't think in fairness that

you people should say that we should be penalized or

that we are responsible for his condition of permanent
disability when the evidence is uncontradicted that he

hurt his back a long time ago. Thank you."

The last quotation was the very end of counsel's argument.

It was not made to imi)each plaintiff, but to discredit entire-

ly his case.

In the case of Sinovich v. Erie Railway Co., supra, the

United States Court of Appeals for the Third Circuit, in dis-

cussing the harm done there by keeping before the jury the

fact of plaintiff's retirement upon pension, said, in granting

a new trial (230 Fed, 662) :

" *We think that the whole situation resulted in bring-

ing and keeping before the jury the harmful misstate-

ment that the plaintiff was receiving a pension from the

defendant. * * * Plaintiff's attorneys perhaps should

have requested the court to repeat what it had said to

the effect that the Railroad Retirement Act payments
were not to be considered in computing plaintiff's losses

but the jury had been so advised once. There is not

the slightest indication that those attorneys were specu-

lating on the outcome or doing other than their best for
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their client. Under all the circumstances it seems to us

that the last moment reiteration by the defense of the

barred evidence gravel}^ and unwarrantably impaired

the worth of plaintiff^s claim to the jury. He is entitled

to a new trial/

"What is said in this (juotation applies here. The
claim of impeachment is too thin a disguise to conceal

that defendant\s real purpose was to discredit plain-

tiff's entire claim by irrelevant and immaterial evi-

dence. The defendant's parting words to the jury were
just that. No court should tolerate such a procedure

to say nothing of the breach of faith and imposition

upon the court, which counsel's conduct and argument
involves. After all, plaintiff:' is entitled to a fair and im-

partial trial. This, defendant's counsel deprived him of.''

IV.

IT WAS PREJUDICIAL ERROR FOR THE TRIAL COURT TO
REVERSE THE EVIDENCE AS TO PLAINTIFF'S RETIREMENT

PENSION FOR PURPOSES OF IMPEACHING PLAINTIFF AND
THEN TO PERMIT ITS USE FOR OTHER PURPOSES

This rule is supported by a unanimity of authority wher-

ever it has been considered.

Brandt v. Fenn R, Co. { 7 Cir.
)

, 231 F.2d 848.

In S8 C.J.S., Trial, Sec. 87, p. 195, the text reads

:

"Where, by express ruling, it is limited to one pur-

pose, without exception, it cannot be used for another

purpose. It is manifest that any other rule would re-

sult in surprise and injustice. Where a party offers evi-

dence for a limited purpose, he is not bound by the evi-

dence for another piir[)ose. Where plaintiff offers

evidence for a restricted purpose, it has been held both
' that defendant may and that he may not use it for an-

other purpose without a second olfer for such purpose."

Numerous cases are cited in notes 11 and 18 holding that,

where evidence is admitted for a limited purpose, failure of

the trial court to so limit it constitutes error.

Kucaha v. Kucaha, Neb. . . , 18 N.W, 645, 648.
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Y.

APPEALS TO LOCAL PREJUDICE AND PASSION BY DEFEND-

ANT IN ITS CLOSING ARGUMENT CONSTITUTED MISCON-

DUCT ENTITLING PLAINTIFF TO A NEW TRIAL

The reference in the closing argument of defendant's coun-

sel to plaintiff's attorney not as an "attorney/' but as

"lawyers" from Minneapolis had nothing to do with whether

plaintiff was entitled to recover. This allusion to plaintiff's

counsel was not an isolated act of misconduct, but, rather,

was part of a plan consisting of numerous acts of misconduct,

such as reference to plaintiff's retirement pension, his trial

and discipline by defendant (for this there was no basis at

all in the record
)

, and the misuse of the evidence relative to

the pension, all of which has a cumulative effect of causing

plaintiff and his case to be prejudiced. Reference to the non-

residence of a party is prejudicial error.

London Guarantee d Ace, Co. v. Woelfle (8 Cir.), 83 F.

2d 325.

Brotherhood of Painters^ Etc,^ v. Trimm, 207 Ala. 587,

93 So. 533.

State V. Bernstein, 148 Minn. 301, 181 X.W. 947.

Hall V. Rice, 117 Neb. 813, 223 N.W, 4, 78 A.L.R, 1421.

88 GJ,S., Trial, Sec. 188, p. 373.

53 Am. Jur., Trial, Sec, 499, p, 403, note 8,

Anno. : 78 A.L.R, 1456.

The remarks of defendant's counsel had no tendency to ex-

plain the issues to be decided by the jur^^ They could not

make any contribution to the attainment of justice. The sole

purpose or eff'ect of such appeals is to defeat justice. The

remarks of counsel here could have no different effect under

the circumstances. A new trial should be granted in order

that this case may be tried right. As said in State v. Bern-

stein, supra, quoting from Masterson v. Chicago d N. W. Ry.

Co., 102 Wis. 571, 78 N.W. 757 (148 Minn. 308) :
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"A case that cannot fairly be won upon the evidence

by the use of legal and lawyer-like methods presumably

does not deserve to be won at all."

CONCLUSION

This is a case where defendant's negligence appears as a

matter of law and where it appears that plaintiff was not

guilty of contributory negligence as a matter of law. If the

Court should hold, contrary to plaintitf's contention, that he

was not guilty of contributory negligence as a matter of law,

it should hold that his negligence was very slight as com-

pared to the negligence of defendant, and that, consequently,

plaintiff is entitled to a verdict making slight deduction for

his own negligence.

The evidence relative to plaintiff's retirement pension and

the use made thereof by the defendant utterly destroyed the

strong case of negligence which the plaintiff had made. The

evidence as to the retirement pension coupled with defend-

ant's appeal to local })rejudice were devastating and utterly

deprived plaintiff' of the fair and impartial trial that every

litigant is entitled to.

In the interest of justice, there should be a reversal grant-

ing to plaintiff a new trial in which the element of prejudice

referred to should be eliminated.

Kespectfully submitted,

Eugene A. Rehat
Attorney for Appellant

610 Baker Building

Minneapolis, Minnesota

Of Counsel:

Harry H. Peterson
505 Minnesota Federal Bldg.

Minneapolis, Minnesota

Owen A. Johnson
1201 Dexter Horton Bldg.

Seattle, Washington
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JURISDICTION

We adopt appellant's statement of jurisdiction.

STATEMENT OF THE CASE

Appellant, as plaintiff in the district court, sued

under the Federal Employers' Liability Act (45 USCA

§ 51) to recover $85,000 general damages for injuries

allegedly sustained as a result of defendant's negligence.

Defendant's answer denied negligence and charged af-



firmatively that the sole cause of the accident was plain-

tiff's own negligence. These issues were submitted to

the jury, which decided them adversely to the plain-

tiff, who has appealed.

STATEMENT OF THE EVIDENCE

As in most personal injury cases, the facts were in

dispute. Appellant's brief sets forth in narrative form

the evidence upon which he relied to sustain a recov-

ery. The weight of evidence supported defendant's con-

tention that plaintiff's negligence was the sole cause of

the accident. The court instructed the jury (R. 271):

"If you should believe from the satisfactory evi-

dence that the plaintiff was guilty of negligence in

any one of the particulars charged and that such
negligence of plaintiff constituted the sole cause of

his injury, then in that event the plaintiff cannot
recover against the defendant in this case."

It is clear that the jury, by its verdict, was convinced

that plaintiff's negligence was the sole cause of the

accident.

The movement which resulted in the accident was

a back-up movement of two diesel units. Plaintiff, at

the time of the accident, was riding in the rear unit.

The testimony established that he himself was respon-

sible for this movement. The complaint alleges (R. 4)



and the answer admits (R. 8) that plaintiff was em-

ployed as a pilot-herder. Plaintiff's witness Leap de-

fined a pilot-herder as (R. 105):

"* * * a classification of a workman for, in this

case, the Terminal Company, that pilots or herds
the engines"

whose duty it was to keep a lookout and to take a safe

course (R. 106) and who is responsible for the safety of

the train. (Rule 106—R. 107)

Witness Leo B. Moore testified (R. 151):

"Q. Now, on the back-up movement who, if any-
body, in the back of the unit in which you were
riding was responsible for the movement?

A. The herder.

Q. Who would that be in this case?

A. Mr. Reiner.

Q. Who had responsibility for the—strike that
—what, if any, authority did you have with respect

to Mr. Reiner's duties and activities at that time and
place?

A. Nothing at all."

Plaintiff testified at his disciplinary hearing that it

was his duty to protect the train (R. 77) and to protect

the movement at a cross-over (R. 78) . Plaintiff's witness

Leap testified that plaintiff was obligated to protect

the reverse movement (R. 148-149).



Plaintiff's witness Curtis testified that as a pilot-

herder, plaintiff should have been alert (R. 138). He

should have kept a lookout and protected the rear end

(R. 138-139).

During the back-up movement plaintiff was in a

position where, had he looked, he would have seen the

other train on the track in time to stop the movement.

He admitted (R. 71):

''Q. Were you looking?

A. No." , :. .

and (R. 72):

"Q. Did you take any look at all as you were
backing up toward the place where the accident
took place?

A. No."

Plaintiff testified that it was raining "pretty badly

and you couldn't see through the windshield" (R. 72)

—yet he did not turn on either of two windshield

wipers in the cab (R. 72).

Plaintiff knew the position of the emergency valve

in the cab but did not use it (R. 72). There was, in ad-

dition, a communication system to the engineer or



hostler by which he could have signalled the latter to

stop the train (R. 72-7 ?>):

"Q. Do you know where the emergency valve is

on those trains?

A. Yes.

Q. Did you use the emergency valve to stop?

A. No.

Q. Is there a buzzer to the hostler?

A. Yes.

Q. Did you use the buzzer that night?

A. No.

Q. Had you used the buzzer on prior occasions?

A. Yes."

Just one press of the buzzer would have brought the

train to a stop (R. 82).

Prior to the back-up movement, the dome light

was on, which interfered with visibility to the rear

during the back-up movement. Yet plaintiff did not

concern himself with this fact and did not turn off the

dome light (R. 73, 171).

The diesel unit on the rear was equipped with a

headlight which, if it had been on bright beam, would

have illuminated the train to the rear of the backing

diesel units (R. 169). Yet, plaintiff directed that the
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headlight be turned from bright to dim. Witness Moore,

referring to plaintiff, testified (R. 150-151 )

:

"Q. What, if anything was said about the rear
headlight?

A. Yes, I walked back, he was sitting there, and
where it was—the cab light was on, and then I

asked where the headlight switch was as I couldn't

see in the row of buttons, and I turned it on bright,

and he says, 'You don't make a reverse movement
with the bright headlight on,' so I then clicked it

to dim.

Q. What, if any, effect would that have upon
the visibility to the rear?

A. Well, when the headlight was on bright I

could see all the switches all the way back was all

clear, and when the headlight was clicked to dim
you could only see the car in your unit in front of

you."

Again, the jury may well have found that plain-

tiff's injuries were occasioned solely and entirely by

his own negligence in jumping from the diesel unit

after the collision was over. The complaint in this case

(R. 5) and in the earlier case which was dismissed, his

testimony (R. 46, 52 and 53) and his prior written

statement (Ex. 26) support this verdict.

Appellant in his statement of facts refers to defend-

ant's Rule 69 and states (Br. 9-10) that it "prohibited

power test movements on a main track such as the one

on which the two-diesel unit was then being operated."



The fact is that witness Moore testified (R. 169) that

the movement was not a power test. This was a sharply

disputed issue, which was resolved by the jury's verdict.

Appellant has omitted any reference whatsoever to

one of the most important facts in the case, and under-

standably so. The complaint contained the usual alle-

gations of permanent injury and sought to recover

money damages for alleged expenditures of large sums

of money for medical, hospital and nursing expenses.

The latter claim was wholly unsupported by the evi-

dence. Plaintiffs attorney (R. 28) in the opening state-

ment claimed that plaintiff was "permanently and

totally disabled," a representation subsequently demon-

strated to be entirely false.

Plaintiff concealed from the jury and neglects to

advise this court that he had injured his back on a pre-

vious occasion (R. 72)^ had been treated by an ortho-

pedist^ and had worn a back brace for his injury. The

record reveals that he was examined by four doctors,

the last only three days before the trial, and only the

last doctor testified (R. 70). Plaintiff described a long

and continuous period of inability to perform his work.

He attempted to convince the jury that it was difficult

even for him to move, and that it was difficult for him

to walk. (See testimony of plaintiff's wife, Margaret

Reiner, R. 145, and his own testimony, R. 69.)
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Apart from the usual enthusiasm with which many

persons assert their injuries, plaintiff's claim in this

case amounted to fraud. For example (R. 69), he ac-

tively engaged in salmon fishing subsequent to the

accident and won the employees' salmon derby with

a 31-pound salmon. He went deer hunting and traveled

extensively with his house trailer. The motion pictures

exhibited to the jury revealed that plaintiff could and

did engage in normal activities without pain, discom-

fort or limitation of motion. It is significant that plain-

tiff made no claim and does not now claim that the

pictures were unauthentic, distorted or improper. In

fact, plaintiff advised his treating orthopedist (R. 200-

201) in October of 1955 that he had no pain in his back.

STATEMENT RELATING TO APPELLANT'S

SPECIFICATIONS OF ERROR

Plaintiff's specifications of error Nos. 1, 2, 3, 12 and

13 do not present any issue for review by this court.

Answer to Specification No. 4:

The Court did not err in failing to instruct the jury

that the defendant was liable as a matter of law.

Appellant has failed to set out the charge to the jury

totidem verbis as required by Rule 18(2) (d) of this

court, nor does the record or appellant's brief disclose



what instruction, if any, was requested by plaintiff or

that a proper objection was made (as required by Rule

51 FRCP) after the court had instructed the jury.

Moreover, the evidence that plaintiff was in charge

of the back-up movement and was responsible for the

safety of the train, and that his negligence was the

sole cause of the accident, made such a charge inap-

plicable.

This Court strictly enforces Rule 51. In Daulton v.

Southern Pacific Company, 237 F2d 710 (CA9 1956),

the court said:

"Here both sides were represented by lawyers,

experts in the field. It is particularly just to apply
Rule 51 and the Federal Rules of Procedure "^ * *."

(237 F2d 710 at p. 713)

Plaintiff's attorney, Eugene A. Rerat, is no stranger to

F.E.L.A. litigation and can properly be considered an

"expert in the field." See The Atchison, Topeka and

Santa Fe Railway Co, v. Jackson, 235 F2d 390 (CAIO

1956).

Answer to Specification No. 5:

The Court did not err in failing to instruct the jury

that any contributory negligence on the part of the

plaintiff should be considered only in litigation (sic)

of damages rather than complete and total defense.
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Plaintiff has wholly failed to comply with Rule

18(2) (d) of this Court and Rule 51 FRCP. Plaintiff

failed either to request the instruction or to object to

the court's instruction at the time of trial. However,

the instruction was given (R. 272) and the specification

is wholly without merit.

Answer to Specification No. 6:

The Court did not err in receiving evidence over

plaintiffs objections that the plaintiff had and was re-

ceiving a retirement pension.

This specification of error will be discussed in the

argument.

Answer to Specification No. 7:

The Court did not err in instructing the jury: ''You

will recall that there was evidence further here that

the plaintiff is now on a pension. That was received on

the sole issue of whether or not in the event you might

find (62) him entitled to recover that he would be en-

titled to recover any loss or not of future earnings. Of

course^ the fact that a man is on a pension or the fact

that a man has other sources of income is not a defense

to his right to recover for personal injury^ but the fact

that a man has other sources of income is relevant to

whether or not you might believe that he would have
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gone on working had he not been injured^ and hence

is relevant to the issue of whether or not he has lost

any future earnings.^^

This instruction was requested by plaintiff:

"The Court: * * I gave the instruction as

you suggested. * * *" (R. 280)

This specification of error will be discussed in the

argument.

Answer to Specification No. 8:

The Court did not err in failing to instruct the jury

to entirely disregard the following portion of the closing

argument of defendants counsel (R. 215): "I have per-

haps talked too long. I have tried not to. You have been

on juries for a long period of time. You have been here

for some time^ I know^ and you probably have seen

people that were hurt^ people that were badly hurt,

people (160) who had something the matter with them,

and I suggest to you that Mr. Reiner has earned a well-

deserved rest because he is now pensioned. He can do

the things he has always wanted to do. He can hunt

and fish all the time, but I don^t think, in fairness, that

you people should say that we should be penalized or

that we are responsible for his condition of permanent
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disability when the evidence is uncontradicted that he

hurt his back a long time ago. Thank youJ^

No request was made to instruct the jury to disre-

gard that portion of counsel's argument, and no objec-

tion was made to the argument at the time of trial. This

specification is no more than an afterthought.

Answer to Specification No. 9:

The Court did not err in failing to instruct the jury

to entirely disregard the statement in the closing argu-

ment as follows (205-206): "I can understand why they

brought Mr. Rerat back here from Minneapolis because

he certainly makes a beautiful argument to you people^''

as being an appeal to local passion and prejudice.

The Court was not requested by plaintiff to instruct

the jury to disregard that portion of counsel's argument,

and no objection was made to the argument at the time

of trial.

Answer to Specification No. 10:

That the Court did not err in denying plaintiffs ob-

jections to the following portion of the closing argument

of the defendant^s counsel and the plaintiffs request

that the jury be instructed to disregard (R. 212): "Is

there some reason why we have had one^ two lawyers

from Minneapolis.^ one from Seattle^ one from Portland^

trying this case for the plaintiff with large photographs^
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aerial views^ blown-up things like those claims in a com-

plaint for considerable sums of money
^ for doctor and

hospital bills when there is no justification or reason

for it?

Mr. Rerat: Just a minute counsel. I want to object

to such testimony on the grounds it is prejudicial., your

Honor., and ask that the jury be instructed to disre-

gard it.

The Court: Proceed (157).''

as an appeal to local passion and prejudice and as per-

mitting defendant's counsel to comment on the attor-

neys who were not actually participating in the trial.

This specification of error will be discussed in the

argument.

Answer to Specification No. 1 1

:

The Court did not err in failing to instruct the jury

that there was a difference between a "pilot-herder"

and a "pilot" and as to the respective responsibilities of

a "pilot-herder" and a "pilot" as was shown by the

Record.

The Court was not requested by plaintiff to instruct

the jury regarding the difference, if any, between a

"pilot-herder" and a ''pilot." Plaintiff has again wholly

ignored Rule 18(2) (d) of this Court and Rule 51 FRCP.
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SUMMARY Of ARGUMENT

A. Evidence of Retirement

The evidence relating to plaintiffs retirement was

entirely proper and was offered solely for the purpose

of impeachment to establish that plaintiff had no incen-

tive or desire to return to work.

B. Jury Argument

The trial court did not abuse its discretion in per-

mitting an argument to the jury which consisted of a

fair appraisal and evaluation of the case as it related

to plaintiffs attempt to "build up" both liability and

damages.

C. Liability as a Matter of Law

The issues upon liability, i.e., negligence and con-

tributory negligence, were for the jury's determination.

D. Alleged Misconduct

No objection was made prior to the verdict.

ARGUMENT

Evidence of Retirement. The question was:

"Q. Mr. Reiner, you have retired at the present
time, haven't you?" (R. 68)
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"Retirement," according to Webster's New Interna-

tional Dictionary (2d Ed), means, "to withdraw from

office, public station, business, or the like * * *." The

term has been defined as meaning to "withdraw from

active service." State Ex rel v. Love, 95 Neb. 573 at p.

581, 145 NW 1010.

Plaintiff complains, because he was asked if he had

"withdrawn from active service." If he had voluntarily

withdrawn from active service, such position would be

totally inconsistent with his assertion at the trial that

he wanted to but could not work, because of his alleged

permanent and total disability resulting from the ac-

cident.

The information which defendant wished to elicit

was offered solely for the limited purpose of impeach-

ing the plaintiff by showing that he no longer desired

to carry on his employment with the terminal com-

pany. It was offered to establish that his incentive to

work was gone.

After it was made known that plaintiff had volun-

tarily withdrawn from service, the court instructed the

jury (R. 69):

"The Court: Well, the jury will understand that
whether a man is retired on a pension or not has
nothing to do with whether or not he is entitled to

recover in a suit such as this. In any event, if you
find that he is entitled to recover, this has nothing
to do with the amount he is entitled to recover."
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There was no objection to this instruction at that

or any other time, nor was there any request for any

other or different instruction on the subject.

Plaintiff claimed total and permanent disability,

when in truth and in fact, the evidence demonstrated

that he was not disabled. He called himself a cripple;

yet the evidence demonstrated him to be an active

hunter and fisherman who could engage in every-day

activities with no disability whatsoever.

The defendant was entitled to go into the question

whether plaintiff had any genuine desire to return to

work, and to unmask plaintiffs attempt to hoodwink

the jury (by feigned painful gestures and halting walk)

into believing he was totally and permanently disabled,

and that he had left defendant's employment by reason

of these injuries.

The testimony relating to retirement was offered

for the limited purpose of impeachment. It was not of-

fered with respect to liability or damages. The court

immediately and expressly instructed the jury that it

was not received in connection with either of those two

issues, and again, in accordance with plaintiff's attor-

ney's request, the court, in its charge to the jury, re-

peated its admonition (R. 274).

The cases cited by appellant are all cases in which

evidence of benefits under the Railroad Retirement Act
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—and there was no reference in this case to the Rail-

road Retirement Act—was received in order to mitigate

damages. The law is well settled that evidence of bene-

fits received by an injured workman, regardless of the

source, is not admissible to mitigate damages. Evidence

of plaintiff's retirement in this case was not offered to

mitigate damages^ but was offered solely for the purpose

of impeaching the suggestion that he left defendant's

employment because of his injuries.

Any error (which is emphatically denied) could

relate only to damages. Since the jury found no liability

such suggested error is immaterial. See Dow v. United

States Steel Corp. (3 Cir. 1952), 195 F2d 478—Jones

Act; Tracy v. Terminal R. Ass^n of St. Louis (8 Cir

1948), 170 F2d 635—F.E.L.A.; Daulton v. Southern Pa-

cific Company (9 Cir. 1956), 237 F2d 710 (Cer. Den.)—
F.E.L.A.

Jury Argument. Little is needed to justify the ar-

gument which was made to the jury. Certainly the con-

duct of the trial is within the discretion of the trial

court. It was obvious that plaintiff had exaggerated and

distorted the evidence relating to liability and his in-

juries. The argument of which complaint is made

refers to the number of lawyers and their locality. It

will be remembered that plaintiff had even been sent

to Seattle for a medical examination. The comments
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were directed to the attorneys who were in evidence

at the time of trial and the type of evidence introduced

by them and the wholly unfounded claim for doctor

and hospital bills.

There was no appeal to local passion or prejudice.

Appellant in his brief complains because this was a

comment upon the attorneys who were not actually

participating in the trial. Mr. Lezak from Portland did

participate during trial (R. 257) and it is not and will

not be denied that Mr. Bardo, Mr. Rerat's associate from

Minneapolis, and Mr. Owen A. Johnson from Seattle,

the latter whose name appears as an attorney of record

(R. 1 ) were in the courtroom assisting Mr. Rerat.

Liability as a Matter of Law. The authorities upon

which plaintiff relies do not support his contention. In

each case, the court held that the issues were properly

determined by the jury. For example, in the case of

Frabutt v. New York, C & St. L. R, Co. (DC Pa. 1950),

88 F.Supp. 821, we find this language at page 828:

"The questions of defendant's negligence and the de-

ceased's contributory negligence was therefore nec-

essarily for the jury, and it appears to me proper
that the motion for directed verdict and for judg-

ment notwithstanding the verdict should be denied."
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and in the case of Chesapeake & O. Ry. Co. v. Richard-

son (6 Cir. 1941), 116 F2d 860, cert. den. 313 U.S. 574,

we find at page 864:

"The questions of assumed risk or appellee's negligent

act being the sole cause of his injury were for the

jury."

The essence of the jury's function is to select from

among conflicting inferences that which it considers

most reasonable. Eastman v. Southern Pacific Company

(9 Cir. 1956), 233 F2d 615 at 618.

In Daulton v. Southern Pacific Company (9 Cir.

1956), 237 F2d 710, cert, den., the case was tried to a

jury. In affirming the jury's verdict for the defendant,

this court stated, at page 712:

"In view of the usual verdict returned for the plain-

tiff in cases of this type, it is surprising that the jury

in this case did return a verdict for the railroad

company. But it did. Now the plaintiff appeals."

and at page 713:

"The lesson seems to be in Schulz v. Pennsyl-
vania Railroad Co., 350 U.S. 523, 76 S.Ct. 608, that

the jury can choose any reasonable hypothesis and
that the rule works both ways."



20

Here, the evidence was disputed. The jury found

no liability. The jury's verdict cannot be disturbed.

Alleged Misconduct— investigation

and Discipline

Plaintiff was asked about the company's investiga-

tion and the discipline imposed upon him by the com-

pany. The question was asked and plaintiffs objection

was sustained. There was no motion for mistrial. It is

obvious from the record (R. 74, et seq.) that the refer-

ence was made only to identify the hearing where plain-

tiff was represented by his brotherhood representative

and where he made prior inconsistent statements. This

specification is clearly an afterthought.

CONCLUSION

An examination of the record of this case will dem-

onstrate that plaintiff has had a fair trial.

Respectfully submitted,

KOERNER, YOUNG, McCOLLOCH
& DEZENDORF

JOHN GORDON GEARIN

Attorneys for Appellee
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In the District Court for the District of Alaska,

Division Number One at Juneau

Civil Action No. 7605—

A

MINNIE COUGHLIN as Executrix of the Estate

of ROBERT E. COUGHLIN, Deceased,

Plaintiff,

vs.

W. S. PEKOVICH and ADMIRALTY ALASKA
GOLD MINING CO., a Corporation,

Defendants.

COMPLAINT

1. Plaintiff is the executrix of the estate of Rob-

ert E. Coughlin, deceased, and has been authorized

to file this suit by the U. S. Commissioner and Ex-

Officio Probate Court at Juneau, Alaska, as execu-

trix of said estate.

2. The defendant W. S. Pekovich is a resident

of the Territory of Alaska and the defendant Ad-

miralty Alaska Gold Mining Co. is a corporation

organized under the laws of the Territory of Alaska.

3. On February 5, 1954, the said W. S. Peko-

vich, individually and as president of Admiralty

Alaska Gold Mining Co., entered into an agreement

with Robert E. Coughlin, deceased, a true and cor-

rect copy of which agreement is attached hereto as

Exhibit ''A," whereby four thousand shares of the

Admiralty Alaska Gold Mining Co. stock was to be
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issued to the said Robert E. Coughlin in the event

that the said Robert E. Coughlin took care of the

bookkeeping and other necessary things in connec-

tion with the Defense Mineral Exploration Admin-

istration Admiralty Alaska matter.

4. The said Robert E. Coughlin performed serv-

ices as set forth in the agreement referred to above,

but the said W. S. Pekovich and the said Admiralty

Alaska Gold Mining Company, a corporation, have

failed and refused to deliver the four thousand

shares of stock as agreed.

Wherefore, plaintiff demands judgment against

defendants ordering said defendants to deliver to

the plaintiff four thousand shares of the stock of

Admiralty Alaska Gold Mining Co., or in lieu

thereof, the fair market value of said stock to-

gether with plaintiff's costs and disbursements

herein.

Dated at Juneau, Alaska, this 11th day of Feb.,

1957.

/s/ MINNIE COUGHLIN,
Executrix of the Estate of Robert E. Coughlin, De-

ceased.

United States of America,

Territory of Alaska—ss.

I, Minnie Coughlin, being first duly sworn ac-

cording to law, depose and say

:

That I am the executrix of the estate of Robert

E. Coughlin, deceased; that I have read the fore-
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going complaint, know the contents thereof, and

that the facts stated therein are true and correct as

I verily believe.

/s/ MINNIE COUGHLIN.

Subscribed and Sworn to before me this 11th day

of Feb., 1957.

[Seal] /s/ R. BOOCHEVER,
Notary Public for Alaska.

My commission expires Dec. 10, 1957.

(Copy)

EXHIBIT A
Feb. 5, '54.

Admiralty Alaska Gold Mining Co.

Juneau, Alaska

Mine Office

:

Funter Bay, Alaska.

Main Office

:

Box 529, Juneau, Alaska.

Mr. R. E. Coughlin,

Juneau, Alaska.

Dear Bob:

This will confirm my understanding with you

that if you take care of the bookkeeping and other

necessary things in the connection with the

D.M.E.A. Admiralty Alaska matter I will give you
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in compensation therefor or cause to be given you

4,000 (four thousand) shares of the Admiralty

Alaska Gold Mining Co. stock.

In Witness whereof, my hand.

/s/ W. S. PEKOVICH.

[Endorsed] : Filed February 11, 1957.

[Title of District Court and Cause.]

ANSWER AND AFFIRMATIVE DEFENSE

Come now W. S. Pekovich and Admiralty Alaska

Gold Mining Company, an Alaska corporation here-

inafter referred to as ^^ Admiralty Alaska,^' and

for answer and affirmative defense to the plaintiff's

complaint admit, deny, and allege as follows:

Answer

1. Defendants have no knowledge or informa-

tion sufficient to form a belief as to the truth of the

allegations of paragraph one of plaintiff's com-

plaint.
.<

2. Admit the allegations of paragraph 2.

3. Admit that shortly prior to February 5, 1954,

an oral agreement was entered into between said

W. S. Pekovich and said Robert E. Coughlin, in

substance and effect as confirmed in a subsequent

letter dated February 5, 1954, written by said W. S.

Pekovich to said Robert E. Coughlin, a copy of
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which letter is annexed to plaintiff's complaint and

marked Exhibit A; deny that said W. S. Pekovich

then was, or is now, president of Admiralty Alaska

;

allege that on or about May 28, 1954, subsequently

to making said agreement of February 5, 1954, evi-

denced by plaintiff's said Exhibit A, the said Robert

E. Coughlin elected to be paid in money instead of

said Admiralty Alaska stock for his said services,

and was so paid in full in money for all his said

services, including payment in full in money for

the months of February, March and April on May
28, 1954, and was not entitled to, and never claimed,

said 4,000 shares of Admiralty Alaska stock, or any

part thereof, for his said services or otherwise.

4. Admit that said Robert E. Coughlin per-

formed services as alleged; admit the defendants

have not delivered said 4,000 shares of Admiralty

Alaska stock, or any part thereof, to said Robert

E. Coughlin or to the plaintiff; and deny that the

plaintiff is entitled to said 4,000 shares of Ad-

miralty Alaska stock, or any part thereof.

Affirmative Defense

For affirmative defense to the plaintiff's com-

plaint the defendants allege as follows

:

1. That Admiralty Alaska Gold Mining Com-
pany, hereinafter called ^^ Admiralty Alaska," is an

Alaska corporation, and has mining property and a

mine office at Funter Bay, Alaska; and at all times

since October, 1951, has had an office in the Shat-

tuck Building at Juneau, Alaska, and one part-time
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employee to take care of the Admiralty Alaska's

bookkeeping* and other necessary things in connec-

tion with its Defense Minerals Exploration Ad-

ministration matters and affairs, all at the compen-

sation pay rate of $75.00 per month.

2. That W. S. Pekovich is a stockholder in said

Admiralty Alaska; and during all the times herein

mentioned held no office in Admiralty Alaska ex-

cepting the office of general manager.

3. That at the annual meeting of Admiralty

Alaska stockholders on February 5, 1954, Admiralty

Alaska's then acting part-time employee resigned;

and on February 5, 1954, the said Robert E. Cough-

lin was employed to take over and perform all the

same part-time duties theretofore performed by

said resigning employee, at the same compensation

rate of pay, to wit, $75.00 per month.

4. That on February 5, 1954, w^hen said Robert

E. Coughlin accepted and assumed such employment

Admiralty Alaska was entirely without funds to

pay him for said services in money ; and accordingly

it was agreed between said W. S. Pekovich and

said Robert E. Coughlin that said W. S. Pekovich

would give, or cause to be given, to said Robert E.

Coughlin 4,000 shares of Admiralty Alaska stock

to compensate the said Robert E. Coughlin for his

services from February 5, 1954, to and until the

next annual meeting of stockholders on February

5, 1955.
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5. That at the February 5, 1955, annual meeting

of Admiralty Alaska stockholders said Robert E.

Coughlin was authorized to continue in said em-

ployment at the rate of $75.00 per month; and he

did so continue in said employment to and until the

time of his death on September 22, 1955, at the

rate of $75.00 compensation per month; and ever

since September 22, 1955, one Dapcevich has per-

formed the same services theretofore performed by

said Robert E. Coughlin, and his said predecessor,

at the same rate of pay, to wit, $75.00 per month.

6. That on or about May 28, 1954, Admiralty

Alaska acquired funds sufficient to pay said Robert

E. Coughlin for his said services in money instead

of Admiralty Alaska stock ; and thereupon the said

Robert E. Coughlin elected to receive money in-

stead of said stock for his said services ; and, after

withholding social security deductions, was so paid

in money for his said services as follows :

Check
No. Date Purpose Amount
474 5-28-54 Salary—Feb., Mar., April, 1954 $ 225.00

547 9-28-54 Salary—May, June, July, 1954 220.50
564 11- 4-54 Salary—Aug., Sept., Oct., 1954 220.50

637 1- 7-55 Salary—Nov. & Dec., 1954 147.00

651 2- 3-55 Salary—January, 1955 73.50

663 2-16-55 Salary—February, 1955 73.50

671 2-24-55 Salary—March, 1955 73.50

706 4-11-55 Salary—April, 1955 73.50

739 4-28-55 Salary—May, 1955 73.50

792 6- 8-55 Salary—June, 1955 73.50

821 7-11-55 Salary—July, 1955 73.50

860 8- 9-55 Salary—August, 1955 73.12

882 9- 8-55 Salary—September, 1955 73.12

Total salary paid February 5, 1954,

to September 30, 1955 $1,473.74
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7. That at no time between May 28, 1954, and

the time of his death on September 22, 1955, did

the said Robert E. Coughlin ever request, demand

or claim 4,000 shares of Admiralty Alaska stock,

or any part thereof, for said services referred to

in plaintiff's said Exhibit A, or for any other serv-

ices, for the reason that said agreement of Febru-

ary 5, 1954, had, as aforesaid, been superseded and

nullified by his election to receive his compensation

in money instead of said Admiralty Alaska stock.

Wherefore, defendants pray that plaintiif 's com-

plaint and action be dismissed and held for naught
;

and that defendants have and recover their costs

and a reasonable attorney fee, and for any other or

further relief merited.

/s/ JOSEPH A. McLEAN,
Defendants Attorney.

Receipt of copy acknowledged.

[Endorsed] : Filed March 1, 1957.

[Title of District Court and Cause.]

FINDINGS OF FACT AND
CONCLUSIONS OF LAW

This matter came on to be heard before the court,

without a jury, on April 2, 1957, plaintiff being

present in person and represented by her attorney,

R. Boochever, and the defendant Sam Pekovich
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being present in person and as general manager

of the defendant Admiralty Alaska Gold Mining

Co. and the defendants having been represented by

Joseph A. McLean, of their attorneys, and evidence

having been adduced in open court and arguments

heard and the court having delivered its oral opin-

ion, the court makes the following:

Findings of Pact

1. Plaintiff is the executrix of the estate of Rob-

ert E. Coughlin, deceased, and has been authorized

to file this suit by the U. S. Commissioner and Ex-

Officio Probate Court of Juneau, Alaska, as execu-

trix of the said estate.

2. The defendant, W. S. Pekovich, is a resident

of the Territory of Alaska and at all times relevant

to this suit has been and is the general manager

and principal stockholder of Admiralty Alaska

Gold Mining Co., a corporation organized under

the laws of the Territory of Alaska.

3. At a meeting of the board of directors on

February 1, 1954, C. J. Ehrendreich, the secretary

and treasurer and accountant for the Admiralty

Alaska Gold Mining Co., resigned because he felt

the salary of $75.00 a month was inadequate. R. E.

Coughlin was employed as secretary and treasurer

and bookkeeper for the corporation to take the place

of Mr. Ehrendreich.

4. Robert E. Coughlin was to receive $75.00 a

month as a salary and as an additional inducement
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to have him perform the work, W. S. Pekovich

entered into an agreement with Robert E. Cough] in,

deceased, w^hereby Mr. Pekovich agreed that if Mr.

Coughlin performed the bookkeeping and related

services for the company in connection with a De-

fense Mineral Exploration Administration contract,

that Mr. Pekovich would give or cause to be given

to Mr. Coughlin four thousand shares of Admiralty

Alaska Gold Mining Co. stock. The agreement re-

ferred to above was reduced to writing by Mr.

Pekovich and was introduced into evidence as plain-

tiff's Exhibit 1 and is referred to by reference

hereby.

5. It is admitted that Mr. Coughlin performed

the services agreed upon.

6. Neither Mr. Coughlin nor his estate were ever

issued the four thousand shares of stock referred

to in the agreement.

7. Mr. Coughlin received a salary of $75.00 a

month during the period he was employed by Ad-

miralty Alaska Gold Mining Co., being the period

from February 1, 1954, to the date of his death in

September, 1955.

8. There is insufficient evidence to prove that the

defendant Admiralty Alaska Gold Mining Co., a

corporation, authorized or ratified the agreement

between Mr. Pekovich and Mr. Coughlin pertaining

to the issuance of four thousand shares to Mr.

Coughlin in consideration of his services.
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From the foregoing facts, the court makes the

following

:

Conclusions of Law

1. Plaintiff has no plain and speedy remedy at

law.

2. Plaintiif is entitled to a decree ordering the

defendant W. S. Pekovich to transfer forthwith to

the plaintiff four thousand shares of the common

stock of Admiralty Alaska Gold Mining Co., a cor-

poration, and awarding plaintiff its costs and dis-

bursements herein, including a reasonable attorney's

fee of $340.00.

Done in Open Court this 3rd day of April, 1957.

/s/ RAYMOND J. KELLY,
District Judge.

Receipt of copy acknowledged.

[Endorsed] : Piled April 4, 1957.
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In the District Court for the District of Alaska,

Division Number One at Juneau

Civil Action File No. 7605—

A

MINNIE COUGHLIN as Executrix of the Estate

of ROBERT E. COUGHLIN, Deceased,

Plaintiff,

vs.

W. S. PEKOVICH and ADMIRALTY ALASKA
GOLD MINING CO., a Corporation,

Defendants.

DECREE

This matter coming on to be heard before the

court, without a jury, on April 2, 1957, the plaintiff

being present in person and represented by her at-

torney, R. Boochever, and the defendant, W. S.

Pekovich, being present in person and as general

manager of the defendant Admiralty Alaska Gold

Mining Co., a corporation, and defendants being

represented by Joseph A. McLean of their attor-

neys, and evidence having been adduced in open

court, and arguments heard, and the court having

delivered its oral opinion, and findings of fact and

conclusions of law having been entered.

It Is Hereby Ordered, Adjudged and Decreed:

That the defendant W. S. Pekovich transfer and

deliver to the plaintiff forthwith four thousand

shares of common stock of Admiralty Alaska Gold

Mining Co., a corporation, and
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It Is Further Ordered, Adjudged and Decreed:

That plaintiff have judgment against the defend-

ant W. S. Pekovich for plaintiff's costs and dis-

bursements herein, including an attorney's fee of

$450.00.

Done in Open Court this 3rd day of April, 1957.

/s/ RAYMOND J. KELLY,
District Judge.

Receipt of copy acknowledged.

[Endorsed] : Piled April 4, 1957.

[Title of District Court and Cause.]

NOTICE OP APPEAL

Notice Is Hereby Given: That the above-named

defendants, W. S. Pekovich and Admiralty Alaska

Gold Mining Company, hereby appeal to the United

States Court of Appeals for the Ninth Circuit from

the final decree herein dated April 3, 1957, and the

whole thereof, and from the entry thereof on April

4, 1957, in favor of the plaintiff and against the

defendant W. S. Pekovich and ordering the defend-

ant W. S. Pekovich to deliver to the plaintiff 4,000

shares of common stock of Admiralty Alaska Gold

Mining Company; and awarding judgment against

the defendant W. S. Pekovich for plaintiff's costs
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and disbursements herein and for an attorney's fee

of $340.00.

Dated: Juneau, Alaska, April 26, 1957.

ADMIRALTY ALASKA GOLD MINING COM-
PANY, A CORPORATION,

By /s/ W. S. PEKOVICH,
Its General Manager;

/s/ W. S. PEKOVICH,

In Pro Per and for Admiralty Alaska Gold Mining

Company.

Receipt of copy acknowledged.

[Endorsed] : Piled May 1, 1957.

[Title of District Court and Cause.]

STIPULATION RE PRINTING
TRANSCRIPT OF RECORD

It is stipulated by and between the respective

parties herein: That in printing the record in this

action for use in the United States Court of Ap-

peals for the Ninth Circuit all captions should be

omitted after the title of the action has been once

printed, and the name of the paper or document

should be substituted therefor. All other parts of

the record should be printed.
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Dated: Juneau, Alaska, May 1, 1957.

ADMIRALTY ALASKA GOLD MINING COM-
PANY, A CORPORATION,

By /s/ W. S. PEKOVICH,
Its General Manager;

/s/ W. S. PEKOVICH,
Defendants-Appellants.

/s/ R. BOOCHEVER,
Attorney for Plaintiff-

Appellee.

[Endorsed] : Filed May 1, 1957.

[Title of District Court and Cause.]

STATEMENT OF POINTS ON APPEAL

1. The court erred in overruling defendant-ap-

pellant's motion for non-suit based upon failure to

prove a case, as shown on page 9 of transcript.

a. No showing was made as to value of con-

tested corporate stock.

b. No conclusive showing that 4,000 shares

of stock was an inducement.

c. No showing who was obligated for the

4,000 shares.

2. The court erred in admitting, over the objec-

tion of defendant, Plaintiff's Exhibit No. 3, defend-
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ant's personal letter to Mr. Roden, an attorney, as

shown on page 51 of the transcript.

3. The complaint and the evidence are insuffi-

cient to constitute a cause or support a judgment

rendered by the court in these respects:

a. There was conclusive evidence that the

corporation lacked funds to pay a $75.00 salary

to the plaintiff.

b. There is no competent evidence that

either the corporation or its management knew

that the plaintiff was drawing a $75.00 monthly

salary for himself.

c. There is no competent evidence to the

effect that the alleged inducement offered by

the general manager is not binding upon the

corporation, as set forth in Finding No. 8.

4. The findings of fact and conclusions of law,

together with the decree are not supported by the

evidence.

Dated this 20th day of August, 1957.

/s/ JOSEPH A. McLEAN,
Of Attorneys for Defendant.

Receipt of copy acknowledged.

[Endorsed] : Filed August 21, 1957.
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In the U. S. District Court for the District of

Alaska, Division Number One, at Juneau

No. 7605—

A

MINNIE COUGHLIN as Executrix of the Estate

of ROBERT E. COUGHLIN, Deceased,

Plaintiff,

vs.

W. S. PEKOVICH and ADMIRALTY ALASKA
GOLD MINING CO., a Corporation,

Defendants.

REPORTER'S TRANSCRIPT
OP RECORD

Be It Remembered, that on the 2nd day of April,

1957, court having convened at 10:00 o'clock a.m.,

at Juneau, Alaska, the above-entitled cause came on

for trial without a jury; the Honorable Raymond
J. Kelly, United States District Judge, presiding;

the plaintiff appearing in person and by Robert

Boochever, her attorney; W. S. Pekovich, defend-

ant, appearing in person, and both defendants ap-

pearing by Joseph A. McLean, their attorney; re-

spective counsel having announced they were ready

for trial ; the following proceedings were had

:

Mr. McLean: Before beginning, your Honor, I

would like the record to show that I am appearing

for Howard Stabler who, as the Court knows, is

somewhat incapacitated to conduct the trial.
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The Court : Yes. Very well. [1^]

Mr. Boochever: Your Honor, I assume you

would like brief opening statements at this time?

The Court : Yes. I have read the file but

Mr. Boochever: This case involves, is of the na-

ture of, a specific performance for a contract action.

It concerns an agreement between Mr. Pekovich

and the Admiralty Alaska Gold Mining Company

with Robert E. Coughlin, who is now deceased. The

action is being brought by Mrs. Coughlin, the widow

and executrix of the Estate of Robert E. Coughlin,

deceased.

The plaintiff will show, and it is admitted, that

in February, 1954, Robert Coughlin entered into an

agreement with Mr. Pekovich, who was the man-

ager of the Admiralty Alaska Gold Mining Com-

pany, and with the Company whereby he was to do

the bookkeeping services and other services in con-

nection with the Defense Mineral Exploration Ad-

ministration contract and in exchange he was—he

was getting a normal salary and then this specific

agreement as an inducement for him to take the

job—offered him four thousand shares of stock;

and it is admitted that Mr. Coughlin did the work

required of him until his death; and it is admitted

that he never received the four thousand shares of

stock; and that is what the Estate is suing for, to

get those four thousand shares of stock.

Now, we feel that we will prove our case by prov-

ing the authority of the executrix to sue, proving

*Page numbering appearing at foot of page of original Reporter's

Transcript of Record.
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that the [2] agreement, which is admitted, that the

work was performed and the shares not received.

Now, there will be other issues, I know from the

answer, that will come before the case. The defend-

ants are contending that this agreement was later

modified so that in lieu of the stock Mr. Coughlin

was to receive a salary of seventy-five dollars a

week—a month.

We believe that we can show definitely that there

was no such modification and that the original

agreement and at all times he was to receive the

seventy-five dollars a month and that this four thou-

sand shares was an added inducement for him to

take the job at that small salary; and that, briefly,

will be the plaintiff's case, your Honor.

The Court: Very well. Do you wish to make a

statement at this time?

Mr. McLean: Very briefly. The Court will no

doubt notice in the trial memorandum that has been

filed that the letter from Mr. Pekovich and the

Alaska Admiralty Mining Company is admitted,

but in lieu of the four thousand shares of stock the

plaintiff's intestate, Mr. Coughlin, drew cash, a

seventy-five-dollar salary per month, which amended

the contract in that respect. He drew that and in

turn gave up his right to any of the stock. The con-

tract, the letter, that the plaintiff relies on is self-

explanatory ; and the witness we intend to introduce

is the party who actually wrote the agreement, and
he, in turn, is the best witness as [3] to the trans-

action as to what it meant, but we intend to show,

too, your Honor, that there is no question but wliat
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Mr. Coughlin was fully compensated for all the

services that he did render to the corporation with-

out payment of the stock which he in turn had de-

liberately gave up to draw the cash salary instead.

Plaintiff's Case

MINNIE COUGHLIN
called as a witness on her own behalf, being first

duly sworn, testified as follows:

Direct Examination

By Mr. Boochever:

Q. What is your name, please?

A. Minnie Coughlin.

Q. And, Mrs. Coughlin, are you the widow of

Robert Coughlin? A. I am.

Q. And when did Mr. Coughlin die?

A. September 22, 1955.

Q. And are you the executrix of the Estate of

Robert Coughlin, Deceased? A. Yes.

Q. Have you been authorized by the Probate

Court at Juneau to bring this suit? A. Yes.

Q. I show you what purports to be a certified

true copy of [4] the order of the Probate Court and

ask you if you can identify that?

A. Yes; I can.

Q. Is that the order authorizing you to bring

this action? A. Yes.

Mr. Boochever: (Handing document to counsel

for defendants.)
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Mr. McLean: No objection.

The Court : It may be received.

Mr. Boochever: I offer that as Plaintiff's Ex-

hibit 1.

The Clerk : It is so marked.

PLAINTIFF'S EXHIBIT No. 1

In the Probate Court for the Territory of Alaska,

First Division, Juneau Precinct

In the Matter of

:

The Last Will and Testament and Estate of

ROBERT E. COUGHLIN, Deceased.

ORDER

This matter coming on to be heard upon the mo-

tion of Minnie Coughlin, executrix of the estate of

Robert E. Coughlin, deceased, for leave to file suit

against Sam Pekovich and/or Admiralty Alaska

Gold Mining Company, a corporation, good cause

having been shown, it is hereby ordered that Minnie

Coughlin as executrix of the estate of Robert E.

Coughlin be and she is hereby authorized to file suit

against Sam Pekovich and/or Admiralty Alaska

Gold Mining Company.

Done in Open Court this 11th day of February,

1957.

/s/ H. C. LEEGE,
U. S. Commissioner and Ex-Officio Probate Judge,

Juneau Precinct.
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United States of America,

Territory of Alaska—ss.

I, the undersigned U. S. Commissioner for the

Juneau Precinct, First Judicial Division, Territory

of Alaska, do hereby Certify that the foregoing is

a full, true and correct copy of the original and/or

official copy on file and of record in this office.

Witness my hand and official seal this 1st day of

April, 1957.

[Seal] /s/ MAEIE DAY,
Deputy United States Commissioner and Recorder,

Juneau Alaska.

Received in evidence April 2, 1957.

Q. (By Mr. Boochever) : Mrs. Coughlin, do you

know if your husband ever went to work for Ad-

miralty Alaska Gold Mining Company?

A. Yes.

Q. And do you know if he ever entered into an

agreement with the defendant, Mr. Pekovich, in re-

gard to the work that he was to perform for Ad-

miralty Alaska Gold Mining Company?

A. Yes; he did.

Q. Do you know what the agreement was?

A, It was that he should primarily do bookkeep-

ing. However, that was extended considerably.

Mr. McLean : Your Honor [5]
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The Court: Wait a minute.

Mr. McLean : At this time I would like to insert

an objection. The witness has stated she knows, but

I believe, your Honor, it would be proper for the

plaintiff to either introduce the basis on which she

know^s—I don't like to be objecting to irregulari-

ties. I suppose it is all preliminary and leading up

to tangible evidence, but I think we should find out

how she knows and

The Court: I think it is dangerous to get into

a narrative recital, Mr. Boochever. I think that the

witness should confine herself to direct answers to

the questions and not recite the whole story. You
may be getting into the realm of inadmissible evi-

dence.

A. Well, I haven't, have 1% 1 thought I was

just answering the direct question.

Q. (By Mr. Boochever) : Well, Mrs. Coughlin,

do you know if your husband entered into a written

agreement at one time with Mr. Pekovich"?

A. Yes.

Q. I show you w^hat purports to be a letter from

Mr. Pekovich, written on Admiralty Alaska Gold

Mining Company, to Mr. Coughlin and ask you if

you can identify that? A. Yes; I can.

Q. What is that?

A. Well, it is a statement, an informal letter,

addressed [6] to Mr. Coughlin, promising four

thousand shares of Admiralty Alaska stock for

Q. Certain services'?

A. certain services.
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Mr. Boochever (Handing document to counsel for

defendants) : I request that this be introduced as

Plaintiff's Exhibit No. 2.

The Court: Any objection?

Mr. McLean: No.

The Court: It may be received.

The Clerk : It is so marked.
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Mr. Boochever: Your Honor, it might be advis-

able if we read that letter at this time. I think the

handwriting is a little difficult to read because Mr.

Pekovich's handwriting is somewhat like mine and

is hard to make out.

Mr. McLean: We will waive reading of it.

Mr. Boochever: Well, I thought it might help

the Court, except that, I guess, it is attached to the

pleadings.

The Court: It is attached to the pleadings. Un-

less you have some question about it, we will

Mr. Boochever: The copy, I think, is admitted

as true, so I think that will cover it all right.

Q. (By Mr. Boochever) : Now, Mrs. Coughlin,

do you know if your husband performed the serv-

ices he was supposed to perform under that agree-

ment? [7] A. Yes; he did.

Mr. McLean: I object, your Honor. I believe,

again, that we are getting into the realm of

The Court: I think that is a conclusion, Mr.

Boochever.

Q. (By Mr. Boochever) : Do you know if your

husband ever received the four thousand shares of

stock "? A. He did not.

Q. And would you have known from your re-

lationships with your husband? Did he tell you if

he got anything of that nature?

A. Yes; he did.

The Court: Well, it is admitted, that he didn't

get it, in the pleadings.
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Mr. Boochever: Very well, your Honor. The

plaintiff rests, your Honor.

The Court: Cross-examine 1

Mr. McLean : No cross-examination, your Honor.

The Court : You may step down.

Mr. Boochever: Your Honor, we feel we have

made out a prima facie case at this time and in

view of the admissions in the complaint, and we

rest.

Mr. McLean: Your Honor, I am somewhat sur-

prised to some extent at the limited amount of evi-

dence that the plaintiff has introduced. I wish at

this time to move for non-suit. [8]

In the first place, the only evidence actually on

record is this letter, and the letter has indicated

just the one element of compensation for certain

work. Apparently, the plaintiff is relying upon a

statement that he had performed certain work for

the corporation, and, I believe, your Honor, that

the witness has actually brought out the fact that,

this particular letter, an agreement was entered

into, but there is no indication that any other com-

pensation was paid to him, as the Court has no

doubt noticed from the pleadings that there was

other compensation, and, since it has not been actu-

ally explained to the Court by the plaintiff in her

case that no compensation at all was received, then

I believe there is not sufficient evidence, your Honor,

to support any further case on the part of the

plaintiff.

I think at this time we are entitled to non-suit for

failure to make out a case, especially in the light of
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an affirmative defense that has been made a part

of the record.

The Court: Well, that, of course, is a matter of

defense. I believe that we have the situation here

of this letter, which is the basis of the suit, the ad-

mission that the four thousand shares was not

turned over as this letter said, and the testimony of

the wife of the deceased that he did do the work to

her knowledge. Now, that, I think, makes a prima

facie case, and I will have to overrule your objec-

tion—your motion. [9]

Mr. McLean: Your Honor, at this time I would

like to ask for a five-minute recess to consult with

my client before presenting our case. I had several

witnesses that I had asked to come up at 2:00

o'clock this afternoon. I had assumed that the plain-

tiff was going to occupy most of the morning. I

have two witnesses here, however, and in the course

of five minutes I will have the case laid out so that

we can proceed, and I will ask for a five-minute re-

cess.

The Court: Very well. I will give you a ten-

minute recess.

(Whereupon, Court recessed for ten minutes,

reconvening as per recess, with all parties pres-

ent as heretofore; and the trial proceeded as

follows.)

The Court: You may proceed.
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Defendants' Case

WASO SIVIN PEKOVICH
called as a witness on behalf of the defendants,

being first duly sworn, testified as follows:

Direct Examination

By Mr. McLean

:

Q. For the record, Mr. Pekovich, would you

give your full name?

A. Waso (W-a-s-o) Sivin (S-i-v-i-n) Pekovich

(P-e-k-o-v-i-c-h)

.

Q. Are you the defendant in this action whose

name was [10] spelled in the complaint P-e-c-k?

A. That is right. My initials, I signed initials

—^^W.S."

Q. And the correct spelling of your last name is

P-e-k instead of Peck?

A. That is right. No '^c.''

The Court: P-e-k-o?

A. P-e-k-o; no ''c."

Mr. Boochever: Your Honor, I will move that

the ^^c" be stricken from the name in the title of

the case.

A. It can't be confused with anybody anyhow.

The Court: The motion will be granted correct-

ing the name of the defendant.

Q. (By Mr. McLean) : Mr. Pekovich, what is

your connection with the Admiralty Alaska Gold

Mining Company?

A. I am sorry to say, general manager.
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Q. How long have you been acting in that ca-

pacity? A. About forty years.

Q. Did you know Robert E. Coughlin'?

A. Very well.

Q. How long have you known Mr. Coughlin"?

A. Roughly, probably twenty-five years, or in

that neighborhood ; not exactly.

Q. Prior to February, 1955, did Mr. Coughlin

have a position in the Company?

A. He was vice-president a few years before. I

don't know [11] just how long.

Q. You have seen the Plaintiff's Exhibit No. 2,

which purports to be a letter that you had written.

Can you identify that as the letter you wrote to

Mr. Coughlin?

A. Yes, I do; in my own handwriting.

Q. Did you write that in your capacity as gen-

eral manager of the company? A. I did.

Q. Would you please tell the Court, Mr. Peko-

vich, prior to the time you wrote that letter what

was the salary paid to the secretary-treasurer of the

Company? A. Seventy-five dollars a month.

Q. What did that include ?

A. All the work that was necessary in connec-

tion with that work that was done over there.

Q. Who was the secretary-treasurer prior to the

date of this letter? A. Chris Ehrendreich.

Q. And you said his salary was seventy-five dol-

lars a month. What did that include besides the

ordinary bookkeeping of the Company?
A. Well, mostly bookkeeping and auditing of
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the books in compliance with the regulation of

D.M.E.A. We were acting with D.M.E.A. money

and required somebody that could keep correct ac-

counts. [12]

Q. Did the secretary-treasurer furnish anything

else?

A. Oh, he furnished his office and all that, that

he was connected with. We didn't have an office of

our own at that time.

Q. Now, at the time you wrote that letter to Mr.

Coughlin you used the language '4f you take care

of the bookkeeping and other things in the connec-

tion with the D.M.E.A.'' Did you mean that he'd

take over the w^ork of secretary-treasurer ?

A. Yes, I did.

Q. Your letter further reads, '^I will give you

in compensation therefor or cause to be given you

four thousand shares of the" stock. What did you

mean by that?

A. Well, ^^ cause" to give him, I thought if the

board of directors don't agree with my agreement

that I would pay it myself, personally; that is why
^^I give you or cause to be given to you."

Q. But it wasn't actually the company—it was

on behalf of the company that you wrote the letter ?

A. Oh, yes.

Q. And why was it that you specified four thou-

sand shares of stock?

A. Because at that time the company was prac-

tically to zero financially, and we had been strug-

gling for a long time before to meet matching gov-
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ernment loans and all, and I [13] think we didn't

have at that time in the bank only a few hundred

dollars; Bob knows as well as I did, and probably

better, because he was vice-president of the com-

pany; and I could not ask him to do the work for

nothing, so I gave him the stock, which at that time

was worth around eight hundred dollars.

Q. Mr. Pekovich, when you wrote the letter, did

you intend that that be the salary for the work of

secretary-treasurer? A. I did.

Q. Now, subsequently to that date did anything

transpire as far as the secretary-treasurer's salary

was concerned?

A. Soon after that time, I think the beginning

of March, I went to New York. I raised about

twenty-five thousand dollars of my own, which I

put at the disposal of the company and at the dis-

posal of Bob, and from that time on he drew the

salary right along.

Q. And then you say he drew a salary?

A. Yes. He drawed a salary of seventy-five dol-

lars a month.

Q. Now, prior to the time he drew the salary

and when you entered into this agreement or wrote

the letter was the four thousand shares of stock for

the salary? A. It was originally intended to.

Mr. Boochever: Well, I object to that, as the

agreement shows what the intent was, your [14]

Honor.

Mr. McLean: I would rely upon that, too, and
agree that the letter is self-explanatory as far as
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the contents of it are concerned, but the witness is

entitled to give his interpretation of it since he

wrote it.

Q. (By Mr. McLean) : Mr. Pekovich, you said

that Mr. Coughlin drew a salary of seveny-five dol-

lars a month w^hile—after you had obtained some

monies from New York'?

A. The first two or three months he didn't draw

the salary because he didn't have the money. Then

he accumulated, drew accumulated, I think, two

hundred and twenty-five dollars at one time, but it

was covering from the time he took over.

Q. Did you consent to the withdrawal of that

as a salary?

A. Oh, yes. I consented to that ; and, as a matter

of fact, if I had the money at that time, I wouldn't

have asked him otherwise.

Q. And what was your understanding on the

withdrawal of that salary in the form of cash?

A. That was a full compensation when he was

drawing seventy-five dollars. That is the same salary

as we paid before.

Q. And, if it was the same salary before, was

it the same amount of work and office facility fur-

nished ?

A. I think, if anything, there was less work

done during that time than during the first period,

and during the first period the secretary-treasurer

furnished his own [15] office and light and phone,

whatever was necessary.
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Q. Did Mr. Couglilin furnish Ms own light

and—

—

A. No. We hired our own office after that time

and continued to do that.

Q. Now, in other words, you say the company

was now furnishing an office and telephoned

A. That is right; and all facilities that was

necessary. They expected clerical work.

Q. What was your understanding, Mr. Peko-

vich, after you noted that Mr. Coughlin was draw-

ing the salary"?

A. My understanding was it was paid in full,

and that, I am quite sure, Bob ^s understanding also,

because he never mentioned

Mr. Boochever: I must object to that, your

Honor. It is improper to state what another man's

understanding was.

The Court: What the deceased understood will

be stricken.

Mr. McLean: Do I understand by the Court's

ruling that the Court is excluding any conversation

this defendant had with the deceased?

The Court : If it is equally within the knowledge

of the deceased and no other person, I expect we
would.

Mr. McLean : I believe it is perfectly proper for

the witness to tell the Court what conversation he

had and what the deceased replied to him. [16]

Mr. Boochever: Your Honor, I have no objec-

tion to his relating any conversation with the de-

ceased in view of our statute. Section 58-6-1, which
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permits such conversations, but I do object to his

stating' what the deceased understood, because he

certainly can't tell what the deceased understood.

The Court: I appreciate your quoting me the

statute. I didn't know that you had such a provi-

sion here. So, I do not exclude the testimony of the

conversation, providing the words are used and not

the conclusions.

Q. (By Mr. McLean) : What conversation did

you have with Mr. Coughlin with respect to with-

drawing the salary, Mr. Pekovich *?

A. Well, as a matter of fact, I don't know that

we had any conversation, but we did have a con-

versation about assuming stock for the payment to

following annual meeting.

Q. And what was the conversation, as best you

can remember, as to Mr. Coughlin 's claim on the

stock after he had been drawing the salary?

A. He never did claim the stock.

Q. You say he A. No; he didn't.

Q. Can you recall what, in effect, Mr. Coughlin

told you with respect to his claim on the stock ?

A. He never told me anything. That wasn't

brought up at all, one way or the other. After he

started drawing [17] salary he finished that year

that way. Then he started another year and was

up to September on the same salary without any

stock, without any other compensation except the

seventy-five dollars a month.

Q. And do you recall any conversation as to

whether he was satisfied with that?
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A. Well, of course, he was satisfied. If he

wasn't, he wouldn't have to do it.

Q. Did Mr. Coughlin have other stock in the

company, Mr. Pekovich?

Mr. Boochever: Wait a second. Your Honor, I

think the statement '^of course he was satisfied"

doesn't answer the man's question, and it is again

going into Mr. Coughlin 's thoughts and so forth,

which he can state any evidence that he has but he

can't state whether the man was satisfied or not.

A. Well, the assumption is that, if he wasn't

satisfied, he wouldn't have done it.

The Court: That is a matter for the Court to

decide on the facts; and you, Mr. Pekovich, can

testify as to what he stated to you in reference to

your agreement on that occasion. Did you talk with

him when you came back from New York with the

money ?

A. No; I didn't.

The Court: You didn't talk to him?

A. I didn't talk to him at all. [18]

The Court : Go ahead.

Q. (By Mr. McLean) : Mr. Pekovich, after you

returned from New York did you discuss the finan-

cial condition of the company with Mr. Coughlin?

A. He knew it better than I did because he was
secretary-treasurer.

The Court: That doesn't answer the question,

Mr. Pekovich.

A. I did not.
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The Court: You don't know what he knew and

you can't look into his mind. We can't

A. I am sorry.

Q. (By Mr. McLean) : Mr. Pekovich, though,

did you ever discuss with Mr. Coughlin the amount

of money in the bank after you came back from

New York ?

A. I did. The only money that was in the bank

was what I put in myself.

Q. And did you tell, or did Mr. Coughlin indi-

cate to you that he deposited that money in the

bank ?

A. Oh, yes; I think he did. He borrowed that

money, put it in the bank, and paid the bill. That

is the only money that the company had.

Q. Mr. Pekovich, now, since you were the gen-

eral manager of the company, did you work closely

with Mr. Coughlin, as secretary-treasurer? [19]

A. In a sense, no; and I w^asn't working with

the secretary-treasurer before either. They had

their own business, and I had mine.

Q. Did you not share the same office, Mr. Peko-

vich *?

A. No. I was the most of the time over at the

mine.

Q. Now, you say that, I believe your testimony

earlier, Mr. Pekovich, was that Mr. Coughlin also

owned stock in the company ; is that true '^

A. Yes. I gave him one thousand shares free to

qualify him as a vice-president, I think, two or

three years previous to that.



Minnie CoiigJilin^ etc. 41

(Testimony of Waso Sivin Pekovich.)

Q. About what year would that be?

A. Beg pardon?

Q. About what year was that?

A. A couple of years before that, probably 1952

or something like that; I couldn't tell exact, but our

minutes would show that.

Q. Was that an outright gift to Mr. Coughlin?

A. Absolutely ; to qualify him as a director.

Q. And did he perform the work normally done

as a vice-president of the company or a director of

the company?

A. Our directors and officers are not paid any

stated salary at all.

Q. Did he attend the directors' meetings?

A. Yes; he did. [20]

Q. As a vice-president ?

A. Yes, he did. But, I mean, there was no com-

pensation paid to any officer or director.

Q. Let me ask you again, Mr. Pekovich—sub-

sequent to the appointment of Mr. Coughlin as

secretary-treasurer in February, 1954, was there

any salary to be given to Mr. Coughlin as secretary-

treasurer ?

A. Seventy-five dollars a month, that was pre-

viously paid.

Q. Previously paid? A. Yes.

Q. Now, when you appointed Mr. Coughlin, was

he to get seventy-five dollars a month salary w^hen

you appointed him?

A. I didn't appoint him. The board of directors

appointed him.
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Q. Now, did you discuss with Mr. Coughlin what

the salar}^ was to be?

A. He knew that all the time.

The Court: Now, that, you see

A. Well, I didn't.

The Court: How would he know if you didn't

discuss it with him ^

A. Because it was, I think, a part of the min-

utes, your Honor.

The Court: All right. Let's have the [21] min-

utes.

A. I think it is part of the minutes that he was

paid seventy-five dollars a month, and the one pre-

vious was paid seventy-five dollars a month for a

year and a half, too, and the one after him was

paid seventy-five dollars a month. That was the

established payment for the amount of work that

was done.

Q. All right. Mr. Pekovich, why did you write

the letter to give him four thousand share of stock

then'?

A. Because we didn't have the money and in

lieu of salary.

Mr. Boochever: Your Honor, at this time I

would like to make a demand on the defendants to

produce the minutes of the corporation—they can

do it at the noon hour if they don't have them here

—for inspection.

Mr. McLean: I see no reason to bring out the

minutes, your Honor. That isn't the question before

the Court. The question before the Court is simply
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—was this four thousand shares of stock to be given

in lieu of salary or in addition to salary.

The Court: Are you seeking to bind the cor-

poration %

Mr. Boochever: Your Honor. I believe, in view

of the witness' testimony that the minutes show

the agreement to pay seventy-five dollars a month,

that it might have some bearing on this. I don't

know whether it would or not, but I think that I am
entitled to inspect them and see if they do have a

bearing on it. [22]

The Court: Do you contend that by this docu-

ment the corporation is bound by this document?

Mr. Boochever: I think it is possible that it

could be. I don't know, your Honor, without seeing

it, but I contend that I am entitled to look at it and

see.

The Court : The corporation is a defendant here,

isn't it?

Mr. Boochever: That is right, your Honor; yes.

The Court: Well, I don't think the corporation

could be bound unless they had approved the agree-

ment. It is an ultra vires act on the part of an

officer unless he had authority, and the authority

must be shown.

Mr. Boochever: That is correct, your Honor, as

far as the corporate liability is concerned ; and the

minutes would tend to show that, too; they could

show that, as to whether it is binding on the cor-

poration or just on Mr. Pekovich.

Mr. McLean : Your Honor, I still oppose the de-
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mand on the grounds that pUiintiff 's suit is one for

specific performance, delivery of the stock, and, as

to what the minutes might contain, I wouldn't be

surprised if one of our later witnesses will testify

as to what the records of the company are, but I

see no point in

The Court: I think the records of the company

would be the best evidence. [23]

Mr, McLean: Well, the letter has been intro-

duced by the plaintiff as the best evidence, the entire

agreement, and I think that, if the plaintiff wants

to seek a monetary compensation instead of what

the agreement stated, that would be an altogether

different case. The case is for four thousand shares

of stock, your Honor, and not for

Mr. Boochever: The complaint asked for four

thousand shares of stock or their fair market value

in lieu thereof if they aren't able to transfer the

shares of stock.

The Court: Well, you haven't put on any testi-

mony as to what the fair market value is.

Mr. Boochever: No, I haven't as yet, your

Honor; I haven't done that; but that is in the com-

plaint, and, as a matter of fact, we had orally

stipulated—this isn't in the record—that, if it were

necessary, we could put that on later if there was

liability determined, but that isn't in the case yet,

either. But I think that, regardless of that—what

reason have they got to withhold permission to in-

spect the minutes'? I mean, all of the modern rules
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permit the free inspection, and there is no reason

shown at all, unless they want to hide something.

Mr. McLean: Well, your Honor, I don't want to

be technical about this, but the plaintiff has already

presented his case and he rested. It was within his

right to subpoena and have one of the corporate

officers present with records, [24] if necessary, and

introduce that as part of his case, and I see no rea-

son why, when the defendant is testifying, he should

try to bring in evidence to support his case out of

the defendants' portion of the trial, unless he can

bring it out on cross-examination and

Mr. Boochever: Your Honor, of course, we

could serve a subpoena duces tecum on Mr. Peko-

vich in the noon hour if counsel feels that that is

necessary, but I think the Court, in its power, can

easily order them to do it before then.

The Court: I think they ought to have them

here if they are available. If the demand is not

complied with and if the Court agrees, which I do,

they can introduce secondary evidence. But, the

thing that strikes me here, you can't be strictly

technical in one phase and not in the other. The

action here is an equitable action for specific per-

formance; isn't that the

Mr. Boochever: It is a combined equitable and

legal action, your Honor. It is for specific perform-

ance for the stock and then it also is in lieu thereof

or in the alternative for the fair market value if

they don't produce the stock.

The Court: Well, so far, here is w^hat we have:
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Now, let's look at it coldly. We have a company

that had ordinarily paid the secretary-treasurer for

this work and other work the sum of seventy-five

dollars per month, according to the testimony. The

company was broke w^hen they made this deal [25]

with Mr. Coughlin, who had formerly been a vice-

president and was very familiar with the situation

of the company, so Mr. Pekovich, the defendant

herein, wrote this letter. Thereafter, Coughlin, the

deceased, drew seventy-five dollars per month. Now,

certainly, he can't get both the stock and the

money.

Mr. Boochever: Oh, your Honor, that is the

whole point of our case, that he w^ould never have

undertaken to do this work for seventy-five dollars

a month.

The Court : Well, it had been undertaken by

Mr. Boochever: Well, it had; that is true; and

the previous man quit; and the inducement was to

give him the four thousand shares so that he would

do the work for seventy-five dollars a month; and

we will show that conclusively before

The Court : Well, all right
;
you will have to show

it conclusively.

Mr. Boochever : That is right ; we intend to, your

Honor.

The Court: All right. Well, I have analyzed it

up to now, and that is why I think it is important

that the records of the company be here.

Mr. McLean: We will bear that in mind, your

Honor.
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Mr. Boochever: Well, I wonder if we could set

a time for me to inspect them at 1:30, if that is

satisfactory to counsel, at the Clerk of the Court's

Office. [26]

Mr. McLean : Your Honor, to tell you the trvith,

I am not too familiar with the corporate records

myself. I presume they are in town, and I think

it can be done, and, certainly, we will, if necessary,

make w^hat portions of the minutes apply to this

case available, and we won't obstruct an}^ justice in

that respect.

Mr. Boochever: Well, I would like to see the

minute books themselves for the period of 1954, all

the year 1954.

Mr. McLean: I think we can get together on it

at 1 :30, your Honor.

The Court : Very well. You may proceed.

Q. (By Mr. McLean) : Now, one other question,

Mr. Pekovich, with regard to the secretary-treas-

urer's position prior to the time Mr. Coughlin took

over. You said Mr. Ehrendreich was the secretary-

treasurer? A. That is correct.

Q. Besides that work, did he do other work, or

did he hold himself out in any professional capacity

to do other work? A. I think he did.

Q. What is his title?

A. Certified public accountant.

Q. And you said he furnished the office space

and other incidentals? A. He did. [27]

Q. And in February, 1954, the company ap-

pointed Mr. Coughlin. What background and train-
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ing did Mr. Coughlin have to your knowledge on

accounting "?

A. Oh, I think enough for that kind of purpose.

I don't know if he was an accountant—I don't

think—but he was a good bookkeeper and all that

and

Q. And you say that

A. He was a purser on the boat for a long time

and so he was accustomed to detail, I think.

Q. And you say he did the work in an office

furnished by the company?

A. That is right.

Q. Did he do any other work in that office '^

A. I think he was keeping the Pioneers' books.

Q. Anybody else's?

A. And his own business, I think.

Q. What is that business?

A. Island Transportation.

Q. And you say that he did the bookkeeping

for those two groups in the office of the Admiralty

Alaska Gold Mining Company?

A. I think so. And he was purser on the boat

at the same time.

Q. And he also did that w^ork in the office; is

that what you say? [28]

A. Not only that, but he was out with the boat

every w^eek, you know, practically all week.

Q. Do you have any knowledge as to how much

time this job actually took?

A. I don't. That depends on just how the neces-

sities on his work.
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The Court: May I inquire here what ''D.M.E.A."

means ?

A. Defense Mineral Administration.

Mr. Boochever: It is Defense Mineral Explora-

tion Administration, your Honor, under the De-

partment of Mines. It gives loans for exploration

work on mining property, and they loan money on

a basis of a certain percentage being paid by the

company, and the Defense Mineral Exploration Ad-

ministration advances the balance of the money

necessary for exploring mining property.

The Court: Do they do that in gold mines, too?

Mr. Boochever: Various types of minerals and

on different percentages, your Honor.

A. Nickel, copper and cobalt, primarily, in our

case; and they furnish ninety per cent; we furnish

ten per cent; and they changed the second loan to

give us sixty-six and two-thirds against

The Court: Well, I was misled by the word

*^Gold" in the name of the company. [29]

A. The name of the company is Admiralty

Alaska, but we have nickel, copper and cobalt at

the same time.

The Court: All right. Go ahead—we will take a

short five-minute recess.

(Whereupon, Court recessed for five minutes,

reconvening as per recess, with all parties

present as heretofore; and the trial proceeded

as follows.)

Q. (By Mr. McLean): Mr. Pekovich, Plain-
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tiff's Exhibit No. 2, the letter you wrote to Mr.

Coughlin, carries the date of February 5, 1954.

A. That is the date of our meeting, the 10th or

nearby.

Q. You remember that meeting and some of the

particulars '^.

A. Oh, sure; I don't remember an exact date,

but I remember it was in February, the first Mon-

day in February.

Q. Now, Mr. Pekovich, can you recall what you

said to Mr. Coughlin and what Mr. Coughlin said

back to you when you handed this agreement to

him?

A. Even before that particular meeting we knew

that Mr. Ehrendreich was going to give up the posi-

tion because him and I didn't get along very well,

and it is a matter of fact, as far as I can recollect,

Bob and I talked about it; we must stop because

we didn't have any money, but we have to wait

until the meeting; and as soon as the meeting v/as

over I give him that in writing because, figuring

that one of us or the other doesn't live, then [30]

we have something in writing. That is my hand-

writing that nobody else can write that way.

Q. All right. Now, what did Mr. Coughlin say

to you when you handed him this letter?

A. He was perfectly happy about it.

Q. What did he say? Can you recall any words?

A. I don't in exact words. But stock at that time

was worth a whole lot more than one year's salary.

It was around, I would say, twenty cents or twentv-
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five cents. Your Honor, it changes on the market

from day to day, but it was at that time worth more

than his salary for one year.

Q. Now, following that thought then, Mr. Peko-

vich, I would like to ask you what the value of four

thousand shares of stock would be as of February

5, 1954^

A. Roughly, without the exact figure, I would

say around one thousand dollars and in that neigh-

borhood; nine hundred anyway. I think it was

around twenty-two or twenty-three cents a share.

Q. Did the price change after February 5, 1954 "?

A. Oh, yes. The Security & Exchange started in-

vestigating the company, and then the stock dropped

down, I think, below ten by April or May or some-

thing like that.

Q. Below ten cents a share, you mean?

A. That is right.

Q. In other words, the value of four thousand

shares of [31] stock in April would be substantially

lower than what it was in February?

A. It wasn't even half the price to my recollec-

tion, less than half the price at that time.

Q. Did you and Mr. Coughlin discuss that?

A. Well, he knows it.

Q. Did you talk with him about that?

A. Of course we did, every day. I mean, when-

ever we talk about the stock ; we were fighting with

the Security & Exchange. Bob was writing letters

and I was writing letters. And finally, when the
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company was cleared, the stock started going up

again.

Q. Did you in April or May of 1954, did you

and Mr. Coughlin discuss the value of four thou-

sand shares and whether it had raised or dropped *?

A. No. I think I was in New York by that time.

I was raising money over there to send for him to

operate the company.

Q. Now, I want to go back and ask you again,

Mr. Pekovich, since this is direct examination, and

I am not trying to suggest an answer to you, but I

want you to tell the Court, Mr. Pekovich, your best

recollection of what you said to Mr. Coughlin when

you handed him this agreement and what he said to

you.

A. Oh, as to that, my recollection on that is very

clear. I [32] told him, ^^At the present time stock we

cannot sell but is w^orth more than so many thou-

sand or so many hundred dollars and is worth more

than salary," and he agreed that stock eventually

would go up.

Q. Did he say thati

A. Oh, yes, he did; and everybody else did, for

that matter; and stock did go up after the Security

& Exchange in July or August cleared the company

from any blame, and then the stock went up, and,

as a matter of fact, went up to a dollar or more, not

at that time but just last summer. Stock is no stable

value to it, up and dow^n, traded in every day.

Q. And what did Mr. Coughlin say to you of his
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desire to have a certain number of shares of stock

when he took the job as secretary-treasurer"?

A. He was very happy about it.

Q. Did he say anything to you about the number

of shares or anything like that "? A. No.

Q. Whose idea was it—four thousand shares^

A. My own; to amply compensaate him under

conditions that was at that time.

Q. Why did you put four thousand shares, that

particular number %

A. Because it was in round figures approxi-

mately what his [33] salary would amount to.

Q. For how long a time'?

A. Up to the next meeting, for one year.

Q. How often do the board of directors of the

Admiralty Alaska Gold Mining Company meet?

A. Unless it is a special call, once a year, annual

meeting.

Q. You say that your position is general man-
ager. Who are the other directors of the company?

A. Mr. Roden; Henry Roden is president.

Q. Let me ask—where is Mr. Roden now?
A. I have no idea. He is in Seattle for all I

know.

Q. Is he in Juneau ?

A. No ; not that I know of, unless he got in since

yesterday.

Q. That is Mr. Henry Roden, an attorney in

Alaska; is that who you mean?

A. That is right.

Q. Who is the name of another director?
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A. Jerry Williams is one of them.

Q. Is that Mr. Williams, the Attorney General

of the Territory "?

A. That is right. He is a vice-president.

Q. He is a vice-president. Who else is a director

of the company? A. Burke Riley.

Q. Burke Riley is an attorney'? [34]

A. Prom Haines ; and he used to be from Juneau.

Q. Do you know where he is now?

A. He lives in Haines, I think. I saw him this

morning but I think he lives in Haines.

Q. Who else is a director?

A. And Otto Erickson from Seattle, and Mr.

Dapcevich over there.

Q. But at that time, in Pebruary, 1954, before

Mr. Dapcevich entered the company, who was the

other director ?

A. I think Norman Stines was at that time di-

rector too. He is dead now.

Q. Can you recall who the other, the one re-

maining, director was? Could it be that Mr.

Coughlin was a director?

A. Oh, yes; he was vice-president; sure, but I

mean, I never was officially connected with the com-

pany at any time, so the directors that they have and

officers and all that is outside of my line.

Q. At the time of the directors meeting in Peb-

ruary, 1954, was the bank balance discussed at the

directors meeting ?

A. I presume it did, but that wasn't—I gave

them a report on mining operation. No; for all
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practical purpose I was out of that. I have nothing

to do with the business of the company or finances

of the company. That is handled by the board of

directors.

Q. And is it your testimony that the company

was broke, or [35] about that, with the exception of

a few hundred dollars, in February, 1954 "?

A. I think so.

Mr. Boochever: I think this is repetitive, and

also it is a leading question, your Honor, and I

object.

Q. (By Mr. McLean) : What was the condition,

the financial condition, of the company in February,

1955, one year after you signed this agreement ?

A. You mean in '54?

Q. No. You signed this in 1954. One year after-

wards what was the condition of the company ?

A. I think it w^as much better; I think it was

much better because we got quite a lot of money

from that time one.

Q. Did Mr. Coughlin ever make a demand upon

you for four thousand shares of stock?

A. He never did.

Q. Did Mr. Coughlin ever say anything to you

about the four thousand shares of stock?

A. Not any more.

Q. Did he ever say anything to you about being

satisfied with the salary ?

A. No, not in that many words. I never asked

that question. We never discussed that.

Q. But, certainly, you knew this letter was in
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existence, didn't youl [36] A. Oh, sure.

Q. Did you wonder where it was or ever ask him

about it ?

A. Well, if I may express it in my own words—

I

borrowed from Bob two thousand dollars and I gave

him two thousand dollars back with six per cent in-

terest, and he still has the note for all I know. He
was a friend of mine for twenty-five years, and it

isn't like dealing with somebody from the woods

some place.

Q. By that you mean, Mr. Pekovich, that you

repaid a two-thousand-dollar loan to Mr. Coughlin

and never

Mr. Boochever: I object.

A. No. He gave it to me.

The Court: I think the objection is well taken.

That has nothing to do with this case. It may tend

to show the relationship between the parties as to

why they may have done some things in this case,

but I don't think it is necessary to go into the

particulars of that case, so I will sustain the objec-

tion.

Mr. McLean: No further direct examination.

Your witness.

The Court: You may cross-examine.
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Cross-Examination

By Mr. Boochever:

Q. Mr. Pekovich, at all these times, I believe

you said, you [37] were general manager for the

Admiralty Alaska Gold Mining Company?

A. That is right ; since 1916.

Q. And you had the authority to hire the book-

keeper for the corporation?

A. Not exactly bookkeeper; but I had to hire

labor and anything like that, and the bookkeeper, as

a matter of—I did, the bookkeeper on the mine
;
yes.

Q. And did you hire Mr. Coughlin as book-

keeper? A. No. The board of directors.

Q. The board of directors did?

A. It was the board of directors' function. They

was the officers of the company.

Q. Were you at the board of directors meeting

when he was hired ?

A. I don't know that I was. I was at the annual

meeting, but at the board of directors meeting I

don't know that I was.

Q. That was the annual meeting of the stock-

holders or the board of directors?

A. Stockholders ; and board of directors followed

the stockholders meeting. I was at the stockholders

meeting; yes.

Q. Did you say you made a report to the di-

rectors? A. Yes, I did.

Q. Then you were at the meeting, weren't you?
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A. Not to the directors; the stockholders and

directors, an [38] annual meeting; then according

to our bylaws the directors meeting followed that,

after the stockholders meeting was closed.

Q. Now, you gave Mr. Coughlin this agreement,

didn't you, on your own that was, and it was with

the understanding that, if the board of directors ap-

proved it, why, then you would give him the stock,

and, if not, why, you would give it to him yourself

;

is that right ? A. That is correct.

Q. Did the board of directors approve the agree-

ment? A. I never even asked them.

Q. You don't know whether they did or didn't

then'? A. No, I don't.

Q. Now, with reference to this agreement did

you ever tell him that, ^^Here, you are going to get

seventy-five dollars a month now in cash, and that

is in place of your stock"?

A. Definitely not, but he

Q
A
Q
A
Q
A
Q

You never told him that?

He did that himself.

Pardon me?

He did that himself.

He drew^ the seventy-five dollars?

That is right.

But you never told him, ^^Now, you are get-

ting seventy-five [39] dollars. That is in place of

the stock"?

A. No. We never discussed it.

Q. You never said that at all?

A. No ; I never did.
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Q. Now, what is the present value of a share of

stock in Admiralty Alaska Gold Mining Company?

A. Around sixty cents, I would say.

Q. Around sixty cents?

A. It is fluctuating back and forth.

Q. Actually, haven't the recent sales been for

over seventy cents a share?

A. Oh, yes. Over ninety, over a dollar, not recent

but last summer sometime.

Q. How many shares of stock are outstanding in

Admiralty Alaska Gold Mining Company?

A. A little over six million, I think ; six million

three hundred thousand.

Q. And how many do you have yourself?

A. Well, that is my personal. I have nothing

to do with it. I have enough to pay.

Mr. McLean: Your Honor, I can't see that this

is a material question in this case.

The Court : I don't think it makes any difference

how much stock he has.

Mr. Boochever: I think, your Honor, it shows

a [40] little bit of Mr. Pekovicli 's—what he was

doing at the time that he hired Mr. Coughlin. If

he had thousands of shares, he could well afford

to make this type of agreement, and it would be

in addition to the salary. If he had five thousand

shares himself, he wouldn't be apt to do it.

The Court: No. I don't think it makes any dif-

ference, Mr. Boochever. If I have a million shares

of Ford Motor Company and am general manager

of the Ford Motor Company, I couldn't do a thing
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as a shareholder that I couldn't do as general

manager. It doesn't matter how much shares you

have. His authority as general manager is what

counts.

Mr. Boochever: Well, of course, this agreement

was both as general manager and as an individual,

as I understand the agreement, and that is my
point.

The Court: Well, that is why I want to see the

records, because, if you are going to hold the com-

pany, they have to approve that.

Mr. Boochever: That is right.

Q. (By Mr. Boochever) : Now, who suggested

that this agreement be in writing that is here, Mr.

Pekovich?

A. All of my verbal agreements I reduced in

writing as soon as I possibly can after it takes

effect.

Q. In other words, all your verbal agreements

have been reduced to writing so there is a record of

them ; is that right ? [41]

A. If they are of any essential value
;
yes.

Q. And, therefore, you reduced to w^riting this

agreement with Mr. Coughlin?

A. That is correct.

Q. But when you changed the agreement, or

you say it was changed, you didn't reduce that to

writing, did you?

A. I didn't change it. He changed it himself.

Q. He changed it ?

A. That was given to him in lieu of salary, but
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it was entirely up to him which one to take, but

we didn't have no money to take.

Q. Where does it say in the agreement, Mr.

Pekovich, that it was in lieu of salary ^.

A. Where does it say that ? Why, it is as specifi-

cally as I could explain it. It is there, what it was

for.

Q. Well, there is nothing in the agreement that

says it is in lieu of salary, is there?

A. But does it say that is in addition to?

Q. I am asking you if there is anything in the

agreement that says it is in place of salary?

A. No.

Q. All right. Now, it is your contention that this

agreement was changed, is that right, after you came

back from this trip to New York ?

A. Bob, after we get the money—I was still in

New York [42]

Q. Yes. He drew a salary?

A. He took a salary.

Q. That is right. While you were still in New
York? A. That is right.

Q. But did you come back and say, ^^Now, here,

why are you drawing a salary when I have agreed

to give you four thousand shares of stock"? Did

you say that?

A. No, I didn't, because the stock was in lieu

of money because they didn't have no money.

Q. Did you say then, ^'Well, give me back this

agreement then now that you are drawing salary?"
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A. No, I didn't. He was my friend, and I

wouldn't ask him for an agreement even now.

Q. Well, you gave him a written agreement just

in case one of you should die or something of that

nature, didn't you? A. That is right.

Q. Well, then, didn't you think it was equally

important, if you changed the agreement, to get it

back*?

A. No, not necessarily, between a friend.

Q. Well, as a matter of fact, you know, don't

you, that Bob at all times thought he was going to get

that four thousand shares over and above his

salary ?

A. I know that Bob would never have asked for

it, because he didn't during his lifetime. [43]

Q. Are you aware of the fact that he wrote to

the Securities Exchange Commission about getting

those shares long after this occurred?

A. He still had at that time, he still had, that

promissory note for the stock, and he wrote to

qualify himself as a director.

Q. Didn't he write

A. And I wasn't there when he wrote anything

about it, but I know there was a lot of writing.

Q. Don't you know that he wrote the Securities

Exchange Commission in November of 1954, asking

them about when they could release five thousand

shares to him, the one thousand that he had been

given when he was vice-president and the four

thousand that you agreed to give him when he took

the job of bookkeeper? A. In 1953?



Minnie Coughlin, etc. 63

(Testimony of Waso Sivin Pekovich.)

Q. In November, 1954?

A. No, I don't.

Q. You don't know that?

A. No, I don't.

Q. I will show you a letter from the Securities &
Exchange Commission and ask you if this re-

freshes

A. I have seen a good many of them.

Q. Take a look at that and see if it refreshes

your memory as to whether Bob in November, 1954,

Mr. Coughlin, [44] thought he was going to get

those shares?

A. They wrote the letters to all the stockholders

and officers and directors. They wrote me lots of

them to.

Q. All right. But doesn't that letter show that

Bob, Mr. Coughlin, thought he was to get five thou-

sand shares in November, 1954?

A. I don't know if it does or not.

Q. Well, would you read it please and then

tell me ?

A. Well, you read it. You can read it better.

Mr. McLean: Well, I am going to object, your

Honor, on the grounds that the question calls for

a conclusion on the part of this witness as to what

somebody thought. The letter itself is obviously in-

admissible, and I don't believe that the cross-exami-

nation should be pressed on that point.

Mr. Boochever: Well, your Honor, I am trying

to refresh the witness' memory here as to some-

thing that happened in 1954.
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The Court: Well, you are trying to refresh his

recollection, however, with a letter that wasn't writ-

ten by him or to him.

Mr. Boochever: Well, your Honor, the man's

recollection, my understanding of the law, could be

refreshed by anything, a newspaper article or any-

thing at all, and, if it refreshes his recollection, that

is all that is necessary. It isn't that he refresh

—

that the instrument used to refresh [45] the recol-

lection isn't in evidence itself, but it says anything

may be used in that regard.

The Court: Well, apparently, it doesn't refresh

his recollection. You asked him what the document

said.

Mr. Boochever: Well, I wanted him to read it

and then see. He hasn't read it yet.

A. No, I haven't read it. That is definite. But I

read a good many of them just like it sent to me and

to other stockholders that they referred back to me.

Q. (By Mr. Boochever) : About stock that they

thought they were to get"?

A. No. About the Security & Exchange investiga-

tion and trouble. That is why the stock dropped

down.

Q. Well, I would like you to read this letter.

A. You read it to me. You can read better than

I can.

The Court: Well, I don't want to hear it.

Q. (By Mr. Boochever) : So, you read it your-

self and then

The Court: If it refreshes your recollection,
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then you can testify as to whatever it recalls to your

mind, but, if it doesn^t, why, you don't have to; but

you read it to yourself.

Q. (By Mr. Boochever) : Now, doesn't that re-

fresh your recollection that in November, 1954,

Mr. Coughlin thought he was to get five thousand

shares of stock?

Mr. McLean: The objection goes, your Honor,

as to [46] what Mr. Coughlin thought. It certainly

was never discussed with this witness. It is just a

conclusion that the plaintiff's counsel

The Court: I don't think he can testify as to

what Mr. Coughlin thought in this connection any

more than he could in the other.

Q. (By Mr. Boochever) : Didn't Mr. Coughlin

speak to you about this matter, about wanting to

get the five thousand shares of stock, Mr. Peko-

vich? A. No, he did not.

Q. You don't recall that?

A. I recall a letter that I gave him, one thousand

shares I gave him. At that time he could have, and

I would say yes.

Q. But as to the other four thousand you have

no recollection?

A. Not since the time I gave him that letter.

Q. And this of course, in November, 1954, was

after you gave him the letter, wasn't it?

A. Yes. A lot of troubles; trouble started be-

fore then, in November, 1953, I think.

Q. So, you don't have any recollection of that

and wouldn't know why the S.E.C. would be Vvriting
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to him in that regard? A. No, I don't. [47]

Q. No. Now
A. They said that he had a beneficial there, so I

don't understand that beneficial, except insinuating.

Q. That he had an interest from an agreement

that you would give him the stock; isn't that right?

A. Beneficial interest.

Q. Isn't that a beneficial interest from you to

give him the stock?

A. No, not necessarily. He could hold that bene-

ficial interest from somebody else; but I am not

denying that he had my letter ; that is correct.

Q. Now, Mr. Pekovich, Mr. Roden is the presi-

dent of the corporation ; is that right ?

A. Yes ; he is.

Q. And you have written to him about this

matter, have you not? A. To Mr. Roden?

Q. Yes.

A. No, I didn't, that I recollect.

Q. You don't remember that?

A. Maybe I did, but I don't remember it

Q. Isn't it true that you wrote him a letter and

that you at no time stated that the seventy-five dol-

lars was in lieu of the four thousand shares?

A. That could be absolutely possible, be-

cause [48]

Q. That could be possible?

A. Oh, yes; it could be possible because the

stock was given as full satisfaction.

Q. Pardon me? What was the last part of that?
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A. I said, the amount of stock that was given to

him, that was to be complete remuneration for do-

ing that work as stated in that note.

Q. Now^, isn't it true that you discussed this with

Mr. Roden and that you wrote to Mr. Roden and

you never suggested that the stock was not an ad-

ditional inducement over and above the seventy-five

dollars a month"?

A. I don't remember ever writing to Mr. Roden,

but I probably did talk to him and tell him that I

gave Bob four thousand shares for compensation be-

cause we didn't have any money.

Q. I will show^ you what purports to be a letter

to Mr. Roden and ask you if you recognize the hand-

writing on that ?

A. Yes ; that is my handwriting.

Q. All right. Do you want to read that letter to

the Court please?

Mr. McLean : I think, your Honor, that the wit-

ness should read it and determine the contents of it

before it becomes a part of any evidence.

The Court: If he identifies it, it should be [49]

introduced in the regular way, accordingly.

Mr. Boochever: Very well.

A. Yes.

Q. (By Mr. Boochever) : That is your letter,

isn't it? A. Yes. Do you want to read it?

Mr. McLean: May I see it?

Mr. Boochever : Yes (handing document to coun-

sel for defendant).

Mr. McLean: Your Honor, I don't think this is
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admissible evidence. Certainly, the letter itself has

has no date. It is recognized by the witness, but I

don't think it is timely. Perhaps, upon cross the

plaintiff's attorney may want to bring out addi-

tional information, but by itself it is only an inquiry

from one officer of the company to the other and

much in the nature of a confidential or privileged

document.

The Court: Of course, if it has no bearing on

this case ; but, if it has, I should think, as between

an officer of the company and the general manager,

the communication, having to do with any phase of

this case that is before the Court, w^ould be admis-

sible.

Mr. McLean: I think it is a priviledged docu-

ment between the general manager and the presi-

dent of the company as to a particular problem, and

it is identified by this witness as a letter he wrote to

Mr. Roden, all right, but I [50] don't think in itself

it is admissible, and I would want to object on that

ground, but I think the Court, however, should see

the letter and determine its admissibility, all right,

but I do want to assert an objection because I don't

think it is material to the case and it is a privileged

document between the two officers of the company

and

The Court: May I see it? Will you have it

marked for identification ?

Mr. Boochever: May I address myself to coun-

sel's argument a minute on the privilege. There is

no privilege I am ever aware of between officers of
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the corporation. I believe there is a doctor and client

privilege and similar ones, but I don't believe there

is any between directors or officers.

Mr. McLean: I would also want to remind the

Court that the president of this company is an at-

torney, and no doubt he was seeking an attorney's

advice on the matter too, and on the grounds that

the document can reasonably be inferred to read a

legal problem and a discussion of possible settlement

or compromise, which in itself is not admissible.

The Court: Well, that of course is not admissi-

ble.

Mr. Boochever : No ; there is nothing about set-

tlement or compromise in it.

The Clerk: I have marked the exhibit Plaintiff's

Exhibit 3 for Identification. [51]|

The Court: (Reading the exhibit to himself) It

may be received.

The Clerk : That will be No. 3 in Evidence then,

Plaintiff's Exhibit No. 3.
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Q. (By Mr. Boochever) : Mr. Pekovich, do you

know about when this letter was written?

A. No, I don't. I didn't even notice the date on it.

Q. It isn't dated. It was written after the death

of Mr. Coughlin, wasn't it? You can tell that by the

contents of the letter, can't you?

A. I didn't even read the contents.

Q. All right. Will you look it over please?

A. What are you trying to make of that?

Q. I am asking you—was this written after the

death of Mr. Coughlin?

A. I couldn't tell you.

Q. Doesn't it refer to the fact that there is a

claim for this four thousand shares; isn't that what

this letter is about? A. Yes.

Q. All right. Then, is it your contention it was

written before Mr. Coughlin 's death?

A. I couldn't tell you.

Q. You don't know whether it was written be-

fore his death?

A. No; I don't know whether it was before or

after. It [52] could be written any time.

Q. Now, at no place in this letter do you state

that he was not entitled to the four thousand shares

because he got seventy-five dollars a month salary,

do you?

A. No; but I did say that in lieu of that stock

he was receiving seventy-five dollars a month.

Q. Will you show me where you say in lieu of

the shares he was receiving ?
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A. I don't say in lieu but it says the book-

keeper

The Court : I think the document plainly speaks

for itself.

Q. (By Mr. Boochever) : Now, if you thought

he was receiving seventy-five dollars in place of the

stock, why didn't you tell Mr. Roden in that letter 1

A. I did, as I understand it.

Mr. Boochever: Well, I think the letter speaks

for itself in that regard. A. That is right.

Q. (By Mr. Boochever) : Have you ever been

convicted of a crime, Mr. Pekovich*?

A. Yes, I have.

Mr. McLean: Well, I object, your Honor, to any

further examination on that line. This isn't a crimi-

nal case.

Mr. Boochever: I am not making any further

examination on it. [53]

Mr. McLean: I object to it and move that the

question be stricken and the answer as well for it

has no bearing on this case.

Mr. Boochever: Well, our statute permits that

as a regular impeachment of any witness. It is in

our Code, that the question may be asked.

Mr. McLean: I believe it is primarily on a

criminal matter, your Honor, and not on a civil

case.

The Court: Well, let's see what the Code says. I

have learned some law here this morning. Maybe I

can learn more. This Code provides a lot of things.
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Mr. Boochever: Section 58-4-61, your Honor, is

the section on it.

The Court : -4-61 ?

Mr. Boochever: Yes, your Honor.

The Court : ^^A witness may be impeached by the

party against whom he was called, by a contradictory

evidence, or by evidence that his general reputation

for truth is bad, or that his moral character is such

as to render him unworthy of belief, but not by evi-

dence of particular wrongful acts; except that it

may be shown by the examination of the witness or

the record of the judgment that he has been con-

victed of a crime.''

I think on the basis of impeaching a witness that

the evidence may stand. [54]

Mr. Boochever: No further cross-examination.

Redirect Examination

By Mr. McLean:

Q. Mr. Pekovich, one question. At the time you

and Mr. Couglilin discussed the four thousand

shares of stock and at the time you wrote the letter,

do you know whether Mr. Coughlin would have

taken the job as secretary-treasurer without thaf?

A. You mean that I wrote that note?

Q. Yes.

A. Yes; we discussed it. During the month of

January when we know that Mr. Ehrendreich was

to resign, so to speak, we discussed that so that the

office wouldn't be vacant.

Q. Would he have taken the job of secretary-
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treasurer without a promise of four thousand

shares "?

A. I think he would have because he was vice-

president already and he would have because he

Mr. Boochever : I must object to that, as to what

he would have done. It is just pure conjecture.

The Court: It is argument also. I will sustain

the objection.

Mr. McLean: No further redirect.

The Court: Anything further, Mr. Boochever?

Mr. Boochever: No, your Honor. [55]

The Court: You may step down. Call your next

witness.

(Witness excused.)

WILLIAM S. DAPCEVICH
called as a witness on behalf of the defendants, be-

ing first duly sworn, testified as follows

:

Direct Examination

By Mr. McLean:

Q. Give us your name, Mr. Dapcevich.

A. William S. Dapcevich.

Q. Where do you live, Mr. Dapcevich?

A. 302 -5th Street, 5th and Franklin.

Q. In Juneau? A. In Juneau.

Q. Do you have a position in the Alaska Admi-

ralty Gold Mining Company now ?

A. I do.

Q. What is that position?

A. Secretarv-treasurer.
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Q. How long have you held it ?

A. Since October of 1955.

Q. Was that shortly after the time, to your

knowledge, that Mr. Coughlin passed away*?

A. Yes, it is.

Q. In other words, you have been the secretary-

treasurer [56] since Mr. Coughlin ; is that right %

A. Yes.

Q. In your position as secretary-treasurer I as-

sume that you have full control of the books and

full knowledge working with them; is that right?

A. I do.

Q. Did you have occasion prior to the time you

were appointed secretary-treasurer to go back into

the books and determine what monies may have been

drawn down by Mr. Coughlin % A. Yes, I did.

Q. Did you make a list of the payments that Mr.

Coughlin drew during the period February, 1954,

up until the time you became secretary-treasurer ?

A. I did.

Q. I hand you this document. Do you recognize

it? A. Yes, I do.

Q. Is that your signature? A. It is.

Q. What is that, Mr. Dapcevich ?

A. It is a statement of salary that was paid to

Mr. Coughlin during the time of his employment

with the Admiralty Alaska Gold Mining Company.

Q. And in one column I see you—before I ask

that question—strike it, please. [57]

Mr. McLean: I would like to introduce this

document as Defendants' Exhibit No. A and mark
it for identification.
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Mr. Boochever: I would like to examine it, if I

may.

Mr. McLean : (Handed document to counsel for

the plaintiff.)

Mr. Boochever: I have no objection.

The Court: It may be received.

The Clerk: The exhibit is marked Exhibit A.

DEFENDANTS' EXHIBIT A

Admiralty Alaska Gold Mining Co.

Juneau, Alaska

Mine Office

:

Funter Bay, Alaska

Main Office

:

Box 2642, Juneau, Alaska

Statement of Salary Paid Robert E. Coughlin, Deceased, During

Period of Employment—February, 1954, Through Septem-

ber, 1955, as Secretary-Treasurer With the Admiralty'

Alaska Gold Mining Co.

Purpose Amount

Salary—Feb., Mar., Apr., 1954 $ 225.00

Salary—May, June, July, 1954 220.50

Salary—Aug., Sept., Oct., 1954 220.50

Salary—Nov. & Dec, 1954 147.00

Salary—January, 1955 73.50

Salary—February, 1955 73.50

Salary—March, 1955 73.50

Salary—April, 1955 73.50

Salary—May, 1955 73.50

Salary—June, 1955 73.50

Salary—July, 1955 73.50

Salary—August, 1955 73.12

Salary—September, 1955 73.12

Check
No. Date

474 5-28-54

547 9-28-54

564 11- 4-54

637 1- 7-55

651 2- 3-55

663 2-16-55

671 2-24-55

706 4-11-55

739 4-28-55

792 6- 8-55

821 7-11-55

860 8- 9-55

882 9- 8-55

Total Salary Paid $1,473.74
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Miscellaneous Reimbursements

415 4- 2-54 Itemized petty purchases $ 51.51

629 1-10-55 Postage 40.00

670 2-21-55 Reimbursement—cash advanced

to laborer 12.26

815 7- 7-55 Postage 45.00

868 8-16-55 Reimbursement—taxi fare

ADMIRALTY ALASKA GOLD M

3.00

$ 151.77

INING CO.

By /s/ WILLIAM S. DAPCEVICH,
Secretary-Treasurer.

Received in evidence April 2, 1957.

Q. (By Mr. McLean) : I notice one column is

for explanation of the document. Mr. Dapcevich,

you have a column entitled ^^ Check No." Is that the

number of the voucher that was issued by the com-

pany *?

A. Yes. It is a combination of the check and

voucher number.

Q. And in the next column you show dates.

What does that date purport to be %

A. The date of the issuance of the check.

Q. And in the next column you show ^^ Purpose."

By ^^ Purpose/' where did you get that information^

A. That information was furnished on the check

and voucher combination form. The lower portion

of the check itself shows the explanation and the

purpose for which the check is drawn.
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Mr. Boochever: I would like to examine it, if I

may.

Mr. McLean: (Handed document to counsel for

the plaintiff.)

Mr. Boochever: I have no objection.

The Court: It may be received.

The Clerk: The exhibit is marked Exhibit A.

DEFENDANTS' EXHIBIT A

Admiralty Alaska Gold Mining Co.

Juneau, Alaska

Mine Office

:

Funter Bay, Alaska

Main Office:

Box 2642, Juneau, Alaska

Statement of Salary Paid Robert E. Coughlin, Deceased, During

Period of Employment—February, 1954, Through Septem-

ber, 1955, as Secretary-Treasurer With the Admiralty'

Alaska Gold Mining Co.

Purpose Amount

Salary—Feb., Mar., Apr., 1954 $ 225.00

Salary—May, June, July, 1954 220.50

Salary—Aug., Sept., Oct., 1954 220.50

Salary—Nov. & Dec, 1954 147.00

Salary—January, 1955 ,
73.50

Salary—February, 1955 73.50

Salary—March, 1955 73.50

Salary—April, 1955 73.50

Salary—May, 1955 73.50

Salary—June, 1955 73.50

Salary—July, 1955 73.50

Salary—August, 1955 73.12

Salary—September, 1955 73.12

Check
No. Date

474 5-28-54

547 9-28-54

564 11- 4-54

637 1- 7-55

651 2- 3-55

663 2-16-55

671 2-24-55

706 4-11-55

739 4-28-55

792 6- 8-55

821 7-11-55

860 8- 9-55

882 9- 8-55

Total Salary Paid $1,473.74
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Miscellaneous Reimbursements

:

415 4- 2-54 Itemized petty purchases $ 51.51

629 1-10-55 Postage 40.00

670 2-21-55 Reimbursement-

to laborer

-cash advanced

12.26

815 7- 7-55 Postage 45.00

868 8-16-55 Reimbursement--taxi fare 3.00

$ 151.77

ADMIRALTY ALASKA GOLD MINING CO.

By /s/ WILLIAM S. DAPCEVICH,
Secretary-Treasurer.

Received in evidence April 2, 1957.

Q. (By Mr. McLean) : I notice one column is

for explanation of the document. Mr. Dapcevich,

you have a column entitled ^^ Check No." Is that the

number of the voucher that was issued by the com-

pany?

A. Yes. It is a combination of the check and

voucher number.

Q. And in the next column you show dates.

What does that date purport to be ?

A. The date of the issuance of the check.

Q. And in the next column you show ^^ Purpose.''

By '^Purpose/' where did you get that information?

A. That information was furnished on the check

and voucher combination form. The lower portion

of the check itself shows the explanation and the

purpose for which the check is drawn.
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Q. Is this the exact wording that shows on the

bottom portion [58] of the voucher or check?

A. Yes; I believe it is.

Q. And in the last column, ^^ Amount/' what

does that purport to be'?

A. That is the net amount of the check drawn.

Q. The net amount and the amount, in other

words, that was actually received by the person to

whom this check was issued; is that right?

A. That is correct.

Q. Were all these—who were all these checks

issued to?

A. They were issued to Mr. Coughlin.

Q. Who signed the checks?

A. Mr. Coughlin.

Q. Did anyone else sign them? A. No.

Q. Do you base your testimony now upon your

search of the records and your personal knowledge

of what you saw on these cancelled checks ?

A. I base my testimony on the direct examina-

tion of those documents.

Q. And you know of your own personal knowl-

edge that that is what shows on the cancelled

checks? A. Yes.

Q. There is no question in your mind about

that?

A. There is no question in my mind. [59]

Q. In effect, Mr. Dapcevich, by ''Salary," what

does that show? I notice the amounts are slightly

less than seventy-five dollars for most of the

months; seventy-three-fifty, for example; how do
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you explain the difference between seventy-three-

fifty and what other item might be salary?

A. Well, I used the term ^Hhe net amount of the

check ^' because those were salary payments and

there were deductions for, I believe for, Social Se-

curity.

Q. In other words, the records would show the

salary was figured at seventy-five dollars a month

and a deduction taken out for Social Security, re-

ducing it to seventy-three-fifty ; is that right ?

A. That is correct.

Q. With the exception of the one top item. The

top item, Mr. Dapcevich, Check No. 474, marked

^^ Salary,'' dated May 28, 1954, it is for two hundred

and twenty-five dollars. You have a notation there

that the check shows ^^ Salary—Feb., Mar., Apr.,

1954." Does that mean it was all taken out at one

time'? A. That is correct.

Q. Farther down in this document, which is De-

fendants' Exhibit A, you have a column entitled

*^ Miscellaneous Reimbursements." Is that a reim-

bursement to Mr. Coughlin or to whom? [60]

A. Reimbursements to Mr. Coughlin.

Q. And were they, too, signed by Mr. Coughlin?

A. That is right.

Q. And no one else? A. No one else.

Q. I hand you this document. Can you recognize

that? A. Yes.

Q. What is that?

A. Well, it is a statement of monies that are due

the Admiralty Alaska Gold Mining Company for
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the reason that is shown on the purpose for which

the checks were drawn or for the reason that there

wasn't sufficient information with the check to show

for what purpose it was drawn.

Mr. McLean : Defendant wishes to introduce this

document as its next exhibit, Exhibit No. B, and

mark it for identification.

Mr. Boochever: I am going to object to this,

your Honor, as irrelevant and not contained in the

issues at all, and also it is not the best evidence. If

he is going to testify about checks, he should pro-

duce the checks. I had no objection to the other, be-

cause we recognized that without any question.

Mr. McLean : Rather than make for a bulky rec-

ord, introducing the checks themselves, your Honor,

I believe it [61] is customary for an accountant,

who identifies the transactions, to list them on one

page, as long as they purport to be money only and

no other purpose, that it is customary to introduce

them in a summary form, and I feel that this par-

ticular matter is not objectionable. It runs to

The Court : May I see it ?

Mr. McLean (Handing document to the Court)

:

-monies paid to the plaintiff's intestate.

The Court : These were checks, did I understand

you to testify, on the corporation drawn by Robert

E. Coughlin to himself? A. That is correct.

The Court: It may be received.

Mr. Boochever: Well, your Honor, my objection

is that the checks themselves are the best evidence

of that and the only evidence admissible in evidence
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and that this witness can't come in with a list and

say, ^^Here is a list of the checks/' He has to pro-

duce the checks. They are the best evidence, and, if

he produces them, then that is another question,

but he hasn't produced them, and he can't come in

with just any piece of paper and say, ^^ There is a

list of them." That is not the best evidence.

Mr. McLean : Well, your Honor, this witness has

some of those records, but, since that isn't too bulky

an item, I feel that the witness can get the checks,

and we can [62] introduce them.

The Court: Well, all right. Probably it is the

best evidence, the checks are.

Mr. McLean: I ask you, Mr. Dapcevich, to step

down and to get the checks referred to in that par-

ticular exhibit.

Mr. Boochever: And I have a further objection,

your Honor, that it is not within the issues of the

case. I don't get what the purpose is, unless it is a

counterclaim for additional sums of money

The Court: Well, it could be.

Mr. Boochever: But there is no counterclaim in

the case and

The Court: Well, but there might be and could

possibly happen, so, if they have the checks

Mr. McLean: Your Honor, I only wish to state

the reason for it is that counsel for the plaintiff has

upon cross-examination brought out other matters

which do not directly pertain to the one question

which was originally presented to the Court, and,

since they are going into that, I feel that this should
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be brought out at this time and, if necessary, to

amend the complaint, or the answer.

The Court : Well, I think that, if at all possible,

the whole controversy should be settled in this liti-

gation. I think there should be an end to litigation.

If this Court can possibly get it all within this case,

it would. [63]

Mr. McLean: Would you pick out those four

checks (addressing the witness) *?

This may remove your objection, Mr. Boochever

(handed document to counsel for defendants).

Mr. Boochever: Well, I have to see it. Well,

your Honor, these show checks in the amount speci-

fied, but there is nothing to show the purpose of the

check drawn as indicated on this statement, and also

this statement says '^Statement of monies due the

Admiralty Gold Mining Company by Robert Cough-

lin," which is purely a conclusion of this witness

and is not—he can say '^A statement of checks," if

he wishes to, but it also shows ^^ Purpose check

drawn,'' and there is nothing on these checks show-

ing the purpose, unless you have the vouchers some-

where else which

A. I have the vouchers.

Mr. Boochever: which show that.

Mr. McLean : Do I understand the Court to also

want the remainder of the carbon copy of this par-

ticular voucher "? The witness in his sworn testi-

mony said that this was what was contained on the

statement.
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The Court : Well, the check is the best evidence,

and the voucher is only an explanation, which, I

suppose, this document is an explanation. It might

satisfy everybody though if you can find the

Mr. McLean: Do you have those in court with

you, [64] the remaining carbon copies of these'?

A. No, I don't.

Mr. Boochever : If counsel will show them to me
at 1:30, I will waive the objection in regard to the

document being the same as stated on there, but I

do not think that the explanatory remarks—since,

this is tried before the Court, I have no objection

to it; I know the Court won't consider that as per-

missible; but I object to those remarks that are on

that paper, your Honor.

Mr. McLean: I have a number of other ques-

tions, your Honor, which will take another fifteen

minutes of time besides cross-examination.

The Court: I have another matter at 1:30. We
will suspend at this time until 2:00 o'clock, this par-

ticular case, and Court will recess until 1 :30.

(Whereupon, the trial was recessed imtil 2 :00

o'clock p.m., April 2, 1957, and resumed as per

recess, with all parties present as heretofore.)
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WILLIAM S. DAPCEVICH
resumed the witness stand:

Direct Examination

By Mr. McLean:

Q. Mr. Dapcevich, in your capacity as secre-

tary-treasurer of the corporation did you have

access to the minutes of previous years, particularly

a meeting of February, 1954, and 1955, for this

corporation? A. Yes. [65]

Q. I hand you this document. Do you recognize

it? A. Yes, I do.

Q. What is that?

A. That is the minutes of the meeting of the

Admiralty Alaska Gold Mining Company that was

held in Juneau on February 1, 1954.

Mr. McLean: I would like to have the clerk

mark this for identification. It is requested, your

Honor, that, should counsel for the plaintiff wish

these introduced in evidence, we would want to re-

serve the right to withdraw them at the close of the

trial since they are the corporation's minutes.

The Court : Very well
;
you may have them.

Mr. Boochever: I would have no objection as

long as a copy of them is made available to the

Court. In fact, I have a copying machine in my
office and I will be glad to copy them for counsel if

he wishes.

Mr. McLean: Does plaintiff have any objection

to the admissibility of these ?

Mr. Boochever: I want to see what they are.
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The Clerk: They will be Defendants' Exhibit B
for Identification.

Mr. Boochever: I have no objection to the min-

utes of the meeting. I don't think the minutes of

the stockholders meeting have any relevancy. I have

no objection to them being \_QQ~\ submitted, but I

think we could stipulate to the Court that they have

no bearing on the case and prevent the Court from

having to look at them, if counsel wishes. I have

no objection to it, but I just don't think there is

anything material.

Mr. McLean: They were all together, your

Honor, so we kept them all together.

Mr. Boochever: We could easily separate them.

Mr. McLean: May it please the Court, I would

like to read a portion of this exhibit so that the

Court can be apprised of it.

The Court: There is no objection to the exhibit,

as I understand it?

Mr. Boochever: No. I have no objection to the

minutes being entered.

The Court: It may be received.

The Clerk : It will be admitted then and marked

Defendants' Exhibit B.
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DEFENDANTS' EXHIBIT B

Minutes of Meeting of Admiralty Alaska

Gold Mining Company

held at Juneau, Alaska, at 2 p.m., Feb. 1, 1954, and

adjourned until 8 p.m., Feb. 1, 1954. Time 8 p.m.,

Feb. 1, 1954.

Meeting called to order at 8 p.m., Feb. 1, 1954, in

the office of C. J. Ehrendreich in the Shattuck

Building, Juneau, Alaska.

Present: Henry Roden, W. S. Pekovich, R. E.

Coughlin, Mrs. Henry Roden, C. J. Ehrendreich,

Mr. Burke Riley and Mrs. Karl Theile.

Stock represented as follows: In person 25,500

shares, by proxy 3,864,782 shares

which constitute a quorum.

The Secretary, Mr. Ehrendreich, read Notice of

Annual Meeting of Stockholders, to be held Feb. 1,

1954, at 2 p.m. at Juneau, Alaska, for the purpose

of electing Directors. The call was dated Dec. 21,

1953, and signed by C. J. Ehrendreich, as Sec-

retary.

Mr. Ehrendreich read in full his Affidavit of

mailing Notice, date of mailing and contents were

as by law required.

The Secretary read minutes of meeting held 2

p.m., Feb. 4, 1952, adjourned until 7 p.m. same date,

which minutes had previously been approved. This
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meeting was adjourned to reconvene Feb. 29, 1952,

and then further adjourned to meet March 18, 1952.

No quorum was present on March 18, 1952, and

meeting was further adjourned until March 25, 1952.

Minutes of meeting of March 25, 1952, were read.

Mr. Pekovich objected to the wording of the Resolu-

tion concerning 600,000 shares of stock which he

had received, the Resolution stating that these

shares of stock were in full for expenses incurred

and Pekovich 's stock used by him in furtherance

of the company's benefit up to March 22, 1952. Mr.

Pekovich stated that the Resolution should state

that the 600,000 shares which he received were in

part refund only for his stock which he had sold and

otherwise disposed of for the interests of Admiralty

Alaska Gold Mining Company during the years in

which he was in charge of the company.

The Secretary stated that he had written out a

Release which he had asked Mr. Pekovich to sign

and that he had refused to sign such Release.

Mr. Pekovich stated that he was willing to sign

a Release if it were worded properly and suggested

the following:

^^For and in Consideration of 500,000 shares of

stock of Admiralty Alaska Gold Mining Company
returned to me and 100,000 shares of said stock I

have committed to Norman C. Stinnes, I hereby

release Admiralty Alaska Gold Mining Company
from any further payment to me or delivery of

stock, this being understood to be a refund of part

of my personal stock sold and otherwise dis|)osed

of for the interest of Admiralty Alaska Gold Min-
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ing Company during the years I have been in

charge of it, and not as any money consideration."

The Release was unanimously approved by the

stockholders represented at this meeting.

Report of the President was read. Report stated

that matters concerning the company were pro-

gressing nicely and that a full Report would be

made in 60 days.

Mr. Ehrendreich moved, Mr. Coughlin seconded,

that the Report of the President be approved. The

Report was approved unanimously.

Mr. Roden stated that he thought this meeting

should be adjourned until more is known of the

reports of the Geological Survey and Bureau of

Mines.

Mr. Roden suggested that if Mr. Pekovich were

going to New York on company business that a new

Power of Attorney be prepared for him.

Mr. Roden again stated that he wished to ad-

journ this meeting.

The Secretary-Treasurer, Mr. Ehrendreich, stated

that he had a busy Tax period coming up and that

he wished to resign as Secretary-Treasurer, stating

that the $75.00 per month he received was not ample

compensation for the amount of work it was neces-

sary for him to perform for the Company. There

was no objection to this and Mr. Pekovich suggested

that Mr. R. E. Coughlin take over the duties of

Secretary-Treasurer, to which there was no objec-

tion and Mr. Coughlin expressed his willingness

to perform such duties to the best of his ability. Mr.
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Ehrendreich stated that he would render Mr.

Coughlin as much help as possible and turn over

to him the files and records of the company.

Mr. Roden moved that the meeting adjourn until

Feb. 15, 1954, unless sooner reconvened by the

President. Mr. Coughlin seconded the motion and it

carried unanimously.

ADMIRALTY ALASKA GOLD
MINING COMPANY.

Release

For and in Consideration of 500,000 shares of

stock of Admiralty Alaska Gold Mining Company

returned to me and 100,000 shares of said stock I

have committed to Norman C. Stinnes, I Hereby Re-

lease Admiralty Alaska Gold Mining Company from

any further payment to me or delivery of stock,

this being understood to be a refund of part of my
personal stock sold and otherwise disposed of for

the interest of Admiralty Alaska Gold Mining Com-

pany during the years I have been in charge of it,

and not as any money consideration.

Attest

:

/s/ ROBERT E. COUGHLIN,
Secretary-Treasurer.

/s/ W. S. PEKOVICH.

Dated Juneau, Alaska, March 16, 1954.

Received in evidence April 2, 1957.
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Mr. McLean: The portion that pertains to this

particnlar matter, your Honor, reads as follows:

^^The Secretary-Treasurer, Mr. Ehrendreich, stated

that he had a busy Tax period coming up and that

he wished to resign as Secretary-Treasurer," and

then, your Honor, there is a long blank space with-

out punctuation, and it continues to read: ^^ stating

that the $75.00 per month he received was not

ample compensation for the amount of work it was

necessary for him [67] to perform for the Com-

pany. There was no objection to this and Mr.

Pekovich suggested that Mr. R. E. Coughlin take

over the duties of Secretary-Treasurer, to which

there w^as no objection and Mr. Coughlin expressed

his willingness to perform such duties to the best

of his ability. Mr. Ehrendreich stated that he would

render Mr. Coughlin as much help as possible and

turn over to him the files and records of the com-

pany."

The portion I wish to call the Court's attention

to amounts to two-thirds or three-fourths of the

line that is blank, inferring that apparently some-

thing is missing, but we don't know what it is.

Mr. Boochever: Well, I think the Court is

well able to—counsel is arguing to the Court at this

point, it seems to me, when he says ^ inferring"

Mr. McLean: I only wish to point that out as

being part of the minutes.

The Court: The Court will make note of the

blank.
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Q. (By Mr. McLean) : I hand you this docu-

ment, Mr. Dapcevich; do you recognize it?

A. Yes, I do.

Q. Would you tell the Court what that is, if

you can identify it?

A. It is the minutes of the annual meeting of

the stockholders of Admiralty Alaska Gold Mining

Company of [68] February 7, 1955.

Q. 1955.

Mr. McLean: The defendant desires that this

document be introduced as its next exhibit. Counsel

for the plaintiff has seen it. Do you have any objec-

tion, or did you want to look at it ?

Mr. Boochever: I will just take a moment to

look at it. No objection.

The Court: It may be received.

Q. (By Mr. McLean) : Mr. Dapcevich, I wish to

call your attention to a particular paragraph which

reads as follov/s: ^^The follomng stockholders were

present in person," and with a column listing the

names and another column listing the number of

shares. At the bottom of the list of names there is

one, Mr. Robert E. Coughlin, and in this report

—

number of shares, five thousand. Now, from your

knowledge of the company's books, Mr. Dapcevich,

how many shares did Mr. Coughlin actually have in

1954—this was a year before these minutes?

A. To the best of my knowledge he had one

thousand shares.

Q. In 1955 how many shares did he have accord-

ing to the records of the company?
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A. One thousand shares.

Q. To your knowledge, did he ever have any

more than one thousand shares? [69]

A. Not to my knowledge ; no.

Q. Would you say, Mr. Dapcevich, that five

thousand was correct or wrong?

A. I would say it was incorrect.

Q. I believe counsel for the plaintiff also ex-

amined some copies of vouchers that went with the

checks that we were going to introduce this morning.

Do you have the rest of the vouchers here with you,

Mr. Dapcevich? A. Yes, I do.

Q. Would you step down and get them, please?

A. (Stepped down.)

The Clerk: For the record I will say that the

minutes of the stockholders meeting, February 5,

1955, are marked Defendants' Exhibit C.

DEFENDANTS' EXHIBIT C

Admiralty Alaska Gold Mining Co.

Minutes of Annual Meeting of Stockholders held

at Juneau, Alaska, February seventh, 1955.

The annual meeting of the stockholders of Ad-

miralty Alaska Gold Mining Company was held at

the office of the Company in the City of Juneau,

Alaska, on the seventh day of February, 1955, at

the hour of two o'clock in the afternoon.
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Defendants' Exhibit C— (Continued)

After calling the meeting to order the President

suggested that an adjournment be taken, due to the

press of other business. Upon motion duly made and

unanimously adopted the meeting adjourned to seven

o'clock p.m. the seventh day of February, 1955.

At seven o'clock p.m. of February seventh, 1955,

pursuant to adjournment the meeting was called to

order by President Henry Roden. Robert E. Cough-

lin acting as Secretary.

The following stockholders were present in per-

son :

Name No. of Shares

Henry Roden 21,000

Howard D. Stabler 1,100

Burke Riley 2,500

J. Gerald Williams 1,000

W. S. Pekovich 1,131,143

Robert E. Coughlin 5,000 1,161,743

There being a large number of stockholders who

have appointed proxies it is deemed unadvisable to

insert their names and on motion duly made and

unanimously adopted; it was resolved that the Sec-

retary, having duly compiled said proxies, dispense

with the inserting the names of each one of them in

lieu thereof insert the names of the proxies and the

number of shares represented by each of them.

Which is done accordingly.
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Defendants' Exhibit C— (Continued)

Name No. of Shares

Henry Roden 33,420

Robert E. Coughlin 65,828

J. Gerald Williams 4,250

Directors 107,472

W. S. Pekovich 1,202,030 1,413,000

Total 2,574,743

It appears that a majority of all stock outstand-

ing is duly represented and in attendance.

The proxies were ordered filed with the minutes

of this meeting.

The Secretary presented and read a copy of the

Notice of this Meeting together with ipvooi of mail-

ing of the same at least thirty days prior to the

meeting to each registered stockholder at his known

address as same appears on the books of the corpora-

tion.

The minutes of the previous annual meeting of

stockholders, held on the First day of February,

1954, were read and on motion duly made were ap-

proved, ratified and confirmed.

When the President called for the submission of

reports Mr. Pekovich, General Manager, explained

that work under the D.M.E.A. is still going on.

That the contract under which this is being done

will soon come to an end and that upon its comple-

tion a full report of the progress made under it will

be submitted by him.
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Defendants' Exhibit C— (Continued)

Thereupon discussion was had upon the proposed

sale of 600,000 of the capital stock of the Company.

It appeared that Mr. Pekovich has heretofore made

application to the Securities and Exchange Com-

mission in connection with the contemplated sale,

but to date no word has been received from the

Commission in response to said correspondence.

The President raised the question about fixing the

price at which said stock is to be sold, expressing

the opinion that the par value thereof (being one

dollar per share) should be set as the purchase price

in case any of it is offered for sale and sold. Mr.

Howard D. Stabler was then requested for a legal

opinion on the point raised, to be rendered to the

Board of Directors.

Upon motion duly made and unanimously sec-

onded and adopted, the following named persons

were duly elected Directors of this Company to

serve for the ensuing year and until their successors

are elected and qualified. To wit:

Henry Roden, Norman C. Stinnes, Arthur F.

Erickson, J. Gerald Williams and Robert E.

Coughlin.

Mr. W. S. Pekovich announced that he had ad-

vanced sufficient funds to redeem the Six Per Cent

Income Notes heretofore held by the Company and

in connection therewith had expended the sum of

$ which he claimed was due him and
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Defendants' Exhibit C— (Contimied)

should be repaid to him. After some discussion,

motion was made by Howard D. Stabler, seconded

by J. Gerald Williams that this Company acknowl-

edge its indebtness in the indicated amount and that

proper record thereof be made upon delivery to the

Secretary of this Company, all notes paid and re-

deemed as aforesaid. The motion was carried unan-

imously.

No further business to come before the meeting

it was adjourned, to reconvene at the call of the

President.

/s/ HENRY RODEN,
President.

Attest.

Secretary.

Received in evidence April 2, 1957.

A. (Resumed the witness stand.)

Q. Would you produce Vouchers 682, 693, 757

and 770 "? A. (Produced documents.)

Mr. McLean: I would like to have them marked

for identification and, subject to objection, I would

like to introduce them.

Mr. Boochever: No objection, save my previous

objection as to the relevancy of those checks and

vouchers.
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Q. (By Mr. McLean) : There are four pay-

ments, Mr. Dapcevich—one in the amount of two

hundred dollars; one hundred dollars; another one

hundred dollars; and three hundred [70] and fifty.

Were any of these drafts or vouchers in payment

of salary? A. No; they were not.

Q. Are these true copies as were originally

issued by the company?

A. They must be. They are prenumbered. And,

for example, this one here still contains a carbon

signature of Mr. Coughlin, and so does this one.

Q. Were the original of these all signed by Mr.

Coughlin? A. Yes, they were.

Mr. McLean: Pour copies together as one ex-

hibit.

The Clerk: That will be Exhibit D.

Q. (By Mr. McLean) : Mr. Dapcevich, since you

took over as secretary-treasurer from Mr. Coughlin,

would you tell the Court what condition you found

the books of the company in?

Mr. Boochever: I object to that as irrelevant,

immaterial and incompetent.

Mr. McLean : I think it is entirely in order, your

Honor, since the plaintiff's case rests entirely upon

the duties of the secretary-treasurer, and it has been

presumed on the part of the plaintiff that he actually

performed these duties. No contest is being made,

but there would be a question, however, as to whether

he did actually follow through and perform the

services. [71]

Mr. Boochever: Well, your Honor, that is ad-
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mitted in Paragraph 4 of the answer and affirmative

defense. The defendants stated they ^^ Admit that

said Robert E. Conghlin performed services as al-

leged/' and we of conrse didn't come here prepared

to argne about that since they admit it, and they

can't now bring in evidence in opposition to their

pleadings on that.

The Court : I think that is correct, Mr. McLean.

Objection will be sustained.

Q. (By Mr. McLean) : What salary, Mr. Dapce-

vich, did you receive when you took over as sec-

retary-treasurer %

Mr. Boochever: I object to that as being im-

material, irrelevant and incompetent.

The Court: Objection is overruled.

A. I received seventy-five dollars a month for a

period of, I believe, eight or nine months, and after

that I received an increase in salary due to the

amount of work that I had to perform.

Q. (By Mr. McLean) : Did you do any work

on matters connected with the D.M.E.A. ?

A. Yes, I did.

Q. Would you tell the Court approximately how

much of your time was spent doing D.M.E.A. work?

A. Well, I would have to go back again to the

time of Mr. Coughlin's employment because I had to

go ])ack and [72] complete his work, so I, as a re-

sult, had to do quite a bit of the D.M.E.A. work as

far as the books were concerned.

Q. When Avas the D.M.E.A. work completed J



Minnie Cotighlin, etc, 99

(Testimony of William S, Dapcevich.)

as far as the actual Government advances were con-

cerned ?

A. To the best of my knowledge it was the first

part of 1955. I should say—^yes; 1955.

Q. Now, as secretary-treasurer of the company,

Mr. Dapcevich, did you have occasion to look back

in the books to determine when the D.M.E.A. work

first started'?

A. Yes, I did on occasion. In preparing financial

statements it was necessary for me to go back to

Mr. Ehrendreich's work, because that was the last

time that a complete financial statement had been

prepared.

Q. Did you notice whether any D.M.E.A. work

was done bv Mr. Ehrendreich ? A. Yes.

Q. Could you tell the Court approximately how

much, from your work and observation of the

books '^

A. I couldn't tell that without further study into

the records, as to the exact amount.

Q. Now, Mr. Dapcevich, was this a full-time job

for you, or a part-time, or just what was the under-

standing when you took over this work?

A. Part-time. [73]

Q. What is your regular occupation?

A. I am a voucher-examining super^dsor with

the Alaska Native Service.

Q. Is that accounting work that you do there?

A. Yes.

Q. In other words, you are by profession an ac-

countant, is that it, or work on accounting?
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A. Well, I have had—all my experience has been

in the line of accounting. I wouldn't say—well, of

course, I am not a certified public accountant, but

all my training has been in bookkeeping and ac-

counting and voucher-examining work.

Q. How many years have you been engaged in

this work "? A. Eleven years.

Q. Along with the salary of seventy-five dollars

a month that you received was any other facility or

office or something of that nature furnished?

A. Yes. The Admiralty Alaska Gold Mining

Company furnished the office space and all the

facilities. I worked right in the office.

Mr. McLean: No further direct.

Cross-Examination

By Mr. Boochever:

Q. What is the salary you got due to that in-

creased work, [74] Mr. Dapcevich?

A. One hundred and twenty-five dollars a month.

Q. And, now, who hired you?

A. The board of directors.

Q. Did the whole board, or who consulted you

and asked you to take the job?

A. Mr. Pekovich.

Q. Who set your salary?

A. The salary was to my knowledge prescribed

by it was set up as a precedent, I believe. All the

previous secretary-treasurers have received that like

salary.
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Q. And who authorized your increase from

seventy-five to one hundred and twenty-five?

A. That was authorized by, I believe that was

authorized by, Mr. Pekovich and Mr. Roden, I be-

lieve.

Q. There was no board of directors meeting

about that, was there? A. No; there wasn't.

Q. Now, who gives you your instructions in re-

gard to your work?

A. My instructions—I am, as far as the book-

keeping is concerned, I am on my own, but the in-

structions would come from Mr. Pekovich and the

board of directors.

Q. Well, actually, the board of directors doesn't

ever meet and give you instructions, do they? Have
they ever done [75] that? A. No ; they do not.

Q. So, Mr. Pekovich gives you the instructions,

doesn't he?

A. Well, I don't know the exact nature of your

question. I don't understand it. Instructions on

what?

Q. Upon what work you should do, and so forth,

and what reports you should fill, and turns matters

over to you and says, ^'Will you take care of this,

please. Bill," and that kind of stuff?

A. Well, yes.

Q. It is Mr. Pekovich who does that; isn't that

correct?

A. Well, that is right ; except that I want to cor-

rect it to this extent. The bookkeeping and so forth.
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of course, all the phase of that work, wouldn't come

under his supervision or direction.

Q. Who else supervises it and directs it?

A. That more or less speaks for itself. You know
what you are supposed to do.

Q. In other words, you just do it yourself; is

that right ? A. That is right.

Q. And, as far as anyone giving you instructions,

it is Mr. Pekovich?

A. Yes ; as far as the operation of the office.

Q. He is the principal person concerned with this

corporation, isn't he? [76]

A. That is correct.

Q. Now, with reference to this entry in the

1955 minutes of the meeting where it shows ^^ Robert

E. Coughlin—5,000 shares,'' you stated that actually

on the stock books he only shows one thousand

shares ; is that right ; that is all that was ever issued

to him?

A. That is correct to the best of my knowledge.

Q. Then, would the only other explanation for

the additional four thousand be some kind of agree-

ment to give him four thousand shares more ?

A. Well, I don't know about that.

Mr. Boochever: No further questions.
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Redirect Examination

By Mr. McLean:

Q. Mr. Dapcevich, Mr. Boochever asked you

about an increase in your salary in recent months.

Would you tell the Court whether or not there has

been any corresponding increase in the size and

structure of the company's operations and your

duties ? A. Yes ; I would say definitely yes.

Q. Is that something fairly recent or since you

have taken over?

A. Since I took over and that, in addition to the

fact that, there was so much work involved in bring-

ing the accounts [77] up to date. What was supposed

to originally be just a part-time job, a couple of

nights or evenings, worked out that a lot more time

had to be spent on the job, practically every night

of the week plus the week ends.

Q. Do you have any idea, Mr. Dapcevich, how
much money you were handling in the conduct of

your work as secretary-treasurer here in recent

months ?

A. I couldn't recollect that exact figure.

Mr. McLean: No further redirect.
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Recross-Examination

By Mr. Boochever:

Q. Mr. Dapcevich, when did you say the

D.M.E.A. work terminated?

A. I believe that Avas the first part of 1955, to

the best of my recollection.

Q. Well, there was certainly more work when

they had the D.M.E.A. than when they didn't have

it, wasn't there?

A. Well, accounting-wise, I don't know that

there would be.

Q. But report-wise and letter-wise and so forth,

there certainly would be, wouldn't there?

A. Well, yes.

Mr. Boochever: That is all. [78]

Redirect Examination

By Mr. McLean

:

Q. And you did a considerable amount of that

D.M.E.A. work even after 1955 when you took

over, didn't you?

A. Not directly, except going- back, and to pre-

pare financial statements I had to retrace all the

D.M.E.A. work and payments.

Mr. McLean: That is all.

Mr. Boochever: No further questions.

The Court: You may step down.

(Witness excused.)
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Mr. McLean: Your Honor, at this time we wish

to introduce a certified copy of the Inventory and

Appraisement which was filed in the Estate of

Robert E. Cough] in, the certificate of Henry C.

Leege, United States Commissioner. It would be

a matter of judicial notice. Unless counsel has some

objection, I would like to have the document en-

tered and made a matter of record.

Mr. Boochever: I don't see any relevancy to it,

your Honor, and I object to it for that reason, that

it is immaterial, irrelevant and incompetent.

The Court: What is the purpose?

Mr. McLean : To point out, your Honor, that the

Estate of Robert E. Coughlin listed an interest in

Admiralty Alaska Gold Mining Company, one thou-

sand shares, value four [79] hundred dollars.

Mr. Boochever : Well, your Honor, that is not in

issue. It is admitted that all we had was one thou-

sand shares, and we had this agreement which Mr.

Pekovich refused to admit and refused to agree to,

and so that is the only thing in the Inventory and

Appraisement, but it has no bearing on the case.

Mr. McLean: I believe it does, your Honor,

since counsel for the plaintiff is relying heavily upon

the minutes of the company, wherein the said Robert

E. Coughlin listed, when he wrote the minutes, five

thousand shares of stock for himself. In other

words, the credibility, so to speak, and veracity of

Robert E. Coughlin is at stake here now, and it is

necessary to know, at least as a matter of record,

how many shares he did actually have.

Mr. Boochever. Well, your Honor, I don't see
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how what the Inventory and Appraisement, made

after his death, can affect the credit and veracity

of Robert E. Coughlin. If it was an admission of his,

it might have some possible bearing. But I have no

objection, actually, to its going in. It is a trial be-

fore the Court, and I am sure the Court can give it

what weight it is entitled to, but I think I should

certainly point out that it has no bearing whatso-

ever when all it shows is the actual shares that were

in the possession of the administrator, and that is all

it shows.

The Court : In view of the statement in the min-

utes [80] that one year he had a thousand shares

and the next year five thousand shares, although it

has been testified to that was in error, I think that

this would be a verification of the fact that that was

in error, and I will receive it for what purpose,

whatever worth it may have in the matter. It may be

received.

DEFENDANTS' EXHIBIT E

United States of America,

Territory of Alaska, Division No. 1—ss.

I the undersigned. United States Commissioner

for the Juneau Precinct, Territory of Alaska, Di-

vision No. One, do hereby Certify that the hereto

attached is a full, true and correct copy of the

original Inventory and Appraisement in the Matter

of the Last Will and Testament and Estate of

Robert E. Coughlin, Deceased, being Probate Case

No. 1988, on file and of record in my office.
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In Testimony Whereof, I have hereto subscribed

my name and affixed my official seal at Juneau,

Alaska, this 20 day of February, 1957.

[Seal] /s/ H. C. LEEGE,
U. S. Commissioner,

Juneau, Precinct.

Defts' Exhibit No. E.

Received in Evidence April 2, 1957.

(Copy)

In the Probate Court for the Territory of Alaska,

First Division, Juneau Precinct

Probate No. 1988

In the Matter of:

The Last Will and Testament and Estate of Robert

E. Coughlin, Deceased.

INVENTORY AND APPRAISEMENT

Personal Property:

Cash in B. M. Behrends Bank, Jmieau .... $2,171.50

Partnership interest in vessel Forester .... 3,500.00

Alaska Mutual Benefit Association insur-

ance policy 1,000.00

Interest in Snettisham mining claims.

Magnetite Nos. 1 to 18, on Snettisham

Peninsula 1,000.00
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Admiralty Alaska Gold Mining Co., 1,000

shares 400.00

Alaska Empire Gold Mining Co., 5,000

shares 1.00

Jack White Mining Co., 100 shares 30.00

Admiralty Island Coal Co., 55 shares 1.00

Livingood Cinnobar Corp., 20,000 shares . . 1.00

International Highway Gold Mining & Ex-

ploration Co., 200 shares Novalue

Lvicky Chance Gold Mining Co., 250 shares Novalue

United Western Mines, Inc., 1,000 shares. . Novalue

Interest in estate of Laura Gamble and

James Arthur Gamble 1,000.00

Total Personal property $9,104.50

Real Property:

That certain property known as 119 Seventh

Street, Juneau, Alaska, and more particularly de-

scribed as follows, to wit

:

Commencing at Corner No. 1, whence

the southwest corner of Government Lot,

Block 19, being the corner made at the

intersection of Main and Fifth Street

bears S. 57 deg. 44 min. W. 55.3 feet and

S. 41 deg. 23 min. E. 544.7 feet. Courses

determined ]>y taking the direction from

the corner of the Government Lot in

Block 19, made at the intersection of

Main and Fourth Street to the said south-

west corner of the Government Lot as N.
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41 deg. 17 min. W. Starting at said

Corner No. 1, thence N. 71 deg. 22 min. E.

41.4 feet to Corner No. 2, and iron pipe

driven in the ground at the corner of the

present fence; thence S. 25 deg. 52 min.

E. 56.0 feet to Corner No. 4, an iron bar

driven in the ground at the corner of the

present fence; thence S. 59 deg. 40 min.

W. 57.9 feet to Corner No. 5, an iron pipe

driven in the ground at the corner of the

present fence; thence N. 37 deg. 42 min.

W, 86.0 feet to Corner No. 1, an iron pipe

driven in the ground at the corner of the

fence, which tract contains 4,871 sq. ft.,

more or less ; together with the tenements

and appurtenances thereunto belonging;

except a strip 8.0 feet wide running

along the boundary formed by a line

drawn from Corner No. 4 to Corner No. 5,

and a perpetual easement and right-of-

way granted over a strip of ground 8 ft.

wide along the boundary formed by run-

ning a line from Corner No. 3 to No. 4,

and except a perpetual easement and

right-of-way over and upon a triangular

piece of ground at the corner of the inter-

section of said right-of-way hereinabove

described and the 8 ft. strip hereinbefore

conveyed. The base and altitude of said

triangular strip being 8 feet on each line

from said corner $12,000.00
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Defendants' Exhibit E— (Continued)

That certain property formerly located

in the Township Thirty-two South of

now located in the Haines Recording

Precinct, particularly described as fol-

lows, to wit:

Lots One and Two of Section Eighteen

in the Township Thirty-two South of

Range Sixty East, and the Lots Two and

Three, the North half of the Southeast

quarter, and the southwest quarter of the

northeast quarter of Section Thirteen in

Township Thirty-two South of Range

Fifty-nine East of the Copper River

Meridian, Alaska, containing 240.52

acres, according to the official plat of the

survey of said land on file in the General

Land Office, which said land was patented

to Joseph Curry by the United States of

America on June 18, 1925, Patent No.

961879 ; together with all and singular the

tenements, hereditaments and appurte-

nances thereunto belonging or in anywise

appertaining $250.00

Total real property $12,250.00

Grand Total $21,354.50
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We, the undersigned, having been appointed ap-

praisers of the above-entitled estate, have examined

and appraised all of the property of said estate

which has been exhibited to us and of which we

have any knowledge, and we have appraised the

various items as above set forth at their true and

fair market value.

W. H. BARRINGTON, JR.,

HENRY RODEN,

E. L. HUNTER.

United States of America,

Territory of Alaska—ss.

I, Minnie Coughlin, executrix of the above-en-

titled estate, being first duly sworn according to

law, depose and say

:

That the foregoing is a fair and true inventory

and appraisement of all of the assets of the estate

of Robert E. Coughlin, deceased, which have come

into my hands and of which I have any knowledge.

MINNIE COUGHLIN.

Subscribed and sworn to before me this 2nd day

of August, 1956.

[Seal] R. BOOCHEVER,
Notary Public for Alaska.

My Commission expires : Nov. 10, 1959.

Received in evidence April 2, 1957.
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Mr. McLean: Your Honor, at this time I would

like to prevail upon the Court for another short

recess. One of my witnesses, the next witness I have

in mind, just returned to tow^n, and I haven't had

a chance to consult with him on some of the de-

tails of the case and I would very much like to

speak with him for five minutes before producing

him.

The Court: I think any attorney is entitled to

talk with a witness and not put him on blindly. We
will take a ten-minute recess.

(Whereupon, Court recessed for ten minutes,

reconvening as per recess, with all parties pres-

ent as heretofore ; whereupon the trial proceeded

as follows:)

Mr. McLean: Your Honor, at this time the de-

fense will rest. [81]

Plaintiff's Rebuttal

C. J. EHRENDREICH
called as a witness on behalf of the plaintiff, being

first duly sworn, testified as follows:

Direct Examination

By Mr. Boochever

:

Q. What is your name, please?

A. C. J. Ehrendreich.

Q. And what is your occupation?

A. At the present time, Auditor for the Ter-
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ritory of Alaska. Prior to this, certified public ac-

countant.

Q. And have you ever been employed by or re-

tained by Admiralty Alaska Gold Mining Com-

pany? A. Yes.

Q. During what period of time?

A. Prom about 1953 through about Pebruary or

January of 1955.

Q. And during that period of time what was

your occupation with them?

A. Secretary-treasurer.

Q. And did you handle the books for the corpo-

ration? A. The books of account; yes.

Q. And what—did you receive a salary?

A. Yes.

Q. What was the salary?

A. Seventy-five dollars.

Q. Why did you terminate your [82] employ-

ment?

A. Por several reasons; first, disagreement with

Mr. Pekovich; next of all, the seventy-five dollars

I was receiving didn't begin to even cover the

clerical time, let alone anything for myself for acting

as secretary-treasurer.

Q. Was there quite a voliune of work that had

to be performed ?

A. A considerable volume.

Q. Who was the one who employed you on be-

half of Admiralty Alaska ?

A. Oh, I would say it was a combination of Mr.

Pekovich and Mr. Roden,
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Q. And whom did you work with in conjunction

with your work there?

A. Primarily with Mr. Pekovich.

Q. Now, did you know Robert Coughlin, who is

now deceased and whose executrix is bringing this

case? A. Very well.

Q. Did you know that he succeeded you as sec-

retary-treasurer in taking care of the accounts of

the corporation ? A. Yes.

Q. Did you ever have any conversations with

Mr. Coughlin pertaining to his agreement to take

over that work?

A. Very many conferences during the early

part of '55.

Q. And what did Mr. Coughlin tell you in regard

to that, as to what his agreement was? [83]

Mr. McLean: Objection, your Honor; calling for

hearsay evidence.

Mr. Boochever: Well, your Honor, that is cov-

ered specifically in our statute, on the deadman's

statute. It is Section 58-6-1, A.C.L.A. 1949, in which

it states: ^^When a party to a civil action or suit by

or against"—I will wait until your Honor gets it

there. '^When a party to a civil action"

The Court : Did you say -6- ?

Mr. Boochever: -6-1, your Honor.

The Court : 58-6-1 ?

Mr. Boochever: That is right, sir.

The Court: O.K.

Mr. Boochever: Oh, wait a second, your Honor.

I have the wrong citation. I am sorry. Yes; that is
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right. It is the right citation, only I am starting

—

starting at the middle of the paragraph, the sen-

tence at the bottom: ^^When a party to a civil action

or suit by or against an executor or administrator

appears as a witness in his own behalf, statements

of the deceased whether oral or in writing concern-

ing the same subject may also be shown."

The Court: I think that settles it.

Mr. McLean: I didn't think this was within the

scope of that definition, your Honor. I looked it

over. I don't have it before me but

The Court: It says, just as he read it, the whole

statute says
—''Matters affecting credibility" is the

title, and it says "Statements of deceased person."

Let's read it all and see. Maybe you are right.

"Neither parties nor other persons who have an

interest in the event of an action or proceeding are

excluded as witnesses ; nor those who have been con-

victed of crime; nor persons on account of their

opinions on matters of religious belief; although in

every case, except the latter, the credibility of the

witness may be drawn in question, according to the

rules of the common law. When a party to a civil

action or suit by or against an executor," and this

is by an executor, "or administrator appears as a

witness in his own behalf," and Mr. Pekovich is a

party and has appeared as a witness in his own be-

half, "statements of the deceased whether oral or in

writing concerning the same subject may also be

shown. '

'
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So, I believe that

Mr. McLean: Isn't that, your Honor, for the

executor or executrix, as the case may be*?

The Court: It says for or against. ^'When a

party to a civil action or suit"

Mr. McLean: The witnesses themselves—in this

case we have an altogether disinterested person who

is not a party to the action at all. [85]

The Court: But it says: ^'Wlien a party to a

civil action or suit by or against an executor or ad-

ministrator appears as a witness in his own behalf,

statements of the deceased whether oral or in writ-

ing concerning the same subject may also be

shown. '

' And I imagine the purpose of it is to show

by statements of the deceased that the facts were

different than were testified to by the party in his

own behalf.

Mr. McLean: Well, your Honor, before we finish

with it, I only wish to point out, when there are

statutes such as this, that the common law, generally

discussed in American Jurisprudence and a number

of other encyclopedias, interpret that to be one of

the exceptions to the hearsay rule but confine it to

statements which are against the decedent's interest,

or, in this case, the plaintiff's interest.

Just a minute and I will read you what American

Jurisprudence has to say on the subject. I will quote

from American Jurisprudence, Volume 20, Section

608 of Evidence, concerning ''Deceased Persons'

Declarations." 608 begins: ''Generally—In the ab-

sence of statute, the death of a declarant is not in
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itself a ground for invoking an excejjtion to the

hearsay rule which renders unsworn statements in-

admissible in evidence." I will go over this rather

hastily until I come to the meat of it, your Honor.
^^ Under certain circumstances, however, statements

made by a person since deceased are admissible

under an exception to such rule, based on the

ground of [86] necessity. It has been asserted that

while declarations of deceased persons are always

to be received with caution, the conventional objec-

tion that evidence consisting of the alleged declara-

tions of deceased persons is so easily fabricated that

it is open to suspicion concerns the weight, rather

than the competency, of such proof."

Now, I will skip over a couple of sentences to save

time, your Honor, because the important one is the

last paragraph here.

'^If a declarant is dead, the general rule is that

statements made by him against his pecuniary or

proprietary interest are admissible even as between

third parties. Within limitations, the declarations of

persons since deceased are competent upon questions

of boundaries. Moreover, statements of a deceased

person have been held admissible upon the question

of his citizenship. As hertofore stated, the declara-

tions of deceased persons are received under certain

limitations and restrictions in proof of matters of

family history, relationship, and pedigree. Again,

the declarations of a testator or an insured are ad-

missible for certain purposes following his decease.

There is a conflict of authority in reference to the
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admissibility of declarations of deceased attesting

witnesses concerning the mental capacity," and the

subject continues on to one in which statutes are ap-

plicable, which runs right to the particular statute

that we have on our [87] books and the interpreta-

tion of it.

^^A question concerning the actions or proceed-

ings in which a statute providing for the admission

in evidence of the statements of a person since de-

ceased depends to a great extent for its solution

upon the terms of the statute, which, as previously

stated, is usually accorded a liberal construction.

There is authority for the proposition that the par-

ticular form in which a proceeding is brought is

immaterial in this connection. Such a statute has

been held applicable to a disbarment proceeding and

a proceeding under a Workmen's Compensation

Act.''

And I want to read—the conditions under which

this kind of evidence w^ould be admissible is based

upon the statute with this interpretation: ^^Good

Faith of Declarant—Good faith being one of the

conditions under which the declarations of a de-

ceased person are admissible under a statute, a dec-

laration is not competent unless found by the court

to have been made in good faith. A court is justified

in finding that a declaration was made in good faith

where it appears to have been made in writing in

response to a letter enclosing a questionnaire," and

so forth.

And I contend, your Honor, that, any interpreta-
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tion given to this particular statute, it should be

based upon the testimony to the parties, or in this

case the executrix, and the other party, the indi-

vidual who wrote the letter and had [88] the dealing

with Mr. Coughlin, not upon third parties or

strangers who may want to come in and give their

interpretation based upon hearsay of what may have

transpired.

A¥hile I haven't come prepared to dispute the

statute or try to write in an interpretation of it, I

think that it does exclude such hearsay testimony as

to what this decedent told someone else, because we

could bring in witnesses for the next three days.

The Court: I realize that. I realize what you are

trying to bring up in this argument, and the Court

is very cognizant of the danger of such a rule of

law. A man could make a very self-serving declara-

tion or statement during his lifetime and then die,

and that could be testified to and, if accepted as a

positive fact, might result in great injustice being

done. However, the statute permits that kind of

testimony. The weight of that is certainly for the

Court, or the jury, as the case may be, and, in view

of your statute, I don't see any cases there which

have any bearing on this particular matter, and I

will overrule your objection and accept the testi-

mony.

Q. (By Mr. Boochever) : Mr. Ehrendreich, I

believe the question was whether you had any con-

versations with Mr. Gouglilin pertairinp; io. this con-
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tract of employment. Would you state what Mr.

CougMin told you in that regard?

A. It wasn't just one single conversation. It was

a series [89] of conversations over a period of time

w^hile Mr. Coughlin was getting familiar with the

books. I recall one particular instance where I was

helping prepare the payroll tax return and we were

discussing Form 941 and so on.

The Court: Do you remember the time and the

date and the place?

A. This was right around the end of January,

because the report was due the 31st of January.

The Court: What year?

A. 1955.

The Court: 1955.

Q. (By Mr. Boochever) : And what transpired

on that; what was said by Mr. Coughlin on that

occasion ?

The Court: Let's see—who was present?

Q. (By Mr. Boochever) : Who was present?

A. I was there. Mrs. Ehrendreich was right out-

side of my office door, and Mr. Coughlin was in at

my desk, and her desk was right outside of my
office door, and so the three of us were there, or

in effect there, because she could hear what was

going on.

Q. And what was said at that time?

A. He had been aware—I might go back to bring

out what he had said—he had been aw^are for some

time of the volume of work that I was doing, and

the time he brought these [90] payroll reports in
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we discussed pretty generally the work, and lie said,

^*I can see now why you kept saying that seventy-

five dollars wasn't enough/' and I said, ^'Well, Bob,

my understanding is that you settled for the same

thing." He said, ^^Well, I have got some stock." He
didn't mention the amount, but he said, ^'Well, I

have got some stock."

Q. In other words, he told you that he had some

stock over and above the seventy-five dollars

The Court : Now, wait a minute.

Mr. McLean: I object to the leading question

and

The Court : That is highly improper, Mr. Booch-

ever.

Mr. Boochever: I was trying to rephrase, your

Honor, what he said. I beg your pardon.

The Court: He said he didn't say how much
stock he had or anything. He just said, ^'I have got

some stock," and I think

Mr. Boochever: Well, I wasn't attempting to

change that at all, your Honor. I w^as merely re-

phrasing what he said in preparation for the next

question. I am sorry, your Honor, that your Honor
feels that way.

The Court: I think it was leading, very highly

leading.

Mr. Boochever: Very well, your Honor.

Q. (By Mr. Boochever) : Did you have other

conversations [91] with him about that matter, Mr.

Ehrendreich? A. About the stock situation?

Q. About his compensation ?
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A. Well, just casual conversation. I couldn't

point to any specific one, but I do know that we

talked it over a number of times even after that.

'Q. And did he ever tell you how much stock he

was to receive'? A. No.

Q. He never told you specifically how^ much'?

A. No.

Q. Did he tell you that he was to get stock at

that time, or do you remember what his words were

in that regard'?

A. Well, at the time he mentioned, he said, ^^I

have got stock," I knew that he had stock in the

company prior to that, because he had to have at

least qualifying shares, so I interpreted it to mean

additional stock, and we also discussed from this

angle—he said, ^^Well, if I get this stock," that is

the way he put it, 'Svhat will be the effect on my
personal taxes?"

Q. And he asked you that question; is that

right '? A. He asked me that question.

Q. Do you know what the amount of work was

that he had to do in connection with the Admiralty

Alaska Gold Mining Company'?

A. Pretty generally; yes. [92]

Q. What did it consist of?

A. There was a finishing up, or we were just

about at the finishing up point on the D.M.E.A.

contracts. I had recently completed the protest on

the audit that the D.M.E.A. auditor had made. This

was several months before. So, we had that point

cleared up. Then, as 1 recall it, there was still a
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little bit of subcontract work that had to be done,

some B.M.E.A. reports to be filed, and payroll

taxes, and just about that time, or just prior to that

time, some of the stock records, that is, the capital

stock records, had come back from the transfer

agent in New York, and on top of that there were

some of these eight per cent, or six or eight per

cent, stockholder notes on the books that the}^ were

trying to clear up.

Q. And did that involve a fairly substantial

amount of work*?

A. A considerable amount of pencil work; yes.

Q. Did you yourself have any knowledge of how
much time Mr. Coughlin was putting in on the

work ?

Mr. McLean: I object. It calls for a conclusion.

The Court: No, it doesn't. I overrule the objec-

tion. He asked if he himself of his own knowledge

had any idea.

A. Yes, I do have a pretty good idea. That was

about the beginning of my tax season, so I put in

a considerable [93] amomit of evening work, and I

know that Mr. Coughlin was there, oh, two or three

evenings a week at least in addition to being in and

out a number of times during the day.

Q. Was your office adjoining the office of Admi-
ralty Alaska Gold Mining Company?

A. Right next door.

Mr. Boochever: That is all.
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Cross-Examination

By Mr. McLean:

Q. Mr. Ehrendreich, did I understand you to

say that, when you were the secretary-treasurer, did

you furnish the clerical and the office space in addi-

tion to your services'? A. Yes.

Q. All for seventy-five dollars a month"?

A. That is right.

Q. And this meeting you spoke of w^herein you,

and Mrs. Ehrendreich was outside your office door,

that was a conversation after you turned the books

over to him and so forth"? A. That is right.

Mr. McLean: No further cross. [94]

Redirect Examination

By Mr. Boochever:

Q. Mr. Ehrendreich, do you know if Mrs.

Ehrendreich heard that conversation?

A. I don't know, and I have never mentioned or

she has never mentioned anything to me. She may

have, because she was w^ell aware of some of the

affairs of Admiralty Alaska. In fact, she used to

post the cash books.

Q. Well, you had never before, you had never

told me about Mrs. Ehrendreich being present at

that conversation, had you? A. No.

Mr. Boochever : Now, your Honor, I was hoping

we w^ould get through with this today, and I don't

intend to call Mrs. Ehrendreich, but if counsel feels
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it is important, I will ask for time to do it and

have her in tomorrow, because I don't feel it is

probably material and I don't know whether she

remembers the conversation or not, but I don't want

to be in a position of not producing all available

witnesses, so I will abide by your Honor's decision

on that. If it is desirable, I will subpoena her.

The Court: I have no opinion on the subject at

all.

Mr. McLean: I don't intend to press it any more

as far as Mrs. Ehrendreich is concerned.

Mr. Boochever: All right. Then I will not sub-

poena [95] Mrs. Ehrendreich, but I want it under-

stood I am not doing

The Court: Well, in view of the fact that you

do not have the rule, equally within the knowledge

of the deceased, in Alaska, it isn't so important.

Mr. Boochever : Very well, your Honor.

Mr. McLean: I don't intend to argue, counsel,

that, if she were here, she would state diiferently.

The Court: The Court has to admit that in

every lawsuit I learn some new law, because you

have by statute changed a lot of our common law

rules in other jurisdictions.

Mr. Boochever: I have no further questions to

ask Mr. Ehrendreich.

Mr. McLean: No further cross.

The Court: You may step down.

(Witness excused.)
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WAUNALEE TURNMIRE
called as a witness on behalf of the plaintiff, being

first duly sworn, testified as follows

:

Direct Examination

B}^ Mr. Boochever:

Q. What is your name, please?

A. Waunalee Turnmire.

Q. Are you related to Mrs. Coughlin, the plain-

tiff in this suit? [96]

A. Yes. I am her daughter.

Q. When did you come to Juneau in 1955?

A. July 1st.

Q. And did you live with Mr. and Mrs. Cough-

lin for a while after that? A. Yes, I did.

Q. Did you ever hear Mr. Coughlin discuss any

arrangement he had with Admiralty Alaska Gold

Mining Company pertaining to remuneration?

Mr. McLean: The same objection, your Honor,

on the grounds that this discussion—she is not a

party, and there is no groundwork been laid as to

what the circumstances of the discussion were. It

certainly v^asn't in connection with business, since

she is a x^^'^i'f <^f "^he family, and I think it has no

materiality.

The Court: The Court may be wrong, but I

interpret this statute to mean, to state, to mean

what it says. It says, '^Statements of the deceased

whether oral or in writing concerning the same sub-

ject may also be showm.'' Now, oral statements may

be shown, I guess, so we will take the testimony.



Mirmie Goughlin, etc, 127

(Testimony of Waunalee Turnmire.)

Q. (By Mr. Boochever) : What was said in tliat

regard, Mrs. Turnmire'?

A. Well, I don't remember anything specifically

but one incident.

Q. Who was present at that? [97]

A. Mr. Coughlin and my mother and myself.

Q. And where did this conversation take place?

A. In their home.

Q. And approximately what month and what

year was that?

A. Well, it was still in the summer.

Q. What year? A. Of 1955.

Q. And what was said at that time to the best

of your recollection ?

A. Well, Bob was going to the office and

Q. By ''Bob'' do you mean Mr. Coughlin?

A. Mr. Coughlin; yes. And my mother said, as

nearly as I can remember, ''Pop, you better get

those shares from Sam," and I remember that Bob
said, "Oh, he will give them to me."

Q. And was there anything further said at that

time? A. Not at that time; no.

Q. And did you hear any other conversation

pertaining to this matter?

A. Not that I can remember specifically, but I

do remember that.

Mr. Boochever: No further questions.

Mr. McLean: No cross.

The Court : You may step down.

(Witness excused.) [98]
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Mr. Boochever: I will call Mrs. Coughlin.

Mr. McLean : Your Honor, before the interroga-

tion begins, I only wish to state that I think a good

deal of this rebuttal testimony isn't properly rebut-

tal testimony in evidence. I think we have gone a

little far afield from what is considered proper re-

buttal.

The Court: He couldn't have put this testimony

in until after the defendant had testified. You see,

that is what the statute says.

Mr. McLean : Yes, your Honor. I can get that as

a point, your Honor, but I think we are missing

now what is the principal part of the case and going

into rebuttal evidence that isn't proper rebuttal.

Mr. Boochever: Well, your Honor, I can't see

anything more proper rebuttal and in answer to Mr.

Pekovich 's interpretation of this agreement than

what is being presented.

MINNIE COUGHLIN
called as a witness on her own behalf, having pre-

viously been duly sworn, testified as follows:

Direct Examination

By Mr. Boochever:

Q. Mrs. Coughlin, have you ever discussed with

your husband, Mr. Coughlin, the work he did for

Admiralty Alaska Gold Mining Company?

A. Many times. [99]

Q. And what did he say pertaining to that?

A. Well, I complained about the time he was
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putting in down there for this seventy-five dollars

a month, and he kept reminding me that he had

these shares coming.

Q. Did he say how many shares he had coming ?

A. Four thousand.

Q. Did he ever show you the agreement that he

had?

A. Yes, he did. And may I go on and explain,

your Honor?

The Court: It depends. You see, the danger of

that is that certain testimony is not admissible and

a witness may get into the realm of inadmissibility,

and so it is best to answer your lawyer's questions.

Q. (By Mr. Boochever) : Can you describe how

he happened to show you the agreement?

A. Well, he brought it home and told me to

please take good care of it, this note promising the

shares, that that was all the evidence he had that

they were forthcoming, and he said, ^^If anything

happens to me, don't lose this," and that was re-

peated many times, and we put it in the writing

desk in the living room in a particular drawer, and

it was to be there.

Q. Now, did you have discussions on this just

on one occasion or on a number of different occa-

sions? A. Many occasions.

Q. Do 3^ou of your own knowledge know how
long and how much [100] hours Mr. Couglilin put

in for Admiralty Alaska Gold Mining Company?
A. I hav(^ tried to remember. He was there all
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of the time almost that he was not out on the Fores-

ter.

Q. Is that Forester a boat in which Mr. Cough-

lin had an interest?

A. Yes ; that is the boat in which he had a half

interest. They make a weekly mail run which

usually takes about three days. The remainder of

the time Mr. Coughlin was to be found, every time

I wanted to get him, in the Admiralty Alaska office.

Q. Did you ever work there with Mr. Coughlin?

A. I did during one spring, the spring of 1955.

I spent nine days there helping without remunera-

tion to set up files and get some order in a place

where no clerical work had been done. I set up

files for the company, made labels for all of the

folders. We bought necessary folders. Mr. Pekovich

endorsed purchasing them from Burford's. And I

tried to make, as nearly as I could, a logical filing

system.

Q. During those nine days was your husband

working there ? A. Yes.

Q. All the time?

A. Yes. I didn't go down when he wasn't there.

Q. Now, during the winter months did your hus-

band go out on [101] the boat, the Forester?

A. No; he didn't.

Q. Do you know what he did, about how much

time he was putting in in the Admiralty Alaska

Gold Mining Company office ?

A. He put in much more than the three or four

days a week that he did when he went out on the
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boat, almost full time. He conducted some business

for the Island Transportation Company.

Q. Did he answer—do you know if he answered

\ correspondence for Admiralty Alaska?

A. Yes ; he did.

Q. What other work do you know of your own
knowledge that he did for them?

A. He prepared reports, and he met emergency

conditions for orders, for supplies, for personnel,

and for a company from Funter Bay or from—

I

guess that is where it is—and, in short, was on call.

I used to complain that he never got to stay home
on Sundays because he always went down there and

worked on Sundays.

Q. Now, do you know if—did he ever explain

why he had not received the four thousand shares ?

A. Yes; he did.

Q. What did he say was the reason?

A. He said that Mr. Pekovich's shares were tied

up by the [102] S.E.C.

Q. Do you know if he ever wrote to the S.E.C.

about that?

A. I have a letter in my possession that indicates

that he did.

Q. Did he ever discuss writing it, writing a let-

ter to the S.E.C?

A. Yes ; he did. I helped him write it, or helped

him phrase it.

Q. Did you see the letter itself?

A. Yes; I did.

Q. Do 3^ou have a copy of that letter?
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A. No; I don't. It must be in the files of the

Admiralty Alaska Company.

Q. What did that letter state'?

A. It explained, after a good deal of discussion

—^he was going to say that he had five thousand

shares, and I said, ^^Well, Bob, you don't have five

thousand shares. You only have one thousand plus a

promise for four thousand," and he discussed the

word ^^ beneficial," and that was the word that was

suggested to him to use, by an attorney, to explain

the tentative nature.

Q. Beneficial whaf?

A. Beneficial—whatever the phrase is in the let-

ter. I have forgotten just how it reads.

Q. Now, do you have any letter from the S.E.C.

acknowledging [103] that letter, that is, in your

files? A. Yes, I do.

Q. I will show you what purports to be a letter,

dated December 3, 1954, from the Securities and

Exchange Commission, and ask if you can identify

that? A. Yes, I can.

Q. What is that?

A. It is a letter from them directed to Bob

which arrived at the house, and the envelope in

Bob's notation on the back shows that it was re-

ceived at our house, discussing the matter of

this

Q. Of the letter that Mr. Coughlin wrote?

A. Yes; and naming the date of his letter as

November 4, 1954.

Mr. Boochever (Handing document to counsel for
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defendants) : I request that this be introduced into

evidence as Plaintiff's Exhibit No.

The Clerk: 4.

Mr. McLean: Your Honor, I think the letter

serves no purpose, and we will object to it accord-

ingly, since it is not material to the case at all.

There is some reference to five thousand shares in

a beneficial interest, but it obviously runs to a dis-

cussion of what Mr. Coughlin was doing at the

time, and being from the Securities and Exchange

Commission there is an inference there that they

are interrogating him [104] on what activities the

Admiralty Alaska Gold Mining Company was doing,

and not to the ownership of any shares of stock.

The Court can best judge it by looking at the letter.

The Court: Well, may I see the letter'?

(Whereupon, the letter w^as handed to the

Court by the Clerk of the Court.)

Mr. Boochever: Your Honor, my reason for re-

questing its introduction is proof of a statement

from the deceased pertaining to this matter, in ac-

cordance with the statute.

The Court : It may be received for that purpose.

The Clerk: It is marked Plaintiff's Exhibit 4.
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PLAINTIFF'S EXHIBIT No. 4

United States

Secnrities and Exchange Commission

Regional Office

42 Broadway

New York 4, N. Y.

In Replying Please Quote

JJP :ee

NY—2859

December 3, 1954.

Mr. Robert E. Coughlin,

Box 529,

Juneau, Alaska.

Re: Admiralty Alaska Gold Mining Co.

Dear Sir:

This is in reply to your letter of November 22,

1954, in which you ask to be informed of the regu-

lations covering our request for certain information

re holdings of officers, directors and principal stock-

holders of the above-named company.

The Securities Act of 1933 passed by Congress

for the purpose of providing full and fair disclo-

sure of the character of securities sold in interstate

and foreign commerce and to prevent frauds in the

sale thereof, authorizes this Commission to investi-

gate sale and distribution of securities. For further

details I call your attention to Section 20(a) of this
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Act. If a copy of the Act is not available to you,

you may obtain a copy by writing to the Superin-

tendent of Documents, U. S. Government Printing

Office, Washington 25, D. C. The price for a copy

is fifteen cents.

I note that you state in your letter that prior to

1952 you owned no stock in this company but since

that time you acquired a beneficial interest in 5,000

shares. Please advise me of the exact date you

acquired this interest, and from whom you acquired

these shares and what price you paid for them and

to whom payment was made. In addition please

give me the details of your election or appointment

as Vice-President, Secretary and Treasurer of this

company.

Your prompt co-operation in this matter will be

appreciated.

Very truly yours,

/s/ FRANCIS J. PURCELL,
Regional Administrator.

Received in evidence April 2, 1957.

Q. (By Mr. Boochever) : Mrs. Coughlin, that

letter refers to
—

^^I note that you state in your let-

ter that prior to 1952 you owned no stock in this

company but since that time you acquired a bene-

ficial interest in 5,000 shares." Now, with reference

to the one thousand shares which you listed on your
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Inventory and Appraisement, do you have tlie cer-

tificate for that? A. Yes; I do.

Q. Has it been transferred on the company's

books 'F

A. No; it hasn't. It still shows issued to Mr.

Pekovich, and he has signed it over to Mr. Cough-

lin on the back, so it never has gone through the

books.

Q. And is that why it was referred to—do you

know if that [105] is why it was referred to as a

beneficial interest and not the actual shares "?

A. Yes; yes.

Q. Now, do you know if Mr. Coughlin ever re-

ceived the four thousand shares that were referred

to there'?

A. I haven't been with him every minute, but

I know that he would have told me. I feel certain

that he would have told me, because it came up

frequently, and the last conversation was not very

long before he died.

Q. What was the nature of that?

The Court : Well, I think it is admitted that they

didn't.

Mr. Boochever: Very well, your Honor.

Q. (By Mr. Boochever) : In that last conversa-

tion, did he give any indication as to whether or

not he felt he w^as entitled to those shares?

X3-, JL es.

Q. What did he say in that regard ?

A. He said he has ^'them coming. Sam will give

them to me. I know he wdll. I have perfect faith in

him," and he reiterated that.
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Mr. Boochever: That is all.

The Court: You may cross-examine. [106]

Cross-Examination

By Mr. McLean:

Q. Mrs. Coughlin, do you know from what

sources the principal income came to Mr. Coughlin *?

A. I know that for two years we had no princi-

pal income. We spent money that we had gotten

from sale of the Peterson Refuse Company, and

that is what we were living on.

Q. And you did not have an income from the

Island Transportation Company?
A. Sporadically. And that was—if you wish to

call Mr. Gallagher to the stand—well, he has just

left now—but that was far from an income-produc-

ing place. They did not take a salary during the

winter, either of them.

Q. Did not Mr. Coughlin work on the Island

Transportation Company affairs in the office?

A. Yes. They took what the}^ could aiford to in

view of the mortgages that were held against the

boat, which were considerable.

Mr. McLean: No further cross.

Mr. Boochever: No further questions.

The Court: You may step down, Mrs. Coughlin.

(Witness excused.)

Mr. Boochever: The plaintiff rests, your [107]

Honor.
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Defendants' Surrebuttal

WASO SIVIN PEKOVICH
called as a witness on behalf of the defendants, hav-

ing previously been duly sworn, testified as follows

:

Direct Examination

By Mr. McLean

:

Q. Mr. Pekovich, there has been introduced in

evidence since you were last on the stand a letter

from the Securities and Exchange Commission. I

hand you this document. Do you recognize if?

A. Yes; I do.

Q. What is it^

A. A draft of a letter that was sent to all the

stockholders of the Admiralty Alaska Gold Mining

Company.

Q. Is it an exact copy of a letter that was sent

to all the stockholders?

A. All I know, and to the best of my belief, it is

exact, because Bob wrote this letter and he

Q. And you say, you know of your own knowl-

edge that this is a letter written by Robert E.

Coughlin?

A. Yes; written to all the stockholders, in the

form of pamphlets.

Mr. McLean: May it please the Court, I would

like to have this marked, and, subject to objection

l)y counsel, introduce it as an exhibit, and, since it

is a rather lengthy one— (handing document to

counsel for the plaintiff). [108]
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Mr. Boochever: I don't feel that this is material

at all, but I have no objection to it.

The Court : It may be received.

Q. (By Mr. McLean) : Did this letter

The Court: What is that exhibit number'?

The Clerk: That will be marked Exhibit F.

The Court: F?
The Clerk: F.

DEFENDANTS' EXHIBIT F

To the Stockholders,

Admiralty Alaska Gold Mining Co.

Ladies & Gentlemen:

Just recently you have been sent quite a compre-

hensive report on the work so far done under the

Defense Minerals Exploration Administration's

financing, and while the work is still going on satis-

factorily, we may bring you up to date on that in

the annual report after the meeting takes place in

February.

Our company is becoming more and more im.por-

tant and all of you are urged to show your active

interest in your company by attending the meetings,

if at all possible, or at least to return your proxy

without fail.

There never was any dissention among the officers

and directors, nor the management of your prop-

erty, but considerable time is consumed to classifv
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Defendants' Exhibit F— (Continued)

the proxies. That can be avoided if you will check

off the name of the proxy you desire.

We are giving you a list of the names of the offi-

cers and directors likely to be present at a meeting,

also the general manager of our operation, and you

should designate one of them as your proxy, or any-

one else you wish. The only interest we have is that

you vote. Henry Roden, President; Robert E.

Coughlin, Vice President; James Gerald Williams,

Director; W. S. Pekovich, General Manager, all of

Juneau. Norman C. Stines, San Francisco, Califor-

nia, Managing Director, and Arthur F. Erickson,

Seattle, Washington, Director, will probably not be

present, but they have the right to delegate your

proxies if you wish to select them.

It should be of interest to you to know that the

New York office of the Securities and Exchange

Commission have been looking into what is said to

be ^^ broker's transaction" in the stock of the Ad-

miralty Alaska for the first time in the company's

more than 35 years history. Such investigation was

made in December, 1953. While that is claimed to

have been a routine investigation, the market of

your stock broke from around 35c to below 15c a

share. Representatives of our company demanded

an interview with the proper officials of the Securi-

ties and Exchange Commission and were told that

the investigation was one done as routine and had

nothing to do with the Admiralty Alaska as such.
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Defendants' Exhibit F— (Continued)

The same sort of investigation has been going on

and annoying letters have been sent to some of our

stockholders.

Twice we have requested the Securities and Ex-

change Commission officials to indicate the rules

under which they think they have a right to do

w^hat they have done, and so far w^e have had no

reply. Since it is claimed to be routine, the in-

vestigation should be over soon, and no harm can

come from it. We want you to know what is going

on and that your company is in no way involved

in that investigation. This we consider material

facts as defined by the rules and regulations of the

Securities and Exchange Commission. So that you

will be assured of your company not being con-

cerned with this routine investigation, we can do no

better than quote typical statements from letters

sent to various stockholders that came to our atten-

tion and signed by Mr. Francis J. Purcell, Regional

Director, New^ York Office, Securities and Exchange

Commission

:

^^The fact that this letter is being sent to you

should not be regarded as reflecting on the charac-

ter or reliability of the above-named corporation

nor as an expression of opinion on the part of the

Commission that any violation of law has been com-

mitted.
'

'

If this happened to be not routine and contrary

to what was stated, you will be furnished full text

of the essential correspondence between the com-
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pany and the New York office of the Securities and

Exchange concerned.

Some time ago, the Admiralty Alaska filed for

permission to sell 600,000 shares of stock and the

value declared was 50c. That was for record only

and to comply with the rules and regulations of the

Securities and Exchange Commission calling for

price as it had been on the open market two weeks

prior to the filing. You were previously informed

our company, practically speaking, sold no stock on

the open market at any time. In that respect, the

policy of the company has not changed, nor is there

any present intention to sell on the open market,

but merely to clear it for possible sale in case of

future need for funds and delivery of such stock

in a large block. We believe that if sold at all, it

will be to foreign buyers and at a better price. In

comparison to our former finances, our company is

in fine shape and in no hurry to get additional

funds.

As stated, the company had no stock to offer at

the present time for distribution. Any of you wish-

ing to secure priority in the event stock, when and

if offered in the future, may designate the number

of shares desired, price to be paid, and for how

long the order stands good. Should the stock be

offered to the public, you will be alloted the amount

requested or on a pro rata basis in performance to
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any non-stockholder in the same amount and at the

same price.

Please Understand This Is Not to Be Wrongly

Construed as Solicitation to Sell Because It Defi-

nitely Is Not, but Merely the Expression of Your

Right to Preference.

Very truly yours,

ADMIRALTY ALASKA GOLD
MINING CO.,

ROBERT E. COUGHLIN,
Secretary-Treasurer.

Received in evidence April 2, 1957.

Q. (By Mr. McLean) : Does Exhibit P, this

particular letter of Mr. Coughlin's to the stock-

holders, relate to correspondence that he had with

the S.E.C. on a number of business matters'?

A. (Nodding.)

Q. Indicate yes or no. A. Yes.

Q. Mr. Pekovich, do you know, or did you know,

that Mr Coughlin had written such a letter as Plain-

tife's Exhibit No. 4?

A. No; not his personal letter, I don't; but that

is official letter.

The Court: May I see that last exhibit?

(Whereupon, the exhibit was handed to the

Court by the Clerk of the Court.)
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Mr. McLean: I have no further questions.

The Court: Do you have anything *? [109]

Mr. Boochever: No cross-examination, your

Honor.

The Court: You may step down, Mr. Peko^dch.

A. Thank you.

(Witness excused.)

Mr. McLean: No further rebuttal. The defend-

ants rest.

The Court: Do both sides resf?

Mr. Boochever: Yes, your Honor.

The Court : Any arguments ?

Mr. Boochever : Yes, your Honor ; I am ready to

argue it.

The Court: Well, I would like to read this (read-

ing to himself)

.

Mr. Boochever: Very well, your Honor.

The Court: Mr. McLean, what is the particular

thing in this letter. Exhibit F, that you

Mr. McLean: Your Honor, it refers to corre-

spondence that Mr. Coughlin had with the S.E.C.,

and there is comment contained in that that the

correspondence

The Court: It bears no date, does it?

Mr. McLean : It bears no date ; no, your Honor

;

but Mr. Pekovich identified it as being related to

correspondence that Mr. Coughlin had with the

S.E.C., and, especially since plaintiff has attempted

to show a valuation of the stock along about this

period, together with the fact that the [110] evi-



Mirmie Coughlin, etc. 14:5

dence the defendant relies upon is that Mr. Cough-

lin realized the value of the stock would depreciate

considerably, that he in tuiTL took cash rather than

ask for the stock.

Mr. Boochever: I didn't get that last part. I

don't think there is any mention of it in the letter

at all.

Mr. McLean: There is nothing in the letter.

The Court: That is a matter of argument, I

guess.

Mr. McLean: It is a matter of valuation of the

stock.

The Court : He is referring to what happened in

December of 1953. It doesn't say what date this

letter is. Did you say '55 %

Mr. McLean: He said it was related to—there

is no date on it, your Honor. I don't know how
you can

The Court: I don't know either. I don't know
how you can relate it to anything, except that the

only one statement in there is that the investigation

of December, 1953, caused the stock to break to

below fifteen cents a share, and that may be a mat-

ter or ground for argument as to the reason you

claim that he took money instead of stock. Very
well.

The Clerk: Before proceeding with the argu-

ment, the Clerk would like to know if the minutes

of the stockholders, February 1, '54, was ever ad-

mitted into evidence?

The Court: No. That part was separated out.
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Mr. McLean : I inadvertently left it on the [111]

Clerk's desk.

The Court: Let's take a five-minute recess.

(Whereupon, Court recessed for five minutes,

reconvening as per recess, with all parties pres-

ent as heretofore; and the trial proceeded as

follows.)

The Court: You may proceed.

Mr. McLean: Your Honor, if the evidence sup-

ports it, w^e would like permission to amend the

affirmative defense to read, in effect, a counterclaim

for any sums of money drawn by Mr. Coughlin over

and above any stipulated salary. The evidence does

contain some copies of checks for three hundred and

fifty dollars, labeled ''Advanced by W.K.P.," which,

if the Court finds the evidence supports it, we wish

to assert as a counterclaim.

The Court: Well, I think—is there any objec-

tion?

Mr. Boochever: Well, your Honor, before going

to trial on this, I wrote to—Mr. McLean asked that,

if he should have to amend his complaint, if I

would consent to it in view" of his going to trial on

such short notice, and, since I agreed to that, I am
not in a position to object to his request, though I

am sorry that he made it so late.

The Court : Well, there is precedent for—plead-

ings have been amended after judgment even, so

the amendment will be allowed.

Mr. Boochever: In that case, your Honor, I

think [112] that the record should show that we
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deny that any amount is due to the defendant on

the counterclaim.

The Court : Very well.

Mr. McLean: Defendant would waive reporting

of the argument.

Mr. Boochever: I am willing to waive reporting

of the argument, too.

The Court : Very well.

(Whereupon, the court reporter was excused

from the courtroom, but was thereafter recalled,

and the following proceedings were had.)

Mr. McLean : May I add, your Honor, my client

says that he is reluctant to bring out a great deal of

evidence to support anything because of this long-

standing friendship, and I think that under those

circumstances, 3^our Honor, that it should be either

withdrawn altogether, in view of the situation and

the facts, as I

The Court: I think that that is probably the

best. If you have any claim there at all, it ought to

be asserted in a separate action. Therefore, the

counterclaim of defendant, as exhibited by Defend-

ants' Exhibit D, involving four checks drawn to

Robert E. Coughlin in the total sum of seven hun-

dred and fifty dollars

Mr. McLean: My client advises me he mshes to

withdraw that exhibit. [113]

The Court : Very well. It may be withdrawn, and

the counterclaim to that extent will be stricken. As
I started to say, the matter of this whole thing here

was handled in a very careless, slipshod manner.
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and, of course, that is what makes lawsuits, I guess.

Even the thousand-dollar certificate, w^hich was

given by Mr. Pekovich to Mr. Coughlin to qualify

him so he could be a director and serve as vice-

president in the past, has not even been transferred

on the books of the corporation. The original cer-

tificate is still there, it having been signed and de-

livered but never actually transferred on the books

of the corporation. The four thousand dollars,

which is set forth in the contract of employment

here. Exhibit No. 2, Plaintiff's Exhibit No. 2, ap-

parently, was not delivered because of the fact that

the whole thing was under investigation by the Se-

curities and Exchange Commission, and it seems

to me that the burden of proof has been sustained

by the plaintiff, and it is pretty well established,

as far as inferences, reasonable inferences, can be

draw^n from the testimony, that this exhibit and

this stock was in the nature of a bonus and addi-

tional to the seventy-five dollars per month.

There was no protest, when Mr. Coughlin started

drawing the seventy-five dollars a month, from the

corporation or from Pekovich. The testimony is

that there was nothing stated about it at all. The

Pekovich agreement here was [114] apparently

never ratified by the corporation in any respect. It

looks as though he personally was assuming some-

thing there. It may not be binding on the corpora-

tion and probably isn't. I can't believe that the de-

fendant Pekovich didn't know that Coughlin was

drawing the seventy-five dollars per month over a

period of over a year and nothing done about the
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bonus letter or agreement on the four-thousand-

dollar, or four thousand shares of stock. It certainly

wasn't very businesslike, and he was the general

manager of the corporation and should have been

more efficient than that in his own business affairs.

Apparently, the stock had gone down after this let-

ter was written to where, according to one letter

sent out to stockholders, it had dropped in that year

to less than fifteen cents a share, so maybe nobody

was particularly interested in the stock; but the

agreement was still there.

I am not so concerned about the wording of what

Coughlin said to Ehrendreich, whether it was

^^when" or "if.'''' The fact is he was still thinking

about getting the stock.

Therefore, I think that the plaintiff may have a

decree as prayed for in the complaint and may
present findings of fact and law and the judgment.

Mr. Boochever: I will present those tomorrow,

your Honor.

(End of Record.) [115]

United States of America,

Territory of Alaska—ss.

I, Mildred K. Maynard, Official Court Reporter

for the hereinabove-entitled Court, do hereby cer-

tify:

That as such Official Court Reporter I reported

the above-entitled cause. No. 7605-A of the files

of said court

;
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That I reported said cause in shorthand and my-

self transcribed said shorthand notes and reduced

the same to typewriting;

That the foregoing pages, numbered 1 to 115, both

inclusive, contain a full, true and correct transcript

of all the testimony and proceedings at the trial of

the above-entitled cause, to the best of my ability.

Witness my signature this 10th day of August,

1957.

/s/ MILDRED K. MAYNAED,
Official Court Reporter.

[Endorsed]: Filed August 12, 1957.

[Title of District Court and Cause.]

CLERK'S CERTIFICATE

United States of America,

Territory of Alaska, First Division—ss.

I, J. W. Leivers, Clerk of the District Court for

the District of Alaska, First Division thereof, do

hereby certify that the hereto-attached pleadings

are the original pleadings and all Orders of the

Court filed in the above-entitled cause, and con-

stitutes the record on appeal as designated by the

appellants herein to constitute the record on appeal

in this case.

In Witness Whereof, I have hereunto set my
hand and caused the seal of the above-entitled court
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to be affixed at Juneau, Alaska, this 21st day of

August, 1957.

[Seal] /s/ J. W. LEIVERS,
Clerk of District Court.

[Endorsed] : No. 15683. United States Court of

Appeals for the Ninth Circuit. W. S. Pekovich and

Admiralty Alaska Gold Mining Company, a Cor-

poration, Appellants, vs. Minnie Coughlin, as

Executrix of the Estate of Robert E. Coughlin, De-

ceased, Appellee. Transcript of Record. Appeal

from the District Court for the Territory of Alaska,

Division Number One.

Piled August 23, 1957.

/s/ PAUL P. O'BRIEN,
Clerk of the United States Court of Appeals for the

Ninth Circuit.
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United States Court of Appeals
For the Ninth Circuit

W. S. Pekovich and Admiralty Alaska
GrOLD Mining Company, a Corporation,

Appellants,

vs. > No. 15683

Minnie Coughlin, as Executrix of the

Estate of Robert E. Coughlin, de-

ceased, Appellee,

Appeal from the District Court for the Territory of

Alaska, Division Number One

APPELLANTS' BRIEF

JURISDICTION

This action was brought in the District Court for the

District of Alaska, Division No. One, at Juneau, by

Minnie Coughlin, the widow of Robert E. Coughlin, de-

ceased, as executrix of his estate, pursuant to authority

of the U. S. Commissioner and ex-offlcio Probate Judge

at Juneau (23)/

The jurisdiction of this Court is invoked under the

provisions of Title 28, U.S.C.A., Sec. 1291.

STATEMENT OF THE PLEADINGS

1. The Complaint

The complaint alleges that on February 5, 1954, de-

fendant W. S. Pekovich, individually and as president

^ Figures in parenthesis refer to pages of the Transcript of Record, unless

otherwise indicated.

[1]



of Admiralty Alaska Gold Mining Co., entered into an

agreement with Robert E. Couglilin, now deceased,

whereby 4,000 shares of the company's stock was to be

issued to Coughlin for taking care of bookkeeping and

other things in connection with the Defense Mineral

Exploration Administration, generally referred to as

D.M.E.A.

It is further alleged that Robert E. Coughlin per-

formed the services, but that defendants have failed

and refused to deliver the 4,000 shares of stock as

agreed, and the complaint prays for judgment against

defendants ordering them to deliver to the plaintiff

4,000 shares of the stock of the company, or in lieu

thereof the fair market value of said stock, together

with plaintiff's costs and disbursements (3-4).

The complaint refers to and is based on an agree-

ment which is attached thereto as Exhibit A and reads

as follows

:

^'Feb. 5-54

^

^'Admiralty Alaska Gold Mining Co.

''Main Office:

Box 529, Juneau, Alaska

''Mine Office:

Punter Bay, Alaska

"Mr.R.E. Coughlin

Juneau, Alaska

"Dear Bob:

"This will confirm my understanding with you

that if you take care of the bookkeeping and

other necessary things in the connection with the

D.M.E.A. Admiralty Alaska matter I will give you

in compensation therefor or cause to be given you



4,000 four thousand shares of the Admiralty Alaska

Gold Mining Co. stock.

^'In witness whereof, my hand.

/s/ W. S. Peckovioh"

(Plaintiff's Exhibit No. 2, page 27)

Since the fundamental question involved in this case

is whether the 4,000 shares of stock were to be given to

Coughlin as a bonus or as compensation for his services

as a part-time bookkeeper, we have italicized the words

'4n compensation therefor," the significance of which

will appear as the discussion herein proceeds.

2. The Answer

The Answer of defendants admits that Coughlin per-

formed the services for which he was employed and

that the agreement relied upon by plaintiff was made,

and alleges that thereafter Coughlin elected to be paid

in money instead of stock ; that he was so paid in full for

his services and hence that he is not entitled to and

never claimed the 4,000 shares of stock or any part

thereof for his services.

The Answer further alleges by way of affirmative de-

fense that the mining company had at all times an of-

fice in Juneau, and one part-time employee to take care

of the bookkeeping and other necessary things in con-

nection with its Defense Minerals Exploration Admin-

istration matter for which services it paid $75.00 per

month ; that at the annual meeting of the Company on

February 5, 1954, the part-time employee resigned and

that Coughlin was thereupon employed to take over and

perform the services as part-time bookkeeper at the



same rate of pay ; that at that time the mining company

was entirely without funds to pay for the services in

money and that it was therefore agreed that the defend-

ant Pekovich would give or cause to be given to Cough-

lin 4,000 shares of the Company's stock to compensate

him for his services from said date on February 5, 1954,

to the next annual meeting of the stockholders on Feb-

ruary 5, 1955 ; that in May, 1954, the Company acquired

sufficient funds to pay Coughlin for his services in

money instead of stock and that Coughlin thereupon

elected to receive payment in money instead of stock for

his services, and that he was fully paid therefor not

only during the Company's fiscal year but until his

death in September, 1955 (5-10).

The affirmative defense further sets forth that at no

time during the fiscal year mentioned and until his

death on September 22, 1955, did Coughlin ever request,

demand or claim 4,000 shares of the stock or any part

thereof for the services referred to in plaintiff's Exhibit

A, or for any other services, for the reason that said

agreement of February 5, 1954, had been superseded

and nullified by his election to receive his compensation

in money instead of stock of the Company.

The case was tried before the District Court of the

District of Alaska on the basis of these allegations,

which held, in effect, that the plaintiff Coughlin was to

receive the 4,000 shares of stock in addition to the

$75.00 per month he was paid for his services, and

therefore entered judgment for plaintiff (10-15).



STATEMENT OF THE CASE

This case presents a peculiar situation.^ The record

shows that plaintiff below was a stockholder and vice-

president of the Admiralty Alaska Gold Mining Co.,

and apparently had been active in its affairs for some

time (33).

The Company had the usual ups and downs of min-

ing companies and at the time Coughlin undertook to

do its bookkeeping on a part-time basis was in a strained

financial condition. Since there was no money immedi-

ately available to pay the $75.00 a month which had been

paid to the previous bookkeeper on a part-time basis,

the question was how this should be carried on. Cough-

lin was in a position to undertake this work in addition

to his other activities and indicated a willingness to do

it, but the question was how he should be compensated

therefor. Defendant Pekovich, who was general man-

ager of the mining company, proposed to give Cough-

lin 4,000 shares of the Company's stock for doing the

work until the next annual meeting. This was quite log-

ical because at that time the stock of the Company
could be sold at prices which made the 4,000 shares

worth practically the equivalent of $75.00 per month

for one year (34, 51).

Thereafter Pekovich went to New York and suc-

ceeded in raising about $25,000.00, which became avail-

able to the Company in May, 1954. This money evident-

ly looked better to Coughlin than the shares of stock

and he therefore decided that he would prefer the cash

(35).

^The question involved is entirely one of fact and the conclusions to be
drawn therefrom, and therefore no court decisions are referred to herein.



If it is not clear from the record whether Coughlin

just paid himself out of the funds of the Company or

discussed it with Pekovich and got the latter 's ap-

proval, but the fact is that in May, 1954, he received or

was paid $225.00 as his salary for February, March

and April, and that thereafter he continued to receive

$75.00 a month, not only for the balance of the fiscal

year, but continued until he died in September, 1955

(Dfts. Exhibit A, page 76).

The record also shows that Coughlin 's predecessor,

who was a certified public accountant, received the same

compensation and that he did the work from his own

office, whereas Coughlin as a bookkeeper was provided

with an office and other facilities and yet received the

same compensation (37, 47). It also appears that

Coughlin 's successor undertook the work for $75.00 a

month and that this was regarded as adequate compen-

sation for a part-time job which could be performed at

the convenience of the holder thereof (42). Under the

circumstances, it is difficult to see how the court could

reach the conclusion that it did. At one point in the

proceeding, the court seemed convinced that there was

nothing to the claim. At pages 45-6 of the Transcript,

the court said

:

^'Well, so far, here is what we have. Now, let's

look at it coldly. We have a company that had or-

dinarily paid the secretary-treasurer for this work

and other work the sum of seventy-five dollars per

month, according to the testimony. The company

was broke when they made this deal with Mr.

Coughlin, who had formerly been a vice-president

and was very familiar with the situation of the

company, so Mr. Pekovich, the defendant herein,



wrote this letter. Thereafter, Coughlin, the de-

ceased, drew seventy-five dollars per month. Now,
certainly, he can't get both the stock and the

money."

Of course, this statement was made before all of the

evidence was in, but we respectfully submit that noth-

ing was adduced on this record which would justify a

different conclusion than that indicated by the first im-

pression of the District Judge.

ASSIGNMENTS OF ERROR
It is our contention that the court erred and that

judgment should be reversed upon the following

grounds :

1. That the agreement referred to in the complaint

and attached thereto as Exhibit A shows conclusively

that the 4,000 shares of stock were to be issued to Cough-

lin as full compensation for his services, and that the

court erred in holding to the contrary.

2. That when plaintiff in his capacity as the book-

keeper (Secretary-Treasurer) received or paid himself

$75.00 per month for his services, he thereby elected

to take cash instead of stock and the court erred in hold-

ing that he was entitled to both.

3. That the findings of fact, conclusions of law and

decree are not supported by the evidence.

ARGUMENT FOR APPELLANTS

The Complaint Should Have Been Summarily Dismissed

In view of the written agreement and the foregoing

undisputed facts, we might well rest the case on what

has already been said.
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The Pekovich letter of February 5, 1954 (Plaintiff's

Exhibit No. 2, page 27) specifically states that the 4,000

shares of stock were to be given to Coughlin in com-

pensation for his services. If this stock had been in-

tended to be in addition to a salary, Pekovich would

undoubtedly have so stated in his letter.

In view of the unqualified statement in the letter

that the 4,000 shares of stock were to be in compensation

for the services, it should only be necessary to consider

the fact that Coughlin took the $75.00 a month for his

services, and that he is therefore not entitled to the

stock. This was the opinion of the court after it had

heard the evidence in chief of plaintiff and a substan-

tial part of the testimony of defendant Pekovich, as

shown by the statement above quoted.

Notwithstanding these considerations, the court ad-

mitted evidence designed to show that the 4,000 shares

of stock were to be given to Coughlin in addition to the

stipulated salary of $75.00 per month. This testimony

is extremely vague and in large part hearsay, but since

it was entertained by the court, we shall briefly refer

to it here and then consider the evidence upon this point

offered on behalf of defendants.

The Evidence Does Not Sustain Plaintiff's Contentions

To begin with, plaintiff Minnie Coughlin merely

identified the letter of February 5, 1954, to her deceased

husband from Pekovich, stated that her husband had

performed the services and that he had not received

the 4,000 shares of stock (24-29).

Later she testified that on November 4, 1954, her hus-



band wrote a letter to the Securities Exchange Com-

mission to which she received a reply dated December

3, 1954 (Plaintife's Exhibit No. 4, 134-5) from which

it appears that Coughlin had stated in his letter that

prior to 1952 he owned no stock in the Company but

since that time acquired a ''beneficial interest" in 5,000

shares. This would seem to indicate that by that time

Coughlin had conceived the idea that he might claim

both the stock and the salary he was receiving, but as

will appear later he never even intimated to defendant

Pekovich that he had any such idea.

Another witness for plaintiff was C. J. Ehrendreich

who had preceded Coughlin as bookkeeper for the Com-

pany at $75.00 a month. He was a certified public ac-

countant and was also secretary-treasurer of the Ad-

miralty Alaska Gold Mining Company (113).

After some discussion as to whether he could testify

as to conversations he had with Coughlin, and the court

taking the view that this was in order under an Alaska

statute, he testified that around the end of January,

1955, they discussed pretty generally the work and

Coughlin said: ''I can see now why you kept saying

that $75.00 wasn't enough" and I said, ''Well, Bob, my
understanding is that you settled for the same thing."

He said, "Well, I have got some stock." He didn't men-

tion the amount but he said, "Well, I have got some

stock" (121).

Prom this it appears that Coughlin never told Ehren-

dreich that he was to receive 4,000 shares of stock in

addition to the 1000 shares already had.

This certainly does not prove that Coughlin was to re-
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ceive the 4,000 shares in addition to his $75.00 a month,

but even if Coughlin had said so or thought so, it would

not establish the fact. He never took that position with

the defendants and they did not know that he thought

he was entitled to both. Pekovich had written him that

he was to receive 4,000 shares in compensation for his

services since cash was not available, and naturally as-

sumed that when Coughlin paid himself the $75.00 as

soon as money became available that he was taking the

money in lieu of the stock.

Incidentally, it appears from the cross-examination

of witness Ehrendreich that when he was secretary-

treasurer of the Company, he furnished the clerical

and the office space in addition to his services, all for

$75.00 a month (124) . He was a certified public account-

ant whereas Coughlin was merely a bookkeeper who did

the work in the office of the Company and was provided

with clerical help.

Defendant's Exhibit C was produced at the request

of counsel for plaintiff and contains the Minutes of the

Annual Meeting of the Stockholders held February 7,

1955. Among the stockholders listed as present and the

number of shares each had, there appears the name of

Robert E. Coughlin with 5,000 shares. Coughlin was

then secretary of the Company and he prepared the

Minutes. The listing of 5,000 shares as belonging to him

therefore is merely in the nature of a self-serving dec-

laration. In any event, this does not prove that he was

entitled to the 4,000 shares in addition to his monthly

salary.

The 4,000 shares were to be compensation for the
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services from February, 1954, to February, 1955, but

Coughlin took cash instead and continued right on after

that fiscal year with no bonus. But no matter what

Coughlin may have thought, he waived any claim to

the 4,000 shares when he took cash in lieu thereof, and

anything he may have done in his capacity as a book-

keeper or otherwise to make it appear that he was to

receive both, or that the stock was intended as a bonus,

is of no effect and does not bind the defendants.

Another of plaintiff's witnesses was Mrs. Turnmire,

her married daughter. She testified that she came to Ju-

neau on July 1, 1955, and lived with Mr. and Mrs.

Coughlin. She testified that she heard them discuss this

matter at one time and was asked what was said at that

time, to which she replied that one day in the summer

of 1955, Mr. Coughlin was going to the office and as near

as the witness could remember, her mother said: ^'Pop,

you better get those shares from Sam" and Bob said

^^Oh, he will give them to me." The witness said she

could not remember anything else specifically but she

did remember that (126-7).

Of such is the evidence on which plaintiff relies to

overcome the specific statement in the letter of Febru-

ary 5, 1954, that the 4,000 shares of stock were to be in

compensation for the services.

As against this vague and uncertain evidence of

plaintiff, we have the written confirmation of Pekovich

addressed to Coughlin which specifically states that if

the latter would take care of the bookkeeping and other

necessary things '

' I will give you in compensation there-

for or cause to be given you 4,000 shares of the Admir-
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alty Alaska Gold Mining Company stock," and the un-

disputed and admitted fact that Coughlin received

$75.00 a month, not only for the period for which he was

otherwise to receive the stock, namely, for the year end-

ing February 1, 1955, but also for each month thereafter

until he passed away in September of that year.

The numbers of the checks, the dates, the purpose

and the amount of each payment are set forth in de-

fendant's Exhibit A, which appears on pages 76 and 77

of the Transcript of the Record.

Coughlin began his work for the Company at the

time of the annual meeting on February 1, 1954, when

there was no money in the treasury of the Company to

pay him in cash for his services. When funds became

available later in May, 1954, Coughlin evidently felt

that he would prefer to be paid in cash for his services

than to rely upon the uncertain and fluctuating value of

the corporation's stock; so on May 28, 1954, as the sec-

retary-treasurer of the Company, he issued himself a

check for $225.00 to cover his salary for February,

March and April and follow^ed this course not only to

the end of the year for which he was originally em-

ployed, but until he died in September, 1955, as shown

by the exhibit referred to (76).

When Pekovich was examined with reference to the

agreement with Coughlin, he testified as follows (pages

34-35 of the transcript) :

^'Q. Now, at the time you wrote that letter to

Mr. Coughlin you used the language 'if you take

care of the bookkeeping and other things in the

connection with the D.M.E.A.' Did you mean that

he'd take over the work of secretary-treasurer?
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A. Yes, I did.

Q. Your letter further reads, ^I will give you in

compensation therefor or cause to be given you four

thousand shares of the stock. ' What did you mean
by that?

A. Well, 'cause' to give him, I thought if the

board of directors don't agree with my agreement

that I would pay it myself, x)ersonally ; that is why
'I give you or cause to be given to you.'

Q. But it wasn't actually the company—it was

on behalf of the company that you wrote the letter ?

A. Oh, yes.

Q. And why was it that you specified four thou-

sand shares of stock ?

A. Because at that time the company was prac-

tically to zero financially, and we had been strug-

gling for a long time before to meet matching gov-

ernment loans and all, and I think we didn't have

at that time in the bank only a few hundred dol-

lars ; Bob knows as well as I did, and probably bet-

ter, because he was vice-president of the company

;

and I could not ask him to do the work for nothing,

so I gave him the stock, which at that time was
worth around eight hundred dollars.

Q. Mr. Pekovich, when you wrote the letter, did

you intend that that be the salary for the work of

secretary-treasurer ?

A. I did.

Q. Now, subsequently to that date did anything

transpire as far as the secretary-treasurer's salary

was concerned ?

A. Soon after that time, I think the beginning of

March, I went to New York. I raised about twen-

ty-five thousand dollars of my own, which I put at
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the disposal of the company and at the disposal of

Bob, and from that time on he drew the salary right

along.

Q. And then you say he drew a salary?

A. Yes. He drawed a salary of seventy-five dol-

lars a month.

Q. Now, prior to the time he drew the salary

and when you entered into this agreement or wrote

the letter was the four thousand shares of stock

for the salary ?

A. It was originally intended to."

After an interruption, Pekovich continued as fol-

lows (page 36 of transcript of record) :

'^Q. (By Mk. McLean): Mr. Pekovich, you

said that Mr. Coughlin drew a salary of seventy-

five dollars a month while—^after you had obtained

some monies from New York ?

A. The first two or three months he didn't draw

the salary because he didn't have the money. Then

he accumulated, drew accumulated, I think, two

hundred and twenty-five dollars at one time, but

it was covering from the time he took over.

Q. Did you consent to the withdrawal of that

as a salary ?

A. Oh, yes. I consented to that; and, as a mat-

ter of fact, if I had the money at that time, I

wouldn't have asked him otherwise.

Q. And what was your understanding on the

withdrawal of that salary in the form of cash ?

A. That was a full compensation when he was

drawing seventy-five dollars. That is the same sal-

ary as we paid before."
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On page 38 of the transcript, the following testimony

appears

:

''Q. (By Mr. McLean) i What conversation did

you have with Mr. Coughlin with respect to with-

drawing the salary, Mr. Pekovich.

A. Well, as a matter of fact, I don't know that

we had any conversation, but we did have a con-

versation about assuming stock for the payment

to following annual meeting.

Q. And what was the conversation, as best you

can remember, as to Mr. Coughlin 's claim on the

stock after he had been drawing the salary,

A. He never did claim the stock.

Q. You say he

—

A. No; he didn't.

Q. Can you recall what, in effect, Mr. Coughlin

told you with respect to his claim on the stock ?

A. He never told me anything. That wasn't

brought up at all, one way or the other. After he

started drawing salary he finished that year that

way. Then he started another year and was up to

September on the same salary without any stock,

without any other compensation except the seventy-

five dollars a month. '

'

On page 55 of the transcript, Pekovich testified that

Coughlin never made a demand upon him for the 4,000

shares of stock or say anything to him about it.

We think it is clear from the foregoing testimony of

Pekovich that Coughlin was to receive the 4,000 shares

of stock as compensation for his services and nothing

else, and that the latter chose to pay himself therefor

in cash when money became available to the company.
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On cross-examination of Pekovich, counsel for plain-

tiff presented him with a letter in his own handwriting

addressed to Mr. Roden, who was then president of the

company. This was received in evidence as plaintiff's

Exhibit No. 3, and is set forth in photographic form

on page 70 of the transcript.

Counsel for plaintiff apparently thought that this

letter shows that Pekovich intended that the 4,000

shares should be given to Coughlin in addition to his

salary, but we submit that it shows exactly the con-

trary.

While the letter is undated and it does not appear

just when it was written, it does throw some light on

what the agreement was as Pekovich understood it.

In the first part it refers to the letter of February 5,

1954, and states that it is very plain that the stock had

been promised in consideration of the work to be per-

formed, whereas from the books it appears that Cough-

lin was receiving cash monthly compensation.

The letter clearly implies that the writer did not

think that Coughlin was entitled to the stock, but said

that if under the circumstances he was to be given the

stock, Coughlin 's account should be straightened up

otherwise. The letter concludes by saying that the

stock cannot be delivered before it is registered with

the S.E.C. and that Coughlin understood this because

he was carrying on all correspondence. This certainly

does not indicate that Pekovich thought Coughlin was

entitled to the stock, because he had previously ex-

pressed himself to the contrary in the letter, but simply

said that if it was decided to give the stock to Coughlin
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it could not be delivered before it was registered with

the S.E.C.

Prom the foregoing, it appears that Pekovich firmly

took the position at all times that the 4,000 shares of

stock were to be given to Coughlin as compensation for

his services and that when it appeared that Coughlin

had paid himself for his services in cash, Pekovich con-

sistently took the stand that Coughlin was not also en-

titled to the stock.

After Coughlin died, he was succeeded by William

S. Dapcevich in the position with the company as sec-

retary-treasurer and bookkeeper at the same salary of

$75.00 a month that the previous holders of the position

had received. He identified the statement already re-

ferred to as defendant's Exhibit A (76-7) showing the

payments Coughlin had received for his services and

explained it in detail. He testified that the checks were

all issued to Coughlin and signed by him and no one

else (78).

Witness Dapcevich testified that the salary to his

knowledge was set up as a precedent and that all the

previous secretary-treasurers had received the same

amount, namely $75.00. Along with the salary of $75.00

a month he received, the mining company furnished the

office space and all the facilities, and he worked right

intheofQce (100).

Finally defendant's Exhibit E was introduced (106).

This is the Inventory and Appraisement filed in the

estate of Robert E. Coughlin, deceased, and among

other items lists only the 1,000 shares of the Admiralty

Alaska Gold Mining Company. It is dated the 2nd day
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of August^ 1956, and indicates that no claim was made

at that time that the deceased was entitled to the addi-

tional shares here in question.

It would serve no useful purpose to go into further

detail in reciting testimony offered in this case. As we

have already indicated we think that the letter from

Pekovich to Coughlin dated February 5, 1954 (Exhibit

No. 2, 27) shows that the 4,000 shares of stock were to

be given as compensation for services, and when it was

admitted that Coughlin thereafter paid himself and

received the regular salary of $75.00 a month, that

should have been deemed to be sufficient to show that

the claim herein made is not valid.

Nothing was adduced in the further evidence to jus-

tify a contrary conclusion and the oral opinion of the

court does not indicate the reason for changing the

opinion previously expressed.

The District Court Erred in Making Its Findings and

Conclusions

The oral opinion of the court beginning at page 147,

says that this whole thing here was handled in a very

careless, slipshod manner, which may be admitted, but

that does not justify a decision contrary to the facts as

to the real issue involved. Reference is made to the fact

that the stock had not been issued because the matter

was under investigation by the Securities Exchange

Commission, whereupon the court simply said that it

seems that the burden of proof has been sustained by

the plaintiff and that the stock was in the nature of a

bonus and additional to the $75.00 a month. This is fol-
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lowed by the statement that there was no protest when

Coughlin started drawing the $75.00 a month and that

he can't believe that the defendant Pekovich didn't

know that Coughlin was drawing the $75.00 per month

over a period of over a year.

Pekovich had testified in effect that he did not know

that Coughlin was paying himself in cash, or at least

he indicated that he did not care. He said in effect that

if money had been on hand, he would not have offered

Coughlin the stock in lieu thereof and so when money

became available, Coughlin evidently felt that it was all

right for him to take the money instead of the stock,

and if Pekovich knew about it he did not care.

The stock had gone down somewhat in the meantime,

which probably explains the reason for Coughlin de-

ciding to take the cash instead of the stock, and since

Pekovich wanted Coughlin to have at least the going

salary for the position he did not object or would not

have objected if he had known about it.

The oral opinion (149) finally states that apparently

the stock had gone down after the letter was written

and says that therefore maybe nobody was particularly

interested in the stock, but the agreement was still

there.

The agreement was still there, but that agreement

was that Coughlin should receive 4,000 shares of stock

in compensation for his services, and the plaintiff

herein as his beneficiary should not be heard to com-

plain because he was permitted to take $75.00 a month

instead when the stock had depreciated in value. Under

the circumstances, it is certainly not fair to hold that.
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since Coughlin decided to take cash for his services in-

stead of the stock which had depreciated in value, she

is now entitled to both.

Notwithstanding all of this, the court signed and en-

tered Findings of Fact to the effect that Coughlin was

to receive $75.00 as a salary and as an additional induce-

ment to have him perform the work, Pekovich entered

into an agreement to give him in addition thereto 4,000

shares of stock (11-12).

In addition to requiring the defendant Pekovich to

deliver to the plaintiff 4,000 shares of common stock of

Admiralty Alaska Gold Mining Company, the court

gave judgment against him for the costs and disburse-

ments, including an attorneys' fee of $340.00 (instead

of $450.00 as set forth in the transcript (15)).

CONCLUSION

The judgment was rendered against Pekovich alone

and we shall not concern ourselves with the question as

to whether the corporation was bound by his acts in

this respect. We think it is clear that plaintiff is not

entitled to the 4,000 shares of stock and hence that the

defendant Pekovich should not be required to pay any

costs or attorneys' fees.

Respectfully submitted,

Fred J. Wettrick,

Joseph A. McLean,
Dec. 20, 1957. Attorneys for Appellants,
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APPENDIX

?raph2(f)Table of Exhibits Pursuant to Paraj of Rule 18

Plaintiffs' Exhibits Identified Received

No. 1. Order of Probate Court 22 24

2. Letter dated Feb. 5, 1954 25 26

3. Letter (undated) 69 70

4. Letter dated Dec. 3, 1954 132 133

Defendant's Exhibits

A. Statement of salary paid
Coughlin 75 76

B. Minutes of Meeting of

Corporation 84 85

C. Minutes of Meeting of
Stockholders 91 92

5. Inventory and Appraise -

ment 105 106

P. Letter to Stockholders 139 139
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No. 15,683

United States Court of Appeals

For the Ninth Circuit

W. S. Pekovich and Admiralty Alaska

Gold Mining Company, a corporation,

Appellants,

vs.

Minnie Coughlin, as Executrix of the

Estate of Robert E. Coughlin, deceased,

Appellee,

APPELLEE'S BRIEF.

•^

JURISDICTION.

This action was tried in the District Court for the

District of Alaska, Division Number One, at Juneau,

by the Honorable Raymond J. Kelly, Judge, without

a jury. From judgment rendered in favor of the ap-

pellee, this appeal has been taken. This honorable

court has jurisdiction under the provisions of Title

28 U.S.C.A., Section 1291.

FACTS.

On February 5, 1954, at a meeting of the Admiralty

Alaska Gold Mining Company, C. J. Ehrendreich, the



secretary-treasurer, resigned, stating as a reason

therefor that the salary of $75.00 a month ^Svas not

ample compensation for the amount of work it was

necessary for him to perform for the company."

Appellant Pekovich then suggested that R. E. Cough-

lin, who was present at the meeting, take over the

duties of secretary-treasurer. (R. 88.) On this same

date Mr. Pekovich gave Mr. Coughlin a handwritten

letter stating:

^^This will confirm my understanding with you

that if you take care of the bookkeeping and

other necessary things in the connection the

D.M.E.A. Admiralty Alaska matter, I will give

you in compensation therefor or cause to be given

you 4,000 four thousand shares of the Admiralty

Alaska Gold Mining Co. Stock.'' (R. 27.)

According to a report signed by Mr. Coughlin as sec-

retary-treasurer, the Securities and Exchange Com-

mission had made an investigation of the company in

December, 1953, which resulted in the market price

of the stock breaking from 35^ to below 15^ a share.

(R. 140.) Mr. Pekovich testified that on February 5,

1954 the stock had a value of about 20^ or 25^ a share.

(R. 50.)

During 1954 Mr. Coughlin drew a salary of $75.00

per month in quarterly installments and in 1955, he

drew the same salary at monthly intervals. At the

February 5, 1955 annual meeting of the stockholders,

Mr. Coughlin was authorized to continue in that em-

ployment at the rate of $75.00 per month and he did

so continue until his death on September 22, 1955.

(R. 9.)



It was admitted that Mr. Coughlin performed the

services as specified in the letter of February 5, 1954

and that neither Mr. Pekovich or the corporation

made payment of the 4,000 shares of stock. (R. 7.)

Mr. Coughlin worked three or four full days, and

many nights, each week for the corporation and also

worked more than that during the winter. (R. 130,

131, 123.) He expected to receive the 4,000 shares

from Mr. Pekovich in addition to the $75.00 monthly

salary. (R. 122, 129, 135, 127.) The payment of the

shares was delayed due to the Securities and Ex-

change Commission holding up transfer of Mr. Peko-

vich's shares. (R. 131, 70.)

After Mr. Coughlin 's death, the work was under-

taken by one Mr. Dapcevich. The corporation was no

longer engaged in a Defense Minerals Exploration

Program so that the burden of reports and corre-

spondence in relation thereto did not have to be carried

on by Mr. Dapcevich. (R. 104.) Although he initially

was hired for a salary of $75.00 per month, he soon

found that the work was too time consuming for that

salary and his salary was increased $50.00 after eight

or nine months. (R. 98.)

According to the minutes of the meeting of the

corporation of February 5, 1955, Mr. Pekovich, the

general manager of the corporation, owned 1,131,143

shares of the stock of the corporation. These same

minutes, which were signed by Mr. Roden, the presi-

dent, showed Mr. Coughlin as having 5,000 shares.

(R. 93.) Several years prior to 1954, Mr. Coughlin

had been given a certificate for 1,000 shares to qualify



him as a director, but he had never actually received

the additional 4,000 shares.

Mr. Pekovich was the one who gave instructions in

the operation of the office of the corporation and was

the principal person concerned with the corporation.

(R. 102.) He never told Mr. Coughlin that his salary

of $75.00 per month was in place of the stock prom-

ised by the letter of February 5, 1954 (R. 58) and he

never asked for a return of the letter which he gave

to Mr. Coughlin for the purpose of having it available

in case either of them died. (R. 62.) A letter written

by Mr. Pekovich to Mr. Roden, president of the cor-

poration, referred to the agreement to give Mr.

Coughlin the 4,000 shares of stock and the fact that

Mr. Coughlin drew a salary of $75.00 per month, but

did not claim that the stock was no longer due Mr.

Coughlin because of drawing the salary. (R. 70.)

Based on the evidence adduced at the trial, the

learned trial judge found that R. E. Coughlin was to

receive a salary of $75.00 per month and that as an

additional inducement to have him perform the work,

Mr. Pekovich agreed to give or cause to be given to

Mr. Coughlin 4,000 shares of the stock of Admiralty

Alaska Gold Mining Company. (R. 12.) This appeal

has been taken from the resulting judgment awarding

the stock to the executrix of Mr. Coughlin 's estate.

SUMMARY OF ARGUMENT.

The brief heretofore filed by appellants sets forth

no alleged errors of law and is limited to a contention



that the findings of fact and judgment entered there-

under by the court below was not based upon the evi-

dence. A reading of the statement of the case as set

forth in the appellants' brief and the argument which

follows reveals that appellants' contentions are based

on viewing the evidence and inferences therefrom in

the most favorable light to appellants' case while dis-

regarding the evidence and inferences supporting the

judgment below. It is respectfully submitted that

learned counsel for appellants have disregarded the

applicable principles of law in cases of appeals from

'findings made by a trial court. It is well established

that

^^ where there is any admissible or competent sub-

stantial evidence on the whole record or reason-

able inference therefrom to support the fact de-

termined in the lower court, the fact so deter-

mined will not be disturbed on appeal." 5 C.J.S.

pp. 554 to 557.

'',
, , the province of the appellate court is to de-

termine whether there is any evidence from which

the trial court might properly have drawn its

conclusion. . . . Such findings will not be disturbed

when supported or sustained by competent evi-

dence, especially where the evidence is conflicting

or where different inferences can reasonably be

drawn therefrom." 3 Am. Jur. Sec. 896, pp. 459

and 461.

This honorable court recently stated in the case of

Httnt Foods v. PMllips, 248 F. 2d 23 at 31,

^^We cannot substitute our judgment for that of

the trial court."
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and in earlier cases arising in Alaska this court has

held that if there is any substantial evidence in the

record sufficient to sustain the findings of the court

below, those findings will be upheld on appeal regard-

less of whether there is conflicting testimony. See

Cascaden v. Bell, 257 Fed. 926 at 930; James v. Nel-

son, 90 P. 2d 910 at 918; Schoenwald v. Bishop, 244

F. 2d 715 at 718; Cook v, RoUnson, 194 Fed. 753 at

759 ; Fleischman v, Bahmstorf, 266 Fed. 443 ; McKin-

ley Creek Mining Co. v, Alaska United Mining Co,,

183 U.S. 563 at 569, 46 L. Ed. 334.

Admittedly, if all of the testimony in favor of ap-

pellee is disregarded and if all of the inferences from

the testimony are made adversely to the appellee the

case might have been decided in favor of appellants

although such a decision, in our opinion, would have

been an improper one. The only question on appeal,

however, is whether there is any evidence, or when the

law is viewed most favorably for the appellants any

substantial evidence, supporting the decision of the

District Court.

The court below found that Mr. Coughlin was em-

ployed by the Admiralty Alaska Gold Mining Com-

pany at the salary of $75.00 per month and that in

addition thereto as consideration of his performing

the work in connection with the Defense Minerals Ex-

ploration Administration contract and related matters

he was to receive 4,000 shares of Admiralty Alaska

Grold Mining Company stock.

This brief will be addressed to the determination

of whether there was any substantial evidence upon



which the court made its findings and resulting con-

clusions of law and judgment.

I.

THERE WAS SUBSTANTIAL EVIDENCE TO THE EFFECT THAT
MR. COUaHLIN WAS TO RECEIVE 4,000 SHARES OF STOCK
IN ADDITION TO A SALARY OF $75.00 PER MONTH.

Mr. Coughlin served as vice-president of Admiralty

Alaska Gold Mining Company for some time prior

to 195^ On February 5, 1950;r at the suggestion of

Mr. Pekovich, he was made the secretary-treasurer of

the corporation to replace Mr. Ehrendreich who had

resigned due to the fact that $75.00 per month was

not adequate compensation for the amount of work

involved. Since Mr. Coughlin had been closely asso-

ciated with the corporation, he was familiar, or must

be presumed to have been familiar, with the amount

of work involved in the position of secretary-treasurer

as well as performing the bookkeeping services for

the corporation and the correspondence and other

matters pertaining to a Defense Minerals Exploration

Administration program. It would certainly be illogi-

cal to assume that he would undertake this job at the

same salary which caused Mr. Ehrendreich to resign.

Appellants, in their answer, specify that at the

meeting of the stockholders on February 5, 1954, Mr.

Coughlin was employed to perform the duties pre-

viously undertaken by the resigning employee,

^^at the same compensation rate of pay, to wit,

$75.00 per month." (See paragraph 3 of the affir-

mative defense—R. 8.)
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The minutes of the stockholders' meeting do not indi-

cate the salary at which Mr. Coughlin was employed,

but the minutes are very loosely worded and in view

of the admission contained in appellants' pleadings,

it must be assumed that the salary was specified at

$75.00 a month.

On that same day Mr. Pekovich, who was the prin-

cipal person concerned with the corporation and who

according to the minutes of February 1955 owned

over one million shares of the stock of the corpora-

tion, wrote a letter to Mr. Coughlin stating,

^^This will confirm my understanding with you

that if you take care of the bookkeeping and

other necessary things in the connection with the

D.M.E.A. Admiralty Alaska matter, I will give

you in compensation therefor or cause to be given

you 4,000 four thousand shares of the Admiralty

Alaska Gold Mining Co. stock."

Certainly the reasonable inference to be gathered

from the fact that this letter was given on the same

date that Mr. Coughlin accepted the employment at

the salary of $75.00 per month is that it was to con-

stitute an added inducement. It would be highly

illogical for the letter to be given and the salary to

be established on the same day on any basis other

than that they were to form two complementary

means of compensation.

Certainly Mr. Coughlin would not have undertaken

this work upon the promise of the stock alone. Mr.

Coughlin wrote a letter to all the stockholders indi-

cating that in December 1953 the Securities and Ex-



change Commission had made an investigation of the

company causing the stock to drop to below 15^ a

share. (R. 80.) Even Mr. Pekovich testified that in

February 1954 the stock had a value of between 20^

and 25^ per share. Ejiowing that the Securities and

Exchange Commission was in the midst of its investi-

gation and knowing that the previous employee quit

due to dissatisfaction with a salary of $75.00 per

month, it is only reasonable to conclude that Mr.

Coughlin was to secure both the $75.00 per month

and the 4,000 shares as compensation.

This inference is further corroborated by direct

testimony which constitutes more than adequate basis

for the decision of the court below.

Alaska has a dead man's statute set forth in Sec-

tion 58-6-1 ACLA 1949 providing:

^^§58-6-1. Matters affecting credibility: State-

ments of deceased person. Neither parties nor

other persons who have an interest in the event

of an action or proceeding are excluded as wit-

nesses; nor those who have been convicted of

crime; nor persons on account of their opinions

on matters of religious belief; although in every

case, except the latter, the credibility of the wit-

ness may be drawn in question, according to the

rules of the common law. When a party to a

civil action or suit by or against an executor

or administrator appears as a witness in his own
behalf, statements of the deceased whether oral

or in writing concerning the same subject may
also be shown."

The Alaska statute, the last sentence of which was

enacted by Chapter 49 SLA 1931, is closely modeled
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after the Oregon statute. The Supreme Court of

Oregon has repeatedly ruled that statements of a

deceased are admissible where the opposing party ap-

pears as a witness in his own behalf, and such state-

ments have constituted the basis for affirming judg-

ments of the court below. See Beard v. Beard, 133

P. 795; Goff V, Kelsey, 153 P. 103; Mace v. Timber-

man, 251 P. 763 ; In re Fisher's Estate, '. ..: ......J.

"rr^r::; Cook v. United States National Bank of Salem,

274 P. 1098.

After Mr. Pekovich appeared as a witness in his

own behalf, it accordingly became permissible for the

appellee to introduce statements made by Mr. Cough-

lin concerning the same subject.

Mr. Ehrendreich, a disinterested witness (R. 116),

testified to a conversation he had with Mr. Coughlin

after Mr. Coughlin undertook the job. This conversa-

tion is referred to in part in appellants' brief at

page 9, wherein it is summarized as follows

:

^^ Coughlin said: ^I can see now why you kept

saying that $75.00 wasn't enough' and I said,

^Well, Bob, my understanding is that you settled

for the same thing.' He said, ^Well, I have got

some stock'. He didn't mention the amount but

he said, ^Well, I have got some stock.
y 7j

The appellants failed to mention, however, that Mr.

Ehrendreich went on to testify further pertaining to

this conversation as follows

:

^^Well, at the time he mentioned, he said, ^I have

got stock,' I knew that he had stock in the

company prior to that, because he had to have
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at least qualifying shares, so I interpreted it to

mean additional stock, and we also discussed from
this angle—he said, ^Well, if I get this stock,'

that is the way he put it, ^what will be the effect

on my personal taxes?' " (R. 122.)

Certainly Mr. Coughlin would not have inquired as

to the effect on his personal taxes of securing the

stock unless he expected to get the stock in addition

to his salary. He could not have been referring to the

shares which he had previously received as they had

been obtained a number of years prior to the conver-

sation.

Mrs. Turnmire, the step-daughter of Mr. Coughlin,

told of a statement by Mr. Coughlin made in the

summer of 1955 wherein Mr. Coughlin stated that Mr.

Pekovich would give him the stock. (R. 127.)

Mrs. Coughlin told of how Mr. Coughlin brought

home the note from Mr. Pekovich promising to give

the stock and advised her not to lose the note in case

anything happened to him. On many occasions Mr.

Coughlin discussed this matter and in fact in the

last conversation prior to his death, Mr. Coughlin

stated that Mr. Pekovich would give him the stock

and that Mr. Coughlin had perfect faith in him.

(A. 136.)

Mr. Coughlin had explained that the reason the

stock had not been received sooner was due to the

Securities and Exchange Commission investigation

(R. 131) and this was admitted by Mr. Pekovich

R. 70).
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Mr. Coiighlin had written to the Securities and Ex-

change Commission setting forth that he had the

'^beneficiar' interest in the stock. (R. 132, 135.)

In view of the direct testimony referred to above,

it would appear to be almost superfluous to discuss

the additional testimony from which the court could

have inferred that Mr. Coughlin was to receive the

4,000 shares in addition to the $75.00 a month.

It is significant that Mr. Dapcevich, who succeeded

Mr. Coughlin and who undertook the work at a time

that no Defense Minerals Exploration Administration

program was in force so that the duties must have

been considerably less onerous than at the time that

Mr. Coughlin performed them, shortly insisted on a

substantial raise to do the work.

It is further significant that Mr. Pekovich stated

that he gave the letter of February 5, 1954 to Mr.

Coughlin so that the written agreement would be

available in case one of them should die. In the year

and three-quarters, during which time Mr. Coughlin

drew his salary, Mr. Pekovich never asked for a

return of that letter. Certainly if he felt that it

was important to give the agreement in writing in

case of the death of either of the parties and if he

honestly believed that the agreement was rescinded,

he would have requested the return of the letter.

It is further significant that Mr. Pekovich never

told Mr. Coughlin that since he was drawing a salary

of $75.00 per month he would not be entitled to the

4,000 shares. (R. 58.)
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Counsel makes much point of the fact that the

informal letter given by Mr. Pekovich to Mr. Cough-

lin on February 5, 1954 stated that

''it you take care of the bookkeeping and other

necessary things in connection with the D.M.E.A.
Admiralty Alaska matter I will give you in com-
pensation therefor or caused to be given you 4,000

four thousand shares.''

Counsel infers from this statement that no other com-

pensation could be given Mr. Coughlin for his services

as secretary-treasurer as well as in connection with

the work described in the letter of February 1954.

The letter, however, does not state that it is to be

''ill full compensation'' nor does it state that it is

to be "in lieu of salary". It is certainly just as

reasonable to infer from the letter that the com-

pensation of the stock was to be in addition to other

compensation furnished by the corporation as to infer

otherwise. As indicated supra, on appeal inferences

in favor of the judgment of the court below rather

than opposing inferences will be maintained.

It is further significant that Mr. Pekovich wrote a

letter to Mr. Roden, president of the company, dis-

cussing the agreement to give the 4,000 shares and

the fact that $75.00 per month in salary had been

paid to Mr. Coughlin without stating that the salary

was to constitute a substitute for the promise of the

stock. Instead, Mr. Pekovich merely referred to the

fact that the stock could not be transferred before it

was registered with the Securities and Exchange

[Commission. (R. 70.)
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Moreover, the minutes of the corporation for the

meeting of February 5, 1955 show Mr. Coughlin as

owning 5,000 shares. It was admitted that the only

shares which had been transferred to Mr. Coughlin

were the 1,000 shares he had previously received to

qualify him as vice-president and director. Obviously,

the additional 4,000 shares indicated as belonging to

Mr. Coughlin were the 4,000 promised by Mr. Peko-

vich. Counsel for the appellants states:

^^ Coughlin was the secretary for the company and

he prepared the minutes."

There is nothing in the record to show that Mr.

Coughlin prepared the minutes and since Mr. Roden,

who 4&-^president of the company and attorney for

the company, was the only one who signed the min-

utes, the inference is that Mr. Roden prepared the

minutes. Moreover, regardless of who prepared the

minutes, Mr. Roden, by signing them, indicated that

the president of the corporation was under the im-

pression that Mr. Coughlin was entitled to the 4,000

shares in addition to his salary of $75.00 per month.

Appellants refer to the fact that the inventory and

appraisement filed by the estate of R. E. Coughlin

listed 1,000 shares of Admiralty Alaska Gold Mining

stock and did not refer to the additional 4,000 shares.

Since Mr. Pekovich had refused to deliver to the es-

tate the additional 4,000 shares, they could hardly be

listed as an asset of the estate. The fact that the right

to the shares was claimed by the estate is borne out by

the authorization to bring this suit. (R. 23.)
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From the foregoing it would appear that the

greater weight of evidence supported the findings of

the District Court leading to judgment for appellee

and certainly there is substantial evidence upon which

the trial court's judgment may be upheld.

II.

JUST DAMAGES SHOULD BE AWARDED THE
APPELLEE FOR DELAY.

Not one objection to evidence or the manner in

which this case was conducted has been raised as a

grounds for appeal. The only arguments set forth

are to the effect that the District Court wrongly de-

cided the case, which argument goes solely to the

weight and credibility to be given to the testimony.

An advocate may well lose a sense of proportion

pertaining to a case, but if we properly evaluate the

evidence in the subject appeal we fail to see any merit

to the arguments advanced. If we are correct in that

regard and if the appeal may be considered a frivo-

lous one, this learned court is respectfully requested

to invoke the provisions of Section 1912 Title 28

U.S.C.A. pertaining to the assessment of costs and

damages for delay. See Fern Gold Mining Company

V, Murphy, 7 P. 2d 613 at 614; Lowe v, Willacy, 237

F. 2d 179. In the subject case, the widow of R. E.

Coughlin, as administratrix of his estate, has been

obliged to employ counsel to defend this appeal. At a

considerable expense it has become necessary to print

briefs and to pay counsel's expenses in going to the

Circuit Court of Appeals for the purpose of arguing
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this case. The amount of the stock involved is of

highly questionable value, fluctuating, according to

the testimony, between 15^ per share to a maximum
of $1.00 per share. It appears that the monetary value

of the stock is relatively small in any event and ap-

pellants, by requiring appellee to contest this appeal,

are depriving Mr. Coughlin's widow of a sizeable por-

tion of the proceeds to which she was entitled under

the judgment below.

If our appraisal of the case is correct, it is respect-

fully submitted that this is a proper case in which

damages for delay should be assessed.

CONCLUSION.

There was ample evidence to support the findings

of the trial court below to the effect that Mr. Coughlin

was to receive 4,000 shares of stock of Admiralty

Alaska Gold Mining Company in addition to a salary

of $75.00 per month. The statements made by Mr.

Coughlin in that regard, plus the inference from all of

the evidence adduced in the case, more than amply

support the judgment of the court below and it is

respectfully submitted that that judgment should be

affirmed.

Dated, Juneau, Alaska,

January 13, 1958.

Faulkner, Banfield & Boochever^

By R. BoocHEVER,

Attorneys for Appellee,
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W. S. Pekovich and Admiralty Alaska
Gold Mining Company, a Corporation,

Appellants,
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Minnie Coughlin, as Executrix of the

Estate of Robert E. Coughlin, de-

ceased, Appellee,

Appeal from the District Court for the Territory of

Alaska, Division Number One

APPELLANTS' REPLY BRIEF

The undisputed and controlling facts in this case are

that Coughlin undertook the work for the going salary

of $75.00 per month, as indicated by the minutes of the

stockholders' meeting (R. 88) and admitted at page 8

of appellee's brief. Since money was not available to

pay this salary, Pekovich agreed to give Coughlin the

equivalent in stock. When money became available,

Coughlin took cash in payment for his services. Now
Coughlin 's widow claims that he was entitled to both.

This claim is based on a letter which itself shows that

the stock was to be in compensation for the services,

and not a bonus. It said

:

'^
. . if you take care of the bookkeeping and other

necessary things ... I will give you in compensa-

tion therefor . . . 4000 shares of stock ..."

This letter clearly shows that the stock was to be full

3



compensation and that Coughlin waived any claim

thereto when he took cash in payment for his services.

If the stock had been intended to be in addition to the

salary, Pekovich would undoubtedly have so stated in

his letter. Appellee thinks the inference should be to

the contrary because the letter does not state that it

is to be '4n full compensation'' or '*in lieu of salary/'

but it does say that it is to be ^4n compensation for"

the services, which means in full satisfaction and in

lieu of any other salary.

On page 8 of the brief it is stated that the letter re-

ferred to was given on the same day that Coughlin ac-

cepted the employment at a salary of $75.00 per month,

and it is claimed that the reasonable inference to be

gathered from this is that the stock was to
'

' constitute

an added inducement" and that it would be highly il-

logical that both would occur on the same day ''on any

basis other than that they were to form two comple-

mentary means of compensation."

But the facts are that the stockholders' meeting at

which Coughlin agreed to undertake the work was held

on February 1, 1954, as shown by the minutes (R. BB-

SS), and the letter promising the stock in compensa-

tion for the services is dated five days later, February

5, 1954 (R. 27). In view of these facts, the reasonable

inference to be gathered therefrom is that the stock

did not ''constitute an added inducement" and that

the salary and the stock did not "form two comple-

mentary means of compensation."

At pages 4 and 12 of the brief, reference is made to

the letter from Pekovich to Roden, president of the



company, which is set forth at page 70 of the record,

and it is stated that Pekovich did not claim that the

stock was no longer due Coughlin because of drawing

the salary or that the salary was to constitute a substi-

tute for the promise of the stock. We discussed this

letter at page 16 of our original brief where we pointed

out that it states that it is ^'very plain the stock has

been promised in consideration of the work to be per-

formed," whereas ^'from the books it shows that Bob

(Coughlin) was receiving cash monthly compensation."

This certainly shows that Pekovich claimed that Cough-

lin was not entitled to the stock because he had received

cash instead.

Appellee's brief states that Coughlin 's predecessor

did not regard $75.00 a month as being adequate for

the services. It fails to state that the main reason Ehr-

endreich gave for not continuing the work was that he

had "si busy tax period coming up" (R. 88). At any

rate, the same reference shows that Coughlin under-

took the work for $75.00 per month, and he continued

it after the first year at the same salary, without any

bonus.

Counsel for appellee calls attention to the rule that

the judgment of the lower court will not be disturbed

on appeal if there is any substantial evidence to sustain

it, quoting from Corpus Juris and American Jurispru-

dence, But the same authorities also state the converse

to the effect that the record will be reviewed when the

action of the lower court appears to be clearly errone-

ous and is manifestly against the weight of the evidence.

And it has been held that the reviewing court is not
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bound by facts determined in the lower court on uncon-

tradicted or documentary evidence (5 CJS 557-8). In

3 Am. Jur. Sec. 899, pages 463-4, the rule is explained

as follows

:

^'The rule giving great weight in the appellate

court to the finding of the trial court on a question

of fact lays no restraint on the power of the former

to ascertain, by full and complete investigation and
analysis of the evidence, what the facts and cir-

cumstances are and whether the general finding

is consistent therewith, or in other words, whether

there is any evidence to sustain the finding. . . .

Findings not supported by any competent evidence

or which disregard uncontroverted credible evi-

dence, or which are contrary to a conclusion of law

resulting from other facts found, cannot be sus-

tained, and a judgment based thereon will be re-

versed."

That is the situation which exists here. There is no

substantial evidence that the 4000 shares of stock were

to be in addition to the salary of $75.00 a month which

Coughlin received. On the contrary, the following facts

prove without a doubt that Coughlin was not to receive

the stock in addition to a salary of $75.00 a month

:

1. His predecessor received $75.00 a month

;

2. He agreed to do the work for the same salary;

3. Because of lack of funds, he was promised 4000

shares of stock in compensation for his services,

which at the prevailing price was the equivalent

of $75.00 a month for one year

;

4. When money became available, he took $75.00 a

month instead;

5. After the year was up he continued at $75.00 a

month with no additional compensation

;



6. His successor took up the work for the same
salary;

7. Coughlin never told Pekovich that he claimed the

stock in addition to the salary, and never asked

for it (R. 38, 55, 62) ;

8. The stock was not listed as an asset of his estate.

In view of the fact that the letter promising the

shares of stock said they were to be in compensation

for the services, we think that the burden of proving

that they were to be in addition to the salary of $75.00

per month is upon appellee, and she has utterly failed

to sustain this burden or to offer any evidence upon

which such a conclusion can be reached.

The suggestion in appellee 's brief that she should be

awarded damages for delay is not entitled to considera-

tion and we shall not take the time of the court to dis-

cuss it.

We respectfully submit that the opinion of the lower

court as expressed during the hearing exactly covers

the situation and therefore repeat it here as follows

:

''Well, so far, here is what we have. Now let's

look at it coldly. We have a company that had ordi-

narily paid the Secretary-Treasurer for this work

and other work the sum of seventy-five dollars per

month, according to the testimony. The company

was broke when they made this deal with Mr.

Coughlin, who had formerly been a vice-president

and was very familiar with the situation of the

company, so Mr. Pekovich, the defendant herein,

wrote this letter. Thereafter, Coughlin, the de-

ceased, drew seventy-five dollars per month. Now,
certainly, he can't get both the stock and the

money." (R. 45-6)
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Not only was no evidence presented thereafter to

justify a change in this opinion, but it was fully sup-

ported by competent evidence as above outlined, and

we therefore respectfully request that the final deci-

sion of the lower court be reversed and that defendants

be awarded their costs and disbursements herein, in-

cluding a reasonable attorney's fee.

Respectfully submitted,

Fred J. Wettkick
Joseph A. McLean
Attorneys for Appellcmts.

February 13, 1958.
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United States Court of Appeals
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W. S. Pekovich and Admiralty Alaska
GrOLD Mining Company, a Corporation,

Appellants,

vs. ) No. 15683

Minnie Coughlin, as Executrix of the

Estate of Robert E. Coughlin, de-

ceased, Appellee,

Appeal from the District Court for the Territory of

Alaska, Division Number One

PETITION FOR REHEARING (OR
RECONSIDERATION)

Appellant petitioner respectfully petitions the Court

for reconsideration of the decision rendered and entered

herein on the 9th July, 1958, on the ground that the

decision is not supported by the evidence and the Court's

conclusion is in error.

The petition is based upon the following considera-

tions :

(1) The language of appellant's letter (Tr. 27)

Coughlin 's contract of employment, states specifically

and clearly that for the work of bookkeeper appellant

^'will give you in compensation therefor 4000 shares of

stock ..." The word ^ therefor" can have no other

meaning that for the work he is to perform, he will be

given the stock ; not in lieu of money, not a bonus, but

therefor, i.e., in payment for the work as bookkeeper,

the same as his predecessor received in cash. The value

3



of the stock (4,000 shares) was approximately equal

to a salary of $75.00 per month at that time. Nowhere

is there any cogent testimony that the stock was in ad-

dition to the salary of $75.00 per month.

(2) The foregoing interpretation is supported by the

following

:

(a) Coughlin never said a word to appellant that

he expected to receive the stock, not even to his

friend and predecessor Ehreindrich.

(b) $75.00 per month or its equivalent in stock was

the going salary for that position.

(c) Coughlin paid himself that salary when the

funds became available, preferring the cash

urgently needed for his family, as shown by the

testimony of Mrs. Coughlin (Tr. 137) that they had

no principal income for two years. ''We spent

mostly that we had gotten from the sale of the

Peterson Refuge Company and that is what we
were living on." Therefore, Coughlin took the

cash.

(d) After the year was up, he continued to pay

himself $75.00 per month.

(e) The trial court interpreted the contract letter

correctly when the trial judge stated: ''Now,

certainly he can't get both the stock and the

money." (Tr. 45-6)

(f) Appellee, Minnie Coughlin, in submitting to

the appraisers the inventory of her husband's

estate, August 2nd, 1956 (Tr. 107-11) stated under

oath in effect that the only stock belonging to the

estate was 1,000 shares and made no mention of any

4,000 shares as belonging to the deceased.

(g) Appellant did not "tell Coughlin or anyone

else that he (Pekovich) would not deliver the



stock" (Court's Opinion, p. 2) for the obvious

reason that when Coughlin paid himself (he wrote

the checks for the Com|)any) his salary in cash for

his work, he was fully compensated ''therefor/^

(h) The stock was not offered ''as an added in-

centive" but in compensation therefor as stated

clearly and unequivocably in the contract of em-

ployment.

(i) The letter or contract is not ambiguous if the

word ^Hherefor'^ is given its proper definition; it

means in payment for the services.

(j) Coughlin had been employed before at $75.00

per month and accepted the same salary during the

tenure of employment in question until his death

in September, 1955.

(k) Henry Roden was President of the Mining

Co., and also a Court appointed appraiser of the

Coughlin estate. He verified the inventory of the

estate (Ex. E) as covering only 1,000 shares of

stock, not 5,000 shares, showing that both Roden,

the President of the Company, and the appellee,

Executrix of the Coughlin estate, did not consider

Coughlin was the potential owner of the 4,000.

(1) Availability of cash funds being doubtful as

Coughlin well knew Pekovich agreed ''I will give

you in compensation therefor/' for your services,

said shares of stock.

(m) At the second meeting of stockholders (Feb-

ruary 7th, 1955) (Tr. 92) one year after Coughlin 's

employment, at which Coughlin was present,

nothing was said by Coughlin about a claim to

4,000 shares of stock, because he had received his

salary in cash.

(n) Coughlin worked from February 1st, 1954, to

September, 1955, drew his salary in cash and never



once mentioned to Pekovich or the officers of the

Company he had 4,000 shares due him.

(o) Letter to Mr. Roden, President of the Mining

Co. (Tr. 70) shows plainly that the stocks had been

promised in consideration of the work to be per-

formed, ''I will give you in compensation therefor
jj

(p) Mrs. Coughlin testified she discussed many
times with her husband about the stock (Tr. 129),

yet neither she nor Coughlin ever requested of

Pekovich delivery of, or even mentioned, the stock,

for the obvious reason that Coughlin did not con-

sider the stock due him. The alleged conversation

either did not occur, or Coughlin dismissed it from

his mind for the reason stated.

We submit that an objective consideration and

analysis of the foregoing unmistakably points to the

conclusion that the stock in question was promised for

the work to be performed, as the word ^Hherefor'^

indicates, and in lieu of cash payment, which was not

then available or in immediate prospect, and that when

Coughlin later received compensation 'Hherefor^^ in

cash he was fully paid. He never expected to be paid

twice for the work. Any other interpretation does

violence to the language of the contract and totally

ignores the use and meaning of the word 'Hherefor/'

Wherefore, petitioner very respectfully prays that

this Court reconsider its decision or grant the privilege

of rehearing.

Respectfully submitted,

Fred J. Wettkick

Joseph A. McLean
Attorneys for Appellants,
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